
payments made by Eureka through MCI, Inc. ("MCI fi'k/a Worldcom"). During the relevant

time-period, MCI served as Eureka's underlying carrier and passed through the applicable USF

charges to Eureka, which were paid by the Company. Accordingly, the implication ofUSAC's

decision is that the USF would receive a double payment based upon one, single revenue stream,

which is facially contrary to applicable law, notions ofbasic equity, and public policy.

Finally, Eureka is disputing, and requests a decision by the Commission,

concerning the penalties and fees of$60,408.89, which USAC is attempting to impose on Eureka

for USF fees that were previously unpaid by GGN. The imposition of these fees is arbitrary and

capricious and are not reasonably tied to the costs that USAC has incurred, or may incur in the

future, in collecting Eureka's past due balance. In fact, Eureka came forward voluntarily to

USAC in order to become fully compliant of all regulatory payments. USAC was spared the

major expense and investment of valuable USAC and Commission resources to track down

Eureka to obtain payment. Moreover, Eureka has, in full compliance with the Proposed Payment

Plan guidelines, included interest payments at a rate of 9%, both in its Voluntary Payment Plan

and in the payments made by the Company to date. By way ofreference, between the time in

which Eureka submitted its payment plan in May of 2004 and the date of this Appeal, Eureka has

made payments to the USF totaling $357,265.82. USAC's application oflate payment fees is

entirely discretionary and due to the circumstances surrounding Eureka's good faith efforts, these

fees should not be assessed against Eureka.

Based upon the foregoing, and as is described herein, Eureka respectfully requests

that: (I) the Commission reverse USAC's decision to reject Eureka's adjusted filing of Fonn

499A-s for the years 2000 and 2001; (2) reject USAC's decision to impose USF-payment

obligations based on previously contributed amounts paid by Eureka to its underlying carrier

4



MCI, and (3) reject USAC's discretionary decision to impose late penalties and fees against

Eureka.2

BACKGROUND AND RELEVANT FACTS

GGN's original Form 499-A filing for calendar year 1999, which was due April 1,

2000, was filed on or about September 20, 2000 ("September 20, 2000 Filing"). As Eureka has

now discovered, GGN's September 20,2000499 Filing contained errors most likely caused by

GGN's incorrect revenue allocation. To that end, GGN inadvertently: (1) overstated its long

distance revenues; and (2) understated its local revenues and enhanced services revenues.

Unbeknownst to Eureka, GGN corrected the errors and attempted to file a revised Form 499-A

on or about April 20, 2001 (the "Attempted First Revised Filing''). This filing was rejected by

USAC. In 2001, USAC did not receive a Form 499-A from GGN, and therefore estimated 2000

revenues from the inaccurate September 20, 2000 Filing.

Notably, during 2001 and on a going-forward basis, GGN was providing its long

distance services primarily on a resale basis, and was treated as an end user by its underlying

carrier, MCI, for USF purposes. As a result of this type of arrangement, MCI was, in fact,

recovering all, ifnot some amount in excess, of its USF charges from GGN, which GGN paid.)

As noted herein, on May 10, 2004, Eureka filed a Payment Plan Proposal and

Form 499-As, reflecting revenues generated from 1998 through 2003. The forms were filed for

three reasons: (l) to ensure Eureka was fully compliant with its regulatory payment obligations;

The Commission has the authority to consider the decisions ofUSAC pursuant to Section 254 ofthe Act
and Section 54.713 of the Commission's rules, 47 C.F.R. §54.7l3. See also Changes to the Board ofDirectors of
the National Exchange Carrier Association, Inc., Federal-State Joint Board on Universal Service, Report and Order,
13 FCC Rcd 25058, 25093, 25095 at " 69, 72 (1998) ("1998 Joint Board Order ") ("We find that the Commission
has the authority to review USAC decisions. . . . because USAC is administering the universal service support
mechanisms for the Commission, subject to Commission rules and oversight").

See September 20, 2000 filing, where GGN certified that had been contnbuting to the USF through its
underlying carriers, attached as Exhibit I.
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(2) to provide USAC with information from which to formulate an amount that Eureka owed to

the USF; and (3) to initiate discussions and negotiations between Eureka, USAC, and the FCC as

part of the process of entering into a Voluntary Payment Plan for any outstanding USF balance.

In accord with the process, USAC forwarded an Acknowledgement of this filing on May 15,

2004, with an estimate of Eureka's outstanding balance based upon these forms. Though its

standard operating procedures, on June 10, 2004, USAC sent Eureka a standard form letter
I

notifying Eureka that its 2000/200 I Revised Filing, which represented revenues generated in

1999 and 2000, was rejected from consideration. The other Form 499-As, representing the years

1998,2001,2002 and 2003 were filed concurrently and accepted for filing, as there was no Form

499-A from Eureka or a related entity on already on file for these periods.

From this point forward, Eureka and its attorneys, engaged in discussions with

representatives of the Commission, and USAC to discuss terms of the Voluntary Payment Plan.

Eureka maintained the belief that any question of whether the revised filings would be accepted

by USAC - ultimately - would be subject to and governed by these negotiations. Eureka

continued to believe that in conjunction with its good faith negotiations that USAC would

accept the previously (and systematically) rejected 200012001 Revised Filing and therefore

incorporated into the Voluntary Payment Plan. Based upon this belief, Eureka continued the

negotiations in good faith, did not file an appeal of this decision with the Commission and

awaited a response from USAC of the proposed Voluntary Payment Plan. On September 9,

2004, Eureka and its attorneys received absolute confirmation ,for the first time, that USAC

intended to include in the proposed Payment Plan obligation revenue amounts derived from the

erroneous 499 Form GGN filed in 2000 and from the estimated Form USAC created to represent

a hypothetical 2001 Form fling by GGN Therefore, formal notification of the rejection ofthe

6



revenues, and the application of payments and penalties, occurred on September 9, 2004.

ARGUMENT

A. USAC SHOULD ACCEPT THE REVISED 2000/2001 FILINGS AND .
APPLY THOSE FILINGS TO EUREKA'S USF OBLIGAnON ACCORDINGLY

USAC's response to Eureka's Revised 2000/2001 Revised Filing is inappropriate

for a number of reasons: (I) USAC lacks statutory or any other authority to refuse to accept

Eureka's revised submission; (2) USAC's action is inherently arbitrary and constitutes an abuse

of discretion in the administration of the USF; (3) the result creates bad public policy; and (4) in

the specific instance of the 2001 Form 499-A, this submission does not reflect a filing by GGN,

which did not file for that year, or by Eureka, which the FCC rejected. Instead, it reflects only a

projection of revenues created by USAC, based upon erroneous data from the GGN filing

submitted in 2000. USAC should therefore accept the submissions in a manner similar to other

filings made by Eureka for past years as described in the Voluntary Payment Plan.

1. USAC Lacks Authority To Impose A One-Year Limit That Precludes

Parties from Submitting Evidence of an Overpayment

Section 254 of the Communications ofAct of 1934, as amended by the

Telecommunications Act of 1996 (the "Act"), provides generally for the equitable and

nondiscriminatory contribution by telecommwrications carriers to mechanisms established by the

Commission and the Federal-State Joint Board to preserve and advance wriversal service.4

Although its existence was not mandated by the Act, USAC was established at the direction of

the FCC as an independent not-for-profit entity with the sole function of administering the

4 47 U.S.c. §254.

7



6

Universal Service Fund ("USF") and other universal service support programs. 5

USAC does not possess any independent authority to create decisional or

interpretative rules governing the USF programs. The Commission and the Federal-State Joint

Board retain full authority and control over the USF programs, and USAC at all times remains

subject to FCC oversight.6 The limited responsibilities delegated to USAC are clear in the rules

and regulations setting forth the scope ofUSAC's charter. Specifically, Sections 54.702(a) and

(b) of the Commission's rules clearly state that USAC is responsible for administering the USF

programs, including billing, collection and disbursement ofUSF funds. 7 In addressing early

concerns over the role ofUSAC, the Commission has emphasized that USAC's functions are to

be "exclusively administrative",8 noting that Section 54.702(c) expressly limits USAC's power

by stating that USAC "may not make policy, interpret unclear provisions of the statute or rules,

or interpret the intent of Congress. Where the Act or the Commission's rules are unclear, or do

not address a particular situation, the Administrator shall seek guidance from the Commission.,,9

Despite the fact that USAC is clearly prohibited from establishing policy or

addressing uncertainties in the administration of the USF on its own, it has clearly done so in this

case. In rejecting Eureka's request, USAC has relied on its "previously adopted policy,"

approved by the USAC Board ofDirectors during a USAC Board of Directors meeting on July

27, 1999, limiting the period for carrier-initiated adjustments to USF submissions. According to

See 1998 Joint Board Order, 13 FCC Red at 25064,25065-66 at'1 12, 14.

See In the Matter ofFederal State Joint Board on Universal Service, Report and Order, 12 FCC Red 8776,
9192 at l' 813-815 (1997)( "1997 Joint Board Order"); 1998 Joint Board Order at 25065 at 1 14; see alsa 47
U.S.C. § 254, et seq.

47 U.S.C. §§ 54.702(a)-(b).

1998 Joint Board Order at 25067 at 1 16 (responding to comments ofBel/South, Sprint, and US WES1).

47 U.S,C. §§ 54.702(e).

8
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an Action Item entitled, "Recommended Deadline for True-Up of Form 457," USAC's staff

recommended the following to the Board:

"[b)eginning with the September I, 1999, data submission; carrier
initiated requests for changes in reported revenues be limited to 12
months. . . . Changes to prior submissions as a result of an audit
of a carrier's revenue reported on the Form 457 would not be
impacted by the proposed limitation."lO

USAC's staff offered the following rationale to support adoption of the recommendation:

"Historically, USAC has accepted any changes in revenue
information reported by telecommunications service providers,
regardless ofwhen the changes were reported. It is becoming
increasingly burdensome administratively to continue accepting
revisions to reported revenue information indefinitely. . .. Each
time a change is reported that affects end-user billed revenue, it
necessitates revising the service ~rovider's billed amounts for the
period impacted by the change." J

The adoption of such a policy is completely unauthorized and inappropriate.

First, ifUSAC's one-year limit for acceptance of corrected USF filings is deemed

to be justified and appropriate --which it is not-- such a limit was not properly adopted by USAC

as an administrative policy. Rather, if such a rule should be properly adopted, it would require

the Commission to follow its normal notice and comment rulemaking procedures. A one-year

limit is more than a mere administrative or organizational measure. It is a decisional rule with

potentially material adverse impact on contributors as well as on the USF as a whole. In

Eureka's case, the automatic imposition ofUSAC's one-year limit clearly results in such a

materially adverse impact, namely the disputed $296,200.10. USAC's adoption and imposition

of such a rule, without public notice or comment that results in the confiscation of a carrier's

10 The specific resolution slated. "RESOLVED. That the USAC Board of Directors directs statfto no longer
accept carrier initiated requests for changes in revenues reported on prior FCC Fonn 457 beyond 12 months from
the initial submission ofthe Fonn in question." See AcHon Item # aBOD05, attached hereto as Exhibit 2.

" See Action Item # aBOD05.
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property without just cause, violates ofbasic notions of due process under the Fifth Amendment

of the U. S. Constitution.12

Second, USAC's one-year policy actually contravenes the rules that expressly

contemplate that refunds will be given, without consideration of any time limit. Section 54.713

of the Commission's rules states that, "[o]nce a contributor complies with the

Telecommunications Reporting Worksheet filing requirements, the Administrator may refund
I

any overpayments made by the contributor, less any fees, interests, or costS.,,13 Therefore,

contrary to USAC's implication, the Commission's regulations contemplate that USAC will

provide refunds to contributors. Under such circumstances, USAC does not posses independent

authority to thwart the clear intent of the rules by refusing to refund an overpayment, and, by

extension, refusing to exclude the over-estimated amount from any remaining USF-balance

attributable to Eureka.

Third, USAC's rationale for adopting the policy contradicts the rules that govern

its operations. The one-year policy, adopted ostensibly to avoid an "administrative burden,"

ignores the provisions of Section 54.713 of the Commission's rules, which specifically permits

USAC to receive compensation for administrative tasks. Because USAC is authorized to recover

its costs for such tasks, arbitrary policies adopted to avoid the necessity for undertaking such

tasks are completely unjustified.

Fourth, USAC attempts to support its position by stating to the Commission that:

By contrast, we note that the Commission has used notice and comment procedures to adopt rules for
refunds in other contexts, e.g., in cases concerning refunds of filing fees paid by applicants for commercial broadcast
licenses. See In the Matter ofApplications of Wade Communications, Inc., Ellen R. Evans d/b/a Heartland
Communicarions. and B.R. Clayton and Martha S Clayton d/b/a Middleton Radio, Memorandum Opinion and
Order, 16 FCC Red 20708, 20710 at 17 (2001). See also In the Matter ofImplementation ofSection 3090) ofthe
Communications Act - Competitive Biddingfor Commercial Broadcast and Instructional Television Fixed Service
Licenses, First Report and Order, 13 FCC Red 15920, 15933, 15939" 32.33, 49 (1998).

Il 47 C.F.R. § 54.713

10
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"We are unable to accept the revision because it was not filed within one year of the original

submission.,,14 Eureka notes the coroUary - namely, that no Commission regulations restrict

USAC from accepting a worksheet, nor do any Commission regulations govern the process by

which it will accept, consider, or reject any worksheets filed out-of time. Thus, USAC is without

discretion to reject a corrected worksheet, whenever it is filed. The same letter was also received

in regard to the 2001 Form 499-A, even though GGN never filed a 2001 Form. Rather, USAC

computed an amount it believed GGN owed, based upon the erroneous 2000 Filing. IS

Finally, nowhere is there statutory or regulatory authority cited to support the

USAC policy and nowhere is any indication given that USAC sought public comment or

consulted with the Commission prior to adopting the policy. Thus, the adoption of, and reliance

upon, such a policy directly violated the Administrative Procedures Act and contravenes express

limits on USAC's discretion.

2. USAC's Policy is Arbitrary And An Abuse of Discretion

Even ifUSAC is deemed to have the authority to adopt policies concerning the

filing of corrected worksheets, the particular policy at issue here is manifestly arbitrary and

unfair. As such, it is a complete abuse ofUSAC's discretion.

As an initial matter, USAC's policy is striking in its asymmetry. USAC has

limited a carrier's ability to recover refunds, or adjust the reporting mechanism to accurately

portray a contributor's revenues, beyond a date certain, but has accepted no corresponding limit

on its own ability to conduct audits, impose changes to reported revenues, and collect under-

payments. It is simply inappropriate for USAC to have such unequal and limitless discretion to

" Letter from USAC, dated June 10,2004, Re: 2000 Fonn499-A Revision Rejection.

1\ Facsimile Cover Sheet from Michelle Tilton ofUSAC to Tadas Vaitkus of Eureka in regards to GGN
filings, attached as Exhihit 3.
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recover revenues from carriers, while imposing an apparently strict limit on the ability of carriers

to obtain refunds.

USAC justifies its policy in part with the argument that there are few indicia of

reliability in Form 499 revisions beyond the one-year deadline. However, USAC cannot have it

both ways. IfUSAC feels confident that sufficient indicia of reliability exist for it to recover

under-payments after a one-year period, it should possess the same level of confidence that

reliable indicia exist to support identification of over-payments and refunds due to a carrier, as

the Commission's rules contemplate. 16

Absent a waiver, the USF programs are unjustly enriched. Such a result flouts the

Commission's directive that USAC recover all funds due in an equitable and nondiscriminatory

manner,17 and cannot be justified.

3. USAC's Decision Is Bad Public Policy

The Commission must not uphold USAC's decision because it will have negative

implications for the contribution methodology underlying the USF program. To date, carriers

have reported revenues subject to USF contributions with the understanding that if they over-

report revenues and make excess contributions, the opportunity will exist to receive

consideration for the amounts over-estimated. 18 To be sure, carriers have the incentive to be as

accurate as possible in their filings, but as is evident from Eureka's case, unintentional and

unforeseen mistakes inevitably will occur. IfUSAC's position prevails, carriers would not be

By analogy, the United States Internal Revenue Code permits taxpayers to file any claim for a refund
within three years, 26 U.S.C. § 6511(a); and correspondingly subjects the Internal Revenue Service ("IRS") to a
general three year statute of limitations for filing suit for a deficiency assessment, 26 U.S.C. § 65019(a).

17 See generally, 47 U.S.C. § 254.

" Federal-State JOint Board on Universal Service. Petition/or Reconsiderationfiled by AT&T. Report and
Order and Order on Reconsideration, 16 FCC Rcd 5748, 5733 at 1112 (2001).
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confident that USAC will fairly address and resolve such honest mistakes.

Most critically, the unchecked implementation by USAC of its policy limiting the

revision of 499-A Fonns may lead to substantial over-collection ofUSF contributions. In the

case of Eureka, who came forward to USAC to meet its outstanding obligations, the over-

estimation based upon the 2000 Fonn filed by GGN and the Estimate of the 2001 revenues

would constitute a significant sum over the amount Eureka actually owes based on its actual

revenues. On a cumulative basis over time, and in cases involving additional carriers, distortions

in the amounts collected will be even greater. USAC has offered no explanation of whether or

how adjustments will be made for such distortions. The implications ofUSAC's policy are that

over-collections and over-estimations left without correction for more than a year will simply be

retained without any adjustment. The indefinite retention of such over-collections and over-

estimations is not authorized, and would threaten the integrity of the USF program and may

place a chilling effect on other contributors who have been remiss in contributing properly to the

USF from coming forward to meet their obligations, as Eureka has in this case.

4. Eureka's May 10,2004 Filing of a 2001 499-A Form Should be

Accepted for Filing

GGN never filed a Form 499-A, in 2001, to account for its 2000 revenues and

therefore was not billed properly by USAC. 19 Moreover, the USAC Administrator billed GGN

in 2001 based upon an estimate of its 2000 revenues driven by the previous year's filing, an

action, which was well within Commission Regulations.2o With this action, there is the

Facsimile Cover Sheet from Michelle Tilton ofUSAe to Tadas Vaitkus of Eureka in regards to GGN
filings, attached as Exhibit 3.

Under §54.709(d) ofthe C.F.R. the USAC Administrator shall bill a contributor "based upon data the
Administrator has available. including, but not limited to. the number of lines presubscribed to the contributor and
data from previous years, taking into consideration any estimated changes in such data."

13
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implication that this action can be undone upon proper filing of the outstanding Form 499-A by

the contributor.21 This principle should extend to Eureka's case as well.

In this instance, Eureka has been negotiating in good faith on its Voluntary

Payment Plan. During this process, Eureka filed what it believed to be all previously un-filed

Form 499-As, including the 2001 Form 499-A. This was necessary for USAC to determine

Eureka's amount due and negotiate a Voluntary Payment Plan. All of these previously un-filed

Form 499-As were accepted by USAC, except for this particular one. This 2001 Form 499-A

was rejected because the USAC Administrator had already assessed an amount to GGN for 2000.

USAC argues that GGN constructively filed its 2001 Form 499-A. Therefore, under USAC's

administratively unsound one-year policy, the Company was unable to adjust the amounts

downward. If GGN had paid this invoice, the rules state that GGN would have been able to seek

a refund of the overpayment. Extending this principle to the case here, Eureka should be allowed

to receive the same benefit ofhaving the amounts in the revised 2001 Form 499-A calculated as

part of any remaining USF-balance which may be attributable to Eureka.

B. EUREKA HAS NO OBLIGATION TO REPAY AMOUNTS THAT HAVE BEEN
PAID TO UNDERLYING CARRIERS INCLUDED IN ITS CURRENT OBLIGATION

MCI considered GGN, and later Eureka, an end user for purposes ofUSF

collection. As such, MCI passed through USF charges to GGN, who paid them. Therefore,

GGN understood that many of its USF obligations were already being met through their

payments to MCI and stated accordingly on its 2000 499-A that was filed on September 20,

21 See §54.713 C.F.R., stating, "Once a contributor complies with the Telecommunications Reporting
Worksheet filing requirement, the Administrator may refund any overpayments made by the contributor...".
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2000.22 These payments were made to Mcr with a good faith belief that they were indeed going

to USF on GGN's behalf.

During the course of the negotiations of this Voluntary Payment Plan, Eureka was

told that any payments made to MCI were not going to be deducted from the outstanding balance

and must be included as part of the Voluntary Payment Plan, and that Eureka's recourse for

recovering these moneys was to seek repayment from MCI. There is nothing in the rules that

allows for a claim of this nature between carriers. Further, USAC's policy in this regard adds

additional unfair costs to the carriers who are caught in this position, by forcing them to incur

litigation costs on a matter that can be resolved through a simple accounting cost adjustment.

Finally, USAC's position that Eureka should seek refunds from MCI is inherently

inequitable. MCr has already remitted the USF payments to the fund. If Eureka now pays the

same amounts into the fund, there will be by definition a double payment by carriers and an

over-recovery by USAC. At the same time, USAC's one-year limit on accepting revisions to

499-A FOTInS effectively would prevent MCr from obtaining a refund from USAC, thereby

ensuring that the double payment into the fund could not be remedied. This would be, of course,

an inequitable and illogical result.

It would be inequitable to force Eureka to make an additional payment of these

revenues to USF, when it is MCr that took on the responsibility for this burden by treating GGN

as an end user, and collecting and remitting USF payments. Further, there is no mechanism in

See Exhibit I, the 2000 499-A, filed on September 20, 2000, Block 603, "Gillette Global Network, doing
business primarily as a long distance reselJer, bas been contributing to the universal service fund [sicI through
underlying carriers," In addition, GGN certified in the same block that it was exempt from contributing to Universal
Service based upon this relationship with its lUlderlying carrier. Further, this language also appears on its frrst
attempted revision that was filed on April 28, 2004 that USAC rejected.

IS
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place to facilitate such a refund of these revenues.23 Hence, the amount of $296,200.1 0 should

be removed from the amount subject to any outstanding USF balance, which may be applied to

Eureka.

C. USAC MAY NOT UNJUSTLY IMPOSE DISCRETIONARY CHARGES AGAINST
EUREKA

Eureka contacted USAC to bring itself into compliance with tbe USF earlier this

year. Eureka understood that it owed USAC for USF fees from its successee in interest, GGN,

dating back to 1998. Under 47 C.F.R. §54.713, the USAC Administrator "may bill a contributor

a separate assessment for reasonable costs because of that contributor's ... late payment of

contributions." Clearly, this assessment of the fee is discretionary, and tied to compensating

USAC for costs associated with recovering these revenues for USF. In this case, however,

Eureka came to USAC to account for its past, and come into compliance with its obligations.

USAC did not have to seek out Eureka, nor did USAC have to commence collection proceedings

against Eureka, and therefore likely expended no costs in order to receive these past due amounts

from a company USAC likely did not know existed.24 USAC has offered no explanation for

these fees, other than they are late payment and late filing fees.

In fact, under the terms of the proposed Voluntary Payment Plan, Eureka will be

paying an additional nine percent (9%) interest on the undisputed principal amount due to

USAC. This interest charge will amount to approximately the same amount of money as USAC

is seeking to recover as late payment and late filing fees. To allow USAC to recover both the

interest and the late payment and late filing fees which would result in USAC receiving

For illustrative pwposes, if a party overpays a vendor for the tax on an item subject to·sales tax, that party
may petition to receive a refund from the applicable state tax authority, who is receiving the benefit of that windfall.
rather than from the vendor itself. No such analogous process exists at USAC. See, by example, NY Tax Law
§1 139 (a).

24 At the beginning of the process, a search was conducted for Form 499 Filer Identification Numbers for
GGN and Eureka. GGN's lapsed in 2002, due to inactivity, and Eureka did not have one.
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unjustified amounts of Eureka's funds

A finding that USAC is required to assess interest and late fees in every instance

in which a carrier negotiates a payment plan will have the ultimate effect of further damaging the

USF. The negative consequence of upholding such a decision is that it will likely discourage

other carriers from coming forward to meet their obligations to USAC. USAC should not collect

a windfall of interest payments, late payment and late filing fees, especially in this case where

there is insufficient cause. Here, where no extensive Commission nor USAC resources were

expended to determine the possible existence of Eureka's past due contributions(Eureka was

unknown to USAC in May of 2004), it was Eureka who actually incurred significant

administrative costs as part of evaluating the extent of its obligations prior to May 2004.

Therefore, USAC's one-year policy and its decision in the current case undermine

the confidence that USAC operates solely as a functional administrator. Indeed, they raise

important concerns that USAC may overstep the bounds of its limited responsibilities and make

decisions with unauthorized substantive impact, thereby potentially impeding, rather than

facilitating, the ultimate realization of the USF program's laudable goals.

As a further matter, Eureka paid a portion of the outstanding USF debt it owes

through its underlying carrier during the relevant period, MCI, and should not be forced to pay

this amount twice. Similarly, Eureka should not be forced to pay late payment and late filing

fees on its obligations to USAC. As a result ofUSAC's decisions in this regard, USAC and the

USF would receive unjust enrichment if it is allowed to collect late fees intended to compensate

USAC, as an Administrator of the Fund, for costs in securing revenues from carriers, like

Eureka, who have lapsed in their payment obligations, but have since come forward of their own

accord to USAC in order to achieve full regulatory and payment compliance.

17
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CONCLUSION

In light of the foregoing, Eureka respectfully requests that the FCC reverse

USAC's decisions and direct USAC to remove from consideration the disputed amount of

$606,982.22 as applied to Eureka's USF balance.

Respectfully submitted,

/s/ Jonathan E. Canis /s/
KELLEY DRYE & WARREN LLP

Jonathan E. Canis
Darius B. Withers
1200 19th Street, N.W. Suite 500
Washington, D.C. 20036-2423
202-955-9600 (voice)
202-955-9792 (facsimile)

Counsel to Eureka Broadband Corporation

Dated: September 30, 2004
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A meeting of the Board of Directors of the Universal Service
Administrative Company (USAC) was held at the Ronald
Reagan Building/International Trade Center, 1300
Pennsylvania Avenue, N.W., Washington, D.C., on Tuesday,
July 26, 1999. Ms. Lisa Rosenblum, Chair of the USAC
Board of Directors, called the meeting to order at 8:32 a.m.
Eastern Time. Ms. Cathy Howard, Executive Assistant to Ms.
Cheryl Parrino called the roll for Mr. Robert Haga, Acting
Secretary .

Fourteen of the nineteen members were
present, representing a quorum:

Butler, John (Tony) - by Eichler, Ed
telephone

Gold, Heather Gumper, Frank

Hess, Kevin Hogerty, Martha - by
telephone

Lineberry, Isiah Ouye, Kathleen

Parrino, Cheryl Rehberger, Wayne

Rosenblum, Usa Sanders, Dr. Jay

Talbott, Brian Wheeler, Tom

Two members joined the mellting in progress:

Abramson, David IMarockie, Dr. Hank

Three members were absent:

Bryant, Anne Jackson, Jimmy

Thoms, Allan

Officers of the Corporation present:

Haga, Robert - Acting
Secretary/Treasurer

Others present for the meeting:

Name Company

Barash, Scott USAC

Bellucci, Vicky MCIWoridCom
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Blackwell, Mel USAC

Boyle, Hugh FCC

Harrison, Gina NECA

Hays, John FCC

Hood, Bob FCC

Howard, Cathy USAC

Kiser, Cherie Mintz, Levin, Cohn,
et ai.

Levy, Ken NECA

Moore, Kate USAC

Packer-Tursman, Judy Pittsburgh Post-
Gazette

Ricker, John NECA

Action Items:

1. Approval of Minutes of Tuesday, April 20, 1999 
On a motion duly made and seconded, the Board
approved the minutes, as amended, of the Board of
Directors' meeting of Tuesday, July 26, 1999.

2. Approval of the 1998 Rural Health Care
Corporation, Schools and Libraries Corporation,
and Universal Service Administrative Company
Financial Audit and the Universal Service
Administrative Company Agreed Upon
Procedures Audit - Ms. Parrino reviewed the status
of the audits and stated that the auditors have given
USAC a clean bill of health. The final audit papers
should be received and signed in the near future.
There are only two things left for USAC to do: (1) let
the FCC know about any information in the audit that
needs to be kept confidential; and (2) send a
response letter to Arthur Andersen expressing USAC's
agreement with the outcome of the audit and
thanking them for their service. Ms. Parrino said that
she has read through the draft audit once and has not
found anything that would be considered confidential
information, but will have staff review it one more
time.

The initial budget for the audits was $80,000 with an
additional $120,000 approved at the April Board
meeting. The financial audit has cost approximately
$90,000 thus far but USAC has not yet been billed for
the costs incurred by Arthur Andersen for Its work
with the FCC which is estimated to cost an additional
$20-30,000. The audit of the carriers is still in... _ .. _----
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