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MOTION TO DISMISS

General Communication, Inc. ("GCI"), hereby moves to dismiss the above-

captioned Petition of ACS of Anchorage, Inc. ("ACS"), for forbearance from "application

of certain dominant carrier regulation."} ACS 's Petition should be dismissed because it

contains inconsistent and contradictory descriptions of the relief requested, and thus fails

to provide the specificity necessary to give commenters and the Commission notice of the

requested relief and to allow the Commission to perform the forbearance analysis

required under Section 10.2 In order to cure these defects, the Commission should

dismiss ACS 's Petition without prejudice and direct ACS to refile a Petition that clearly

sets forth the relief sought.

1 Petition ofACS ofAnchorage, Inc. for Forbearance from Certain Dominant Carrier
Regulation ofits Interstate Access Services, and for Forbearance from Title 11 Regulation
ofits Broadband services, in the Anchorage, Alaska, Incumbent Local Exchange Study
Area, WC Docket No. 06-109 (filed May 22, 2006) ("ACS Petition").
2 47 U.S.C. § 160.



It its Petition, ACS asks for forbearance from (1) "certain aspects of dominant

carrier regulation of its interstate exchange access services,,3 allegedly consistent with

relief granted in the Qwest Omaha Forbearance Order;4 and (2) with respect to

broadband services, "forbearance consistent with that granted to Verizon Telephone

Companies on March 19, 2006.,,5 ACS provides a list of dominant carrier regulation

from which it purports to seek relief, 6 but does not similarly delineate the regulations

from which it seeks relief in connection with its request for forbearance for broadband

services. As explained below, ACS fails to clearly set forth the relief it seeks in three

significant respects, and the Commission should require ACS to cure this failure before

initial comments on ACS's Petition are due.

First, in the body of its forbearance request, ACS claims that it does not seek

"forbearance from the regulation of wholesale rates."7 ACS' s list of "certain dominant

carrier regulation,"S however, contains provisions that govern carrier-to-carrier rates,

rather than only end-user rates. 9 In fact, looking to ACS 's list of specified "dominant

carrier regulation," it appears that ACS seeks forbearance from rate structure, price, rate-

of-return, and exit regulation with respect to all services, regardless of whether the

service is a retail service offered to end-users or a wholesale service offered to other

3 ACS Petition at 3.
4



carriers. This request for relief, in other words, far exceeds the purely retail relief ACS

purports to request in the body of its Petition. And, this difference in scope will

significantly affect the analysis that the Commission must undertake under Section



Finally, ACS requests forbearance from "telecommunications carrier or common

carrier regulation under Title II of the Communications Act and the FCC's rules

thereunder, for all services it offers or may offer that meet the FCC's definition of

'broadband. ",11



The Commission is free to dismiss ACS' s Petition and direct ACS to refile a

Petition that clearly sets forth its requested relief. As the D.C. Circuit repeatedly has

explained, the Commission has "broad discretion to manage its docket,,15 and "order [its]

own proceedings.,,16 The D.C. Circuit's recent



analysis that Section 10 requires.2o This clarity is particularly important here, as the

statute grants the Commission only a limited time in which to perform its forbearance

analysis. Finally, requiring ACS to correct the contradictions in its Petition at this point

will ensure that if ACS' s Petition is granted by operation of law, all interested parties -

ACS, competitors, the market, and the public - will understand precisely the relief that

has been granted. There is no reason for ACS not to clearly specify the relief it seeks, as

it presumably understands the scope of its request. Moreover, allowing consideration of

an internally inconsistent Petition imposes unnecessary burdens on the Commission and

third parties, and could lead to needless regulatory uncertainty in the event ACS 's current

Petition is granted. For all of these reasons, dismissal with leave to refile would be an

appropriate exercise of the Commission's discretion.

Accordingly, the Commission should dismiss ACS' s Petition without prejudice,

and direct ACS to file a petition that explains:

(1) whether ACS seeks forbearance from regulations applicable to its interstate
carrier-to-carrier offerings;

(2) whether ACS seeks forbearance from regulations applicable to its interstate
special access offerings; and,

(3) which statutory and regulatory provisions ACS is asking the Commission to
forbear from with respect to its broadband services, and the services with respect
to which ACS seeks such forbearance.

20 See ACS Petition at 8 (explaining that its Petition requires the Commission to
"perform[] a market analysis").
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