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intrastate jurisdiction.'" This contention is elroneous. The Commission' s conclusions in the
Local Competition Order regarding the scope of the resale requirement as it REplies to
promotions and discounts, including CSAs. was upheld by the Eighth Circuit. ~ In
upholding the Commission's determination, the court slated that the Commission's rules
requiring the resale of promotions and discounts concern the "overall scope of the incumbent
LECs' resale obligation" rather than "the specific methodology for state commissions to use in
determining the actual wholesale rate5."&4;; Additionally, in establishing BellSouth's
exemption from offering CSAs to reseUers at wholesale rates, the South Carolina Commission
analyzed the mailer as a resale restriction rather than as a pricing issue..... BellSouth's own
arguments concerning the resale of CSAs similarly analyze the issue as a resale restriction.HS

Allowing incumbent LECs to set the wholesale discount for services that must be resold at a
discount of zero would whoHy invalidate such a wholesale pricing obligation. Moreover,
there is no evidenet in the record that the South Carolina Commission conducted an analysis
to determine that the appropriate discount for CSAs should be zero.

220. The South Carolina Commission also contends that its policy with respect to
pricing for CSAs is the only reasonable way to implement the Act's resale provisions. The
South Carolina Commission states that BellSouth does not bear ordinary marketing costs for
CSAs because they are individually negoliated arrangements, and that therefore the 14.8
percent resale discount applicable to BellSouth's generally available retail offerings would
greatly overstate the costs avoided by BellSouth. Moreover, the South Carolina Commission
contends that it 'WOuld be impossible to determine on a case-by~case basis what discount is
necessary to account for BeUSouth' s potential cost savings with respect to a panicular eSA.~
We do not believe, however, that such a process would be necessary. Because similar .
marketing, billing, and other costs would be avoided for all CSAs, we believe that it would be
feasible, and sufficiently accurate, to calculate a single discount rate that would apply to all
CSAS.6H A single discount rate based on the costs avoidable through offering CSAs at
wholesale could be applied easily and would ensure that BeltSouth was made no worse off by
the resale of its services. AT&T states that neither BellSouth nor the South Carolina
Commission has provided any analysis to show thaI the 14.8 percent discount rale would

tIl BeliSouth. R~ply Comments at 60; South Carolina Commission Comments at II,

,.~ Iowa Ulils, Bd., 120 f.3d at 819.

,n Jd.

"'~ See AT& T Arbitration Orde1' at 4-5 (''The Aci indeed permics reasonable and non.diseriminatory
condilions or limitalions on the resale of teleeommunicalions services. and we lherefore condition our ruling with
respeci to CSAs:').

.., See BellSoudl Reply CommenlS at 60.

...~ SOUlh Carolina Commission Comments at 10,

to', In the Loclll Competilion Order. the Commission concluded that the discounC ,afe could vary by service.
Locul Compeririwl Order. II FCC Red at 15957-58.
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overstate the avoided costs of CSAs, and in fact no such analysis appears in the record
presented to US.

6oI1

221. BellSouth also argues in reply that, if il were to be required to offer CSAs 10
resellers at 8 wholesale discount, it would lose customers and their contribution to lotal cost
recovery. This, according to BellSouth, would affect its ability to meet the goal of
"maximizing access by low-income consumers to telecommunications services.""" We find
unpersuasive BellSouth's claims regarding contribution loss resulting from wholesale.priced
resale-based competition. Claims of lost contributions to high-eost"subsidies do not justify an
exception from either the resale requirements or the requirement to offer unbundled network
elemenlS of sections 251 and 27 J.

222. AT&T and LeI have also raised the issue of cancellation penalties that may
apply when a new entrant seeks to resell the CSA contract.'" They contend that such .
penalties have the effect of "insulat[ing) substantial ponion. of the market from resale
competition.,,6J1 There is insufficient evidence in the record concerning the exact nature of
the cancellation or transfer penalties BellSouth is charging, or seeks to include in its CSAs
during negotiations with potential customers, for us to conclude at this time that such fees
create an unreasonable condition or limitation on resale of the service. We are sensitive that
CSAs represent agreements that provide both the LEe and the eSA customer with various
benefits. Because, depending on the nature of these fees, their imposition creates additional
costs for a eSA customer that seeks service from a reseller. they may have the effect of
insulating portions of the market from competition through resale. We, therefore, would want
to review such fees and request that BOCs provide information justifying the level of
cancellation or transfer fees in future applications.

223. We conclude by reemphasizing the imponant policy concerns that make
restrictions on resale undesirable. BellSouth's eSA restriction may have significant
competitive effects. Resale is one of the three mechanisms Congress developed for entry into
the BOCs' monopoly market. BellSouth's restriction on CSAs may have the effect of
impeding this entry vehicle. The Commission found in the Local Competilion Order thaI:

the ability of incumbent LEC. to impose resale restrictions and conditions is
likely to be evidence of market power and may reflect an attempt by incumbent
LECs to preserve tbeir market position. In a competitive market, an individual
seller <an incumbent LEC) would not be able to impose significanl restrictions

.... AT&T Reply Comments at 21. AT&T asserts Ihat CSAs might require a higher discount nne because
certain COS(S. such as those associated with the special billing arrangements often required by hign-volume end
users, are typically quite substantial.

t-l' BellSouth Reply Comments at 61.

~;Q ~r&TILCI Morion to Dismiss at 18.

tU AT&T Comments. App.. Ex. G. Affidavit of Patricia A. McFarland (AT&T McFarland Afr.) al para 35.
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and conditions on buyers because such buyers turn to other sellers.
Recognizing that incumbent LEes possess market power, Congress prohibited
unreasonable restrictions and conditions on resale.6f!

224. The Commission also concluded thaI the presumption against resale restrictions
is necessary specifically for promotional or discowned offerings, such as CSAs, because
otherwise incumbent LECs could "avoid the statutory resale obligation by shifting their
customers 10 nonstandard offerings, thereby eviscerating the resale provisions of Ihe
1996 Act "m The evidence in the record suggests that these concerns are realized in South
Carolina. AT&T and LCI claim that BeIlSouth has already filed more than twice as many
CSAs in 1997 (141) as it did in 1996 (66). thus insulating a substantial ponion of its market
from resale competition.6$4 AT&T further claims Ihat BeUSouth's revenues from existing
CSA contracts wiIl-amoWlt to over $300 million over the next Ihree to five years.6SS

BeIlSouth thus appears to be attempting to avoid its sllltutory resale obligation by shilling its
customers to CSAs. By foreclosing resale of eSA.. BeliSouth can prevent resellers from
competing for laigeMvoIume customers, thus hindering local exchange competition in South
Carolina.

E. Nondiscriminatory Access to 911 and E911 Services

225. Section 271 (c)(2)(B)(vii)(I) of the competitive checklist requires BellSouth to
offer "nondiscriminatory access to ... 911 and £911 services. ,,6S6 The Commission concluded
in the Ameritech Michigan Order that "section 271 requires a BOC to ·provide competitors
access to its 91 1 and E911 services in the same manner that. BOC obtains such access, i. •.•
·at parity."'" In panicu!ar. the Commission found that a BOC "must maintain the 911
database entries for competing LEes with the same accuracy and reliability that it maintains

.'1 Local Competition Order, JI FCC Red at 15966.

• Jl Id at 15970.

,~ A.T&T/Lel Morio" 10 Dismiss at 18. An affidavit filed with the motion to dismiss contends that, "[iJn
1996, BellSoulh filed 66 CSAs with the SCPSC. For 1997, through September 26. 1997, the number of
BellSoulh-filcd CSAs increased to at Icast141, with 32 being filed in March 1997 alone." AT&T/LeI Malian 10
Dism{ss, Tab C. Affidavit of Louise B. Hayne on Behalfof AT&T Corp. at para. 3. BellSoUlh. on the other
hand, states in an affidavit that "[iJrt 1997 BellSouth has reported twenty CSAs to the South Carolina PSC and
has ne:odated three additional CSAs that will be included in BcllSouth's next repon." BeEISouth Varner Reply
Aff. at para. 4 I.

60); AT&T Comments at 43.

,;eo 47 U.S.C. § 272(c)(2)(B)(vii)(I). Enhanced 911 or "E911" service enables emergency service personnel
to identify the approximate location of the party calling 911 .

..H .-Imr!rltech Michigan Order at para. 256.
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customers at the pre-ordering Sla8e. because BellSouth does not experience the same delays in
processing orders that competing carriers currently e><perience.20

•

58. BeUSouth could ameliorate this pre-ordering problem by correcting rhe
deficiencies in ils ordering systems and by providing equivalent access 10 ass functions
through ils current systems. We lherefore do not suggest rhat BeUSouth must modify its pre­
ordering systems to meet the requirement rhat it offer nondiscriminatory access 10 due dates.
We only conclude, as we did in rhe BefiSouth South Carolina Order, rhat BellSourh's pre­
ordering system for providing. access 10 due dates does nol, at the present time, offer
equivalent access to competing carriers.

B. Resale of Conlncl Service ArraDlLemeDls

1. BaekJroUDd

59. Section 27i(c){2){B)(xiv) of the competitive cheeklist requires that
lelecommuuicalions services be "available for resale in accordance with the requirements of '
sections 25i(cX4) and 252(d){3)..."" in its Be/iSouth. South Carolina Order, this Commission
determined that BellSouth failed to comply with checklist itelD (xiv) by, Wer alia, refusing 10
offer contract service arrangements at a wholesale discount."· Contract service arrangements
are con1Illl:tualll8l"ements made between a carrier and a specifIC, typically high.volume,
customer, laiIored to rhat customers individual needs. Contract service arrangements may
include volume and term arrangemeots. special service arrangements, .cUstomized
teleeommuuications service agreements, and master service agteemenls.'11

60. The Commission's rnIes on resale restrictions stale thaI, "CeJxcept as provided
in § 51.613 of this part, an incumbent LEC shall not impose restrictions on the resale by a
requealing carrier of teleeommunlcalioils services offered by rhe incumbenl LEC."m Section
51.613 provides In peniDent part that, "Cw]irh respect to any teSlrictions on resale DOl
perm1l1ed under pa:ragrapb (a), an incumbent LEC may impose a restriction only if il proves

'" s.. ... Section N.A.2.LI.

'" 47 U.S.C. f 271(.)(2)(8Xxlv~

'"~ s.usolllh Sooth CaroIt"" Onler It poru. 215-24. In III 1.DrJbJrBra Com..,.,I"" /IaQk Onler, the
Loulslan. CommI..loa eltlbllllled I soaeral wh.le..l. diSCOlllll 0120.72 pen:enllo be appUld 10 BeIiSoulh's
lIlIlI .....leas.lI'erId rot 1liiie. lAJrilkma Cdm..tlll"" R".I. Ord., II 15.

", B,11SovJJJ Sooth CO'OiIM On/IJ> II pita. 212. ......rdlnl 10 B.USoIllh, "[I) eonll'lCl aetVlee _8.menl
Is simply I price nqoriale4 wI1h I pvtlcular cOSIomer (lhIlls sulUect 10 compelill.n> r.r 1I11COJ11D11U11c.dons
_leas lhll BeliSoulh IIlIka separalely lvailable lUIder ill~." BeUSouth L.ulslana Raply, App., T.b 13,
Reply Affidavit or Alpbonao J. Vamer (Varner Reply A!f.) II pili. 41.

... 47 C.FoR. f 5UO'<b).
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to the state conunission that the restriction is reasonable and nondiscriminatory.nllJ The
United States Court of Appeals for the Eighth Circuit specifically upheld the Commission·s
findings that determinations on resale restrictions are within Ihe Conunission's jurisdiction and
also upheld the Commission's resale restriclion rules as a reasonable interpretation of the 1996
Act.2101

61. As in South Carolina, BeIlSouth does not make contracl service arrangements
available at a wholesale discount in Louisiana through either its interconnection agreements or
its SOAT (Stalement of Generally Available Terms and COnditions).'" For example. in i1s
arbitrated interconnection agreement with AT&T, BellSouth states that it will not offer for
resale at a wholesale discount contract scmce arrangements il has enlered inlo after the
effective dale of the AT4<T ATbilTQlion Orde~" (i.e., after January 28, 1997).217 Pursuanl to

:1' (do § SI.613(b). The resale resb'iC1ions pcnnittcd under subparagraph (a) do not involve C:Onlntct service
arrangements. Those permissible restrictions relate to cross class-selling and shOlHcnn promotions. ld. §
SJ.613(aXI). (aX2).

~l~ Iowa Uti/s. Bd v. FCC. 120 F.ld aI81&·19. The E.ighth Circ:uit held:

[W)e believe that the FCC has jurisdiction to issue these particular roles and that its
detenninatioDs are reasonable interpretations of the Act.... (S)ubsec.tion 2S1(eX4)(B)
authorizes lbe Commission to issue rqulations regarding the incumbent LEes' duty not to
prohibit, or impose uDRuODIble limitations on, 'the resale of telecommunications services..•.
(47 C.F.R. § 51.613) Is a valid ..ertl.. of the Commission', authority under subsection
2Sl(c)(4)(B) because it restrie:ts the abiJity of incumbent LEes to circumvent their resale
obligations under Ihc Act simply by offering their iCrviccs to their subscribers at perpetual
"promotional" rates.

Id at 819.

m See. e.g., BeIiSoutb Louisiana Application at 66; BellSouth Louisiana Application, App, A, Vol. S. Tab
14, Affidavi. of Alphonso J. Vame, (BeIlSouth Vamer Afr.) at para. 184.

'I' S.IISouth Loul.iaaa Appllcadon. App, C.2, Vol. 21, Tab 180, In Ro: Inrhl Mol/IT ofthl
I,.IIrconnrcllon Agrecm,,,, N'gotklrions Benne,. AT&-T CommllnicQI;Q/IS of the Sollm Central SIQIIS. 1m;. and
B;I/SOIJ'h T,.{ecommllnicotlo1ll, Inc. of 'h, fJ1tNsolwd Iisuu R,garding COII-/Jand Rat.s/01' UNbundl,d
Ne__k EI.ment~ P"'IKIIIl" thl Te/ecommunlcarlons Act Number 47 u.s.c. 2S2 of1996. Docket U·22 145.
Order U·22145 .'4 (decklcdJaa. 15. 1997, Issued Jaa. 28. 1997) (ATliT ArbltrOJlon Order),-

111 SellSouth Loul.lan. AppllcadOD, App, D, Vol. 9. Tab 76, ArlrilJ'ltad Interconn<cllon Agreem.nt
Ilelween ATAT CommuniOidons oCth. SOuth Central SII'es,Inc. aad BeIlSouth TelfCOl11munl.atlons, In..
(approved by the Loulslw Co_iIIlan on OCt. 23, (997) (ATAT Arbl_d .......m..1) '2'.'.1. Ae<ordi",
'0 the ATAT Arblll'lted Ap.monl, "SeilSoulll (.ontmt .....l.. I/IIIlpm.lill] wbloh III in pi... IS or January
28, 1997. shill b....mpt ftom mondatory ....I•• [Contrse, ..rvical/llllpm.nll] .n d Into by S.IISoUlh
allot Jonuuy 28. 1997. or tenniDaltni.lIor Jaauary 28. 1997. shall buvallabl. for 10. at 00 discoun,." Itl.
W. not. 11111 the louis.... Commlulon .110 am.nded I!S reauladons to incorpotll. the _tract .ervlce
.......meat resal. mtriction adopted In 1II. ATliT Arbllro/lon0.. See S.IISouth Loul..... Appllc.don.
App. Co2, Vol, 22, T.b 116,In re, Am_.nt, 10 a.n""IOrRT rio'" Mortlh IS, IPP6. os Amended Ocrob"
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ils resale agreement with ACSI, which applies to all of BeIlSouth's serving ten1tory incluJing
South Carolina and Louisiana, contract service arrangements are not available for resaJe at any
price.'" Nor is BellSouth obligated 10 provide contract service arrangements at a wholesale
discount pursuant to the tenos of its SOAT, which provides !bat "BellSouth contract service
arrangements entered into after January 28, 1997 are available for reSale only at the same
rates, terms, and conditions offered to BellSouth end users.·m In the Louisiana Sec/ion 271
Proceeding, the Chief Administrative Law Judge specifically rejected AT&T's contClltion that
BeIlSouth's SOAT is deficient because it exempts contract service arrangemenls from the
wholesale pricing requiremenl.:r.uJ The Louisiana Commission did not address BeUSouth's·
refusal to offer contract service arrangements for resale at a wbolesale discount when it
approved BellSouth's SOAT.'''

62. The Depanntent of Justice notes that BellSouth's restrictions on the resale of
contract service arrangements are analogous to restrictions the Commission has detennined
violate the Act and the Conunission's regulations.'" Likewise, new entrants generally argue
that BeUSouth's refusal to offer contract service arrangements for resale at the general
wholesale discowll violates section 2SI(cX4) of the Act, the Commission's rules, and the
Local Competirion Order.llJ

2. Discussion

63. The Commission recently addressed BeIlSouth's refusal to offer contract service
arrangements for resale at a wholesale discount in its review of BeUSouth's South carolina
application an~ concluded that BeUSouth did not satisfy the competitive checklist because it

/6. 1996. In n: ReplatiOlUfor Competilion in the Local Telecommunications Marlcer, General Order al S
(decided Mar. 19, 1997, issued April I, 1997).

211 BellSouth Louisiana Application. App. B, Vol. 3. Tab 13. Resale AgreeMenl BetWeen American
Communication Services. Inc. and BeIlSouth TeJecommuniealions, Inc. (approved by the Louisiana Commission
em April 8. 1997) (ACSI Resale Apoem...) § lilA.

,It Bel/South SOAT § XlV.B.I.

:Jll AU 271 Rtlcommenilallon II 43. The Chisf Administrative Law Judge concluded Ibal BeIlSourhts
SGAT provisions relatina: to lbo resale or COIItJBCI service ananpmenlS are coasiSieDt wj[h lb. Louisiana
Commission'. _Iusions in the ATilTArbllrtItlon Order. Id.

211 S. Louisiana Commisrton 21J Compliance Order. Je~ also Louisiaaa Commission CommenlS It 19.

m DOJ Louisiana Evaluation II JOt n.6O.

ttl See. e.g., AT&T CommenlS at S9; MCI CommenlS al6()..61; Sprint Comments at 37..39j IRA
Comments It 22..23. .
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did not offer contract service arrangements at a wholesale rate.'" In this Order, we reaffinn
our reasoning in the Bel/South Souih Carolina Order and again conclude that BellSouth does
not comply with item (xiv) of the competitive checklist because it refuses to offer at a
wholesale discount contraet service arrangements entered into after January 28, 1997 in
Louisiana.ill

a. No General Exemption for Contraet Service Arrangement.

64. We conclude, based on racts nearly identical to those presented in the Bel/South
South Carolina Order,116 that BeIlSouth has created, through its interconnection agreements
and its SGAT in Louisiana. a general exemption from the requirement that incumbent LECs
offer their promotional or discounted offerings, including contr~ service arrangements, at a
wholesale discount. In the Local. Competition Order, the Commission concluded that resale
restrictions are presumptively WU'C8SOnable and that an incumbent LEe can rebut this
presumption, but only if the restrictions are "narrowly tailored."'" Moreover, the Conunission
specifically concluded that the Act does not permit a general exemption from the requirement
that promotional or discoUnted offerings. incIudiog conlract service azrangements, be made
available at a wholesale discount.'" As we stated in the Bel/South South Carolina Order,
neither the Act nor the Commission's resale rules contemplate that a state commission cim
generally exempt all Contract service arrangements from the Act's requirement that retail
offerings be available for resale at a discount from the retail price.'" For the reasons
discussed below, we fmd that BeIlSouth's refusal to offer contract service arrangements at a

6284

m Bel/South Soulh Carolina Order at paras. 217·18.

'" Local Comp<lIll<ul OrvIer, II FCC Rod at 15966.

::a Id 211 lS970. The Commission made clear in lhe l.ocaJ Compelil;on Order rhat section 251(c)(4)
"mak~ no exception ror promoticmal or mounted offerings. including contract and other cuslOmer~pecifie

offerings" and tbal. Ihcrd'ore, "no basis exists for creatinS a scocw exemption from the wholesale requirement
for aU promotional or discount service offerings made by incumbent LEes." .Jd. The United Slates Cowt of
Appeals for the Eighth Circuil held thai detenninations 00 resale restrictions are within the Commission's
jurisdiction, and that our male res1rlction rules are a msonablelnteipretatloo of the teons of lb. 1996 Act
Iowa Utlls. Bd. v. FCC. 120 f.3d at 1111-19.

D4 BellSolith South Carolina Order at ·paras. 215-24.

.:as Because we conclude mat BellSouth's refUsal to offer for resale at a wholesale discount conuaet servi(:e
arrangements entered into aftir Januuy 28, 1997 renders its application defident. we do not reach the issue of
BeliSouth's refusal to offer for JUaIe: at any price contJact service arnngemcnts entered into on or before
I.nWllY 21. 1997..

'" Se, B,IISoulh South CoroIiIIa Order at paras. 217-18.
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wholesale discount is not narrowly tailored and therefore constitutes an impermissible general
exemption of contract service arrangements from the wholesale discount requirement.2JO
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65. We are unpersuaded by BellSoutb', related claims that (1) the wholesale
discount should not be applied to contract service arrangements because contract service
anangements are offerings that BellSoutb has already discounted in order to compele for a
particular end user customer,''' and (2) its refusal to offer contnlCt service arrangements at a
wholesale discount does not restJict new erorants' ability to resell. such services because new
entrants may purchase each of the tariffed services that make up the contract service
anangement separately at the wholesale rate.'" In the LQcal Competition Order. the
Commission specifically considered and rejected incumbent LECs' claims that the wholesale
rate obligation should not apply to high volume rate offerings becauae theY are alteady
discounted.''' The Commission inStead concluded that any service sold to end users i, a retail
service, and thu, is subject to the wholesale discount requirement, even if it is already priced
at a discount off the price of another retail service.'" Because contract service arrangements
are discounted retail service offerings that are not exenipt from the statutory resale
requirement in section 251 (c)(4), we reiterate that BeUSouth must offer contract service
arrangements for resaJe at a wholesale discount to new entrants.

66. As in our BeilSouth South Carolina Order,'" we also reject BeUSoutb's
contention that application of the wholesale discount 10 contract service ammganents would
greatly overstate the costs avoided by BellSoutb because B.eUSouth does not bear ordiJlary
marketinll costs for conlraet service arrangements. which are individually negotiated
arranganents."" Neither BeUSoutb nor the Louisiana Commission has offered any evidence
that the general wholesale discount rate would overstate the avoided costs ofconlraet service

... BellSouth does not disputo thai. pursuanltO the torn.. of Its ACSlllesale A_me_~ ATotT Arbllratod
Agreem..~ Iftd I.. SOAT, it _IS ....sell con_t service UI'III,lIDen..at a discOIlDL s.. ACSl RmJe
AlJCCDlenr § liLA; ATotT Arbitrated A_mom § 2"'.1; llIld SOAT f XIV.B.1.

'" BeIlSouth LouisiaD. Application at 66-07. Accord"''' tlle LDUisiaDa CommluioD, ,r]equIrlnB
BellSouth 10 offer alrudy discounted contract servic. IUT8llgcmeolS for ftlsale 11: wholesale priees would create aD

unfair adYaDla" for ATotT." AT&TArb_ion 0nJ" at 4.

n, BeUSoulb Louisi..a Reply at 67.

zu LocaJ Competition Order. I J fCC~ at 1'971. IN QUO Be/IS<ntlh hlh CQI'OlIiaa Ordu at para. 217.

'" Local CO/fIPOlilion OwJer, II FCC Red at /5971 ("If a service is sold 10 ODd ...... " is _retail ....iee.
ev.. if it is alre_eIy priced IS • volume-based eIlSCOWlI olf the price of1IIO!her reuIJ _ice").

'" BeltSOrdh So.th CoroIiNJ 0wJer al para. 220.

"•. s.. BellSo_llt Vamer Reply Aft at para. 41; BellSoutllLDU~ Reply a.61-69.
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arrangements, as BellSouth contends.lJ1 Moreover, as we stated in the BelISouth South.
Carolina Order, the state commission need not apply the general wholesale discount rale, in
this case 20.72 percent, to the resale of contract service ammgements, and may instcadappty
a single discount rate based on the costs avoidable by olTering contract service lItTlUIgemenlS
at wbolesale.'" Because similar marketing, billing, and other costs would be avoided for all
contract service llITaIIiements, it would be feasible, and sufficiently """urale, to calculate a
single wholesale discount rate to be applied to all contract service lItTlUIgements.n, Such a
wholesale discount for conlract service arrangements encourages efficient competition
because a' reseller may compete wilh an incumbent LEC and facilities-based competitive LECs
only to the extenl that the reseller can perform marketing and billing services more efficiently
and therefore at lower cost.'"

67. We are not persuaded by BellSouth's assertion that, if it is required to offer
conlract service lItTlUIgernents to resellOlS at a wholesale discoUlll, it will lose business
customOlS and their contribution to BellSouth's total cost recovery, thus d.isruptiog the balance
between residential and business rales and.affecting BellSouth's ability to meet the goal of
"maximizing access by low.-income conswners to telecommunications serviceS...241 We
specifically rejected BellSouth's idenlical claims that it would lose profit as a result of
wholesale·priced, resale-based competition in the Bel/South SoUlh Carolina Order.'" In that
Order, we concluded that claims of lost contributions to high-cost subsidies do not justify an
exception from either the resale requirements or the requirement to otTer unbundled network
elements of sections 251 and 271 ..'" We further delermlne that. because the wholesale
discount is limited to avoidable costs, BeIlSouth should lose no mote contribution from resold
CORlract service arrangements made aviilable 10 resellers at an appropriate wholesale discount
than it would lose from the resale of tariffed olTerings at the general wholesale discount.

68. We also take this opportunity to reiterate the important policy concerns that
make restrictions on resaJe undesirable. [II. the Bel/South South Carolina Order, we expressed

2Jl' AT&.T contends mit, in fact, the opposite might be aue: conQ'ilet selVig: IIT3Il&cmeoli might require a
higher wholesale discount nte because cenain c:osIS. such IS lhose lS"",iared with the specjlll billin8 .
ammgemenu often requiRd by higb·volumc end users, are typically quite substantial. AT&T Comments at 62.
0.36.

D' ~t/St1ulh Stntth Cl1l'oIlna Order It pan. 220.

n. Id.

I4ll Contra BclJSouth Louisiana Reply Bt 69.

.., BeIlSouth LaUisil" Application It 68 (cHing Local CompeliliOll Order, II FCC Red It 15975).

ZQ Bel/South Sofdh Caroliha Order at para. 22 J.

14J ld
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concern lItat BellSouth's failure to offer contract service arrangements for resale at a discount
in 80um Carolina impedes competition for its large-volume customers and thus impairs the
use of resale as a vehicle for competitors to enter BelJSouth's market.'" A$ the Commission
recognized in the Local Compeliilon Order, "the ability of incumbent LECs to impose resale
ICS1rictions and· conditions is likely to be evidence of market power and may reflect an
anempt by incumbent LECs to preserve their market position."'" We are therefore concerned
that BeIJSouth's refusal to offer contract service arrangements at a wholesale discount in
Louisiana may impede one of the three methods Congress developed for entry into the BOCs'
monOpoly market.

69. We remain cOncerned that, as discussed in the BellSourh SouJh Carolina Order,
BeIJSouth might -" to convert customers to contract service artllnaements in Older to
"evade" the Louisiana Commission's wholesale discount.'" In the Local Compelltion Order,
the Commission concluded that the presumption against resale restrictions is necessary
specifically for promotional or discounted offerings, su.:h as contract service arrangements, in
order to prevent incumbent LECs from "avoid[mgJ the statutory resale obligation by shifting
their customers to nonstandard offerings, thereby eviscerating the resale provisions of the
1996 Act."'" We concluded in the Bel/South Soulh Carolina Order that BeIJSouth "appears
to be attempting to avoid its stalUlory resale obligation in South Carolina by shifting its
customers to contract service arrangements."'" AT&T contends that, unlike in South
Carolina, it is "impos5ibJe" to detennioe whether BeUSouth is attempting to evade the resale
requirement in Louisiana because BeJlSouth is not required to disclose contract service
arrangements that it has entered into with c:ustomelS in Louisiana unless the customer
"requests and/or consents to the disclosure."'" AT&T contends, however, that, in other Slates

... Id .. p..... 223.24.

.., Local CompotU/on Order, II FCC Red at 15966.

,. Be/ISOIIlh SoUlh Caroli/IQ Order 11224.

'.7 LoclIl Competilion 0rtJ.,.. IJ FCC Red at 15970.

... &I&u/h Sootlr CaroIl/IQ Order at para. 224.

'" BeIISouth Louislua App/lcatiOll, App. C·2, Vol. 23, Tab 191, I. Rs: I. the MOlter of/he
.11INr<<mnec/lonAtyUlMIII NilgOlialkms &/Ween AT&T Commu.lcOIlom qfthe Smuh Central $101... I"". ond
Be/lSouIh T.I<tcommu.ictuI_ I""., qfthe Unresolved11.... Rsgartfing COSI-Bosed Rot..fi>r Unbundled
Ner-/< £I...11IIS, I'umIonl It) the TelecommuniCQI/om A., Number 47 u.S.C 252 qf1996, Docket tJ.22145,
Order U·22145-A II 3-4 (decided on 1 10. 1997, issued 1... 12, 1997) ~ond A. T6. T A.rbjtrollon Qrd6r).
The Louisiana Commlllion reasoned th "(r)eqlllting BeIISouth to produce copies of_ and eveIY COOlRe1

service arrangement"it has entered into would constitute the release of "OQlloopublic cuslOmer information
roprdias a customer's Iccounlor calling record' for a specified class, whicb is prohibited by this Commission's
General Order dated MaRbU. 1996, entided louisiana Public S~1Vic. Commission Regulations for Ih, 1.qc(J/
TeleCOlNllJlfliclltfons Marier, § 1201(BX11).- Id at 4. We do Dot·~~dcr wbether such a nondisclosure
n:quitemenl compli.. with the requin:ments of the competitive checklist. See 47 U.S.C. § 27ICc)(:lXBXxiv).
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in which contract ser;ice arrangements ate "pub\ic\~ di.sc\osed, '3e\\So\ltn has itltteased \\s
reliance on contract service arrangements.]jQ Although we make no specific finding tha~ in
Louisiana. BellSouth is attempting to avoid its statutory resale obligation by sbifting ilS
customers to contract service arrangements, we remain concerned that, beCause many of
BeIlSouth's contract service arrangements apply throughQut BeIlSouth's ~ce territory,
BellSouth may impede the development of competition in Louisiana by preventing resellers
from competing for large-volume users.

FCC 98-17Federal Communi.ailons Commission

':S' AT&T CommenlS,.App. Vol. VI, Tab J, Affidavi. of Patricia A, McFarland (AT&T McFarland Aff.) at
17. For example, AT&T claims that BeIlSouth has already tiled more than twice as many conlract service
arrangements in 1997 as it did in 1996. thus insulating a substantial portion of its market from resale
competition. Accotding to AT&T, "(i]n 1994 and 1995, prior to the advent of the Act, BellSouth tiled with the
South Carolina [Commission] only 47 and 41 contract service arrangements respectively. In 1996, with the
adVeDt of the Ac~ BellSouth tiled 66 contract service ammgemeD!S in South Carolina. And as of Sqnember 30.
1997. BellSouth has flIed 141 contract service arrangements in South Carolina, more than [Wice ~ many as it did
in aU of 1996." Id. AT&T further claims that BeIlSouth', revenues from existing contract service ammgement
contiacts will amount to over $300 mmion over the next three to five years. Id at 17·18.

70. We further conclude that BellSouth's refusal to offer conlract service
arrangements at a wholesale discount is not a local pricing tDatter Within the exclusive
jurisdiction of the state commission!" We rejected this contention in the BeilSQuth South
Carolina Order, noting that the United States Court of Appeals for the Eighth Circuit upheld
the Commission's conclusions in the Local Competition Order regarding the scope of the
resale requirerneDt as it applies to promotions and discounts, including contract service
amingeuients.:152 In upholding the Commission's determination, the court stated that the
Commission's rules requiring the resale of promotions and discounts concern the "overall
scope of the incumbent LECs' resale obligation" rather than "the specific methodology for
state commissions to use in determining the aciual wholesale rates.·'" Moreover, as we Slated
in the Bel/South South Carolina' Order, allowing incumbent LECs to set the wholesale
discount for services subject to the resale requi~ent at a discount of zero would wholly
invalidate such a wholesale pricing obligation. We note that the Louisiana Commission
appears to have treated the resale restriction as a matter separate from its establishment of the
general wholesale discount and did not conduct an analysis 10 detennine that the appropriate

Ii

1lI See AT&T Comments at61; Sprint Comments a.38; but see BeUSouth Louisiana Application at 67;
BellS!>uth Louisiana Reply a' 68. . .

'" IIJW(1 Urlls. Bd v. FCC, 120 F.3d at 819; see also AT&T Comments a'61; Sprint Comments a' 38.

'" Iowa Urils. Bd v. FCC, 120 F.3d a. 819.
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wholesale discount for comract service arrangements should be zero.2!4 We are thus
unconvinced by BellSouth's claiJJi that the Louisiana Commission properly detennined that no
wholesale discount shouJdbe applied to conlIact service arrangements. .

V. COMPLIANCE WITJ:i SECTION Z71(c)(l)(A)

7\. For the Commission to approve a BOC's application to provide in.region,
interLATA services, that BOC must demonstrate that it satisfies the requiremeats of either
section 271(c)(I)(A) or section 211(c)(I)(B) of the Act.'" In this instance, BeIlSouth argues
that its agreementi with three Personal Communications Services (PCS) providers, PrimeCo
Personal COmmunicatiOns, L.P., Sprint Spectrum, L.P., and MertTel Communications L.P.,
"qualify ~eI1South to file this application for authority to provide interLATAservice in
Louisiana under section 271(c)(I)(A)."2S6 .

72. Given our coliclusion that BellSouth does itot meet the competitive checklist,
we need not and do not decide in this Order whether, for pwposes of section 271(c)(l)(A),
the PCS carriers listed above are "competing providers of telephone eXchiIDge service" in the
State of Louisiana. Nevertheless, we do wish to provide BeliSouth and others with as much
guidsnce as possible, consistent with the limitations of the 9O-day deadline lind the large
number of section 271-related issues on which vsrious parties have presented contrasting
interpretations and arguments. In this regard, we note that the exclusion in the tina! sentence
of subparagraph 271(c)(I)(A) excludeS only cellular carriers, and not PCS carriers, from being
considered "facilities-based competitors." The final sentence states: ''For the pwpose of this
subparagraph, services provided pursuant to subpan K of pan 22 of the Commission's
regulations (47 C.F.R. 22.901 et seq.)'" shall not be considered to be telephone exchange
services." The roles governing PCS services are contained in pan 24 of the Commission's

". In the L""islana Commlnl... Resale Order. the Louisiana Commission _blisbed the S Iwholesale
discount of 20.72 perc..t to be applied to BellSouth's resold retail services. L""isi_ Co_iIIi !laol.
Order at IS. The Louisiana Commission exempted CODtract service amngem..ts liom lbe wbolesale discount
req.iRmciDt, bowever. in the irbitration of the AT&T and BeIlSouth interconnection agmomant and its revi.w of
BellSouth's SOAT. Sa AT&TArbltrotlon Order at 4; L",,/siono C.-Iss/on CompJloIfc. Order at 14.

'" 47 U.S.C. I§ 271 (cXIXA) and (B).

'" B.USouth Louisiana Application at 8·9.

'" Weoote that subpan K of pan 22 of our nil... wbicb fonnerly soverned cellular serVice, no loDger
exists. Elf.ctlvelanlla7Y I. 1995, lbe CommisSioD replaced fanner subRan K ("Domestic Public Cell.1ar Radio
TelecommuDications Service") with subpan H ("Cellular Radiotelepbone Service"). III the Morrer 0[Revision 0[
Port 11 of,he Commilll... ·s Rules G..,.,.nlng ,he Public Mobil. So,.,,;....Report and Order, 9 FCC Red 6513
(1994). Both lbe pre-1995 cellular rules offonner subpan K and the revised .ellulll rules ofsubpan H begin at
sectioD 22.900, 47 C.F.R. I 22.900. Booause these rule cbanses preceded passage of the 1996 Act, we ooDclllde
that Congress inteDded the language in section 271(cXIXA) - 'subpan K .,fpan 22 oftbe Commission's
regulatloDS (47 C.F.R. 22.901 et seq.)" - to mean "subpan K of pan 22 of the Commission's regulations (47
C.F.R. 22.901 .. seq. (1994), os omended)."

6289



DCOJIBARAK/243890.J

5

Qwest Forbearance Order



Federal Communications Commission

Before the
Federal Communications Commission

Wa.hlngton, D.C. 20554

In the Matter of

FCC 05-170

Petition ofQwest COlporation for Forbearance
Pursuant to 47 U.S,C. § 160(c) in Ihe Omaha
Metropolitan Statistical Area

WC Docket No. 04·223

MEMORANDUM OPINION AND ORDER

Adopted: September 16, 200S Released: December 2, 200S

By the Commission: Chainnan Martin issuing a separate slatement; Conunissioners Copps and Adelstein
concurring and issuing a joint statement

TABLE OF CONTENTS
Para.

I. INTRODUCTION I
II. BACKGROUND 3
III. DiSCUSSION 13

A. FORBEARANCE STANDARD •...•........••............•...........n " ,., •• L3
S, DOMlNANT CARRIER RroULATION ,.....•.•..., 15

I. Scope of Qwest's Petition Subject to Section 10 , , , 16
2, Application of Forbearance Criteria to Qwest's Petition , L8

a. Relevant Markets , ", , , 20
(i) Product M kel 20
(ii) Geographic Market 23

b. Mass M ket Services 25
(i) Section 10(a)(I) - Charges. Practices, CIaS5ifications,

and Regulations .. , ", , " " 26
(a) Market Sh 28
(b) Market Elasticities and Structure , , ,3l
(c) Specific Forbearance Granted 39

(ii) Section I 0(a)(2) - Protection ofCon.umers 44
(iii) Section 10(a)(3) - Public Interest 46

c. Enterprise Services , ,. SO
C. "fuLLY IMPLl!MENTBO" 5J

I. Section JO(d) As It Relates to the Requirements ofSection 271 52
2. Section lO(d) As It Relates to the Requirements ofSection 25 I(c) 53

D. FORBEARANCE FROM SECTION 25 l(C) REQUiREMENTS , , 57

I. Unbundled Access to Loops and Tran.pon 61
a. Section 10(a)(I) - Charges. Practices, Classifications, and

RegUlations , , , 63
b. Section 10(a)(2) - Protection of Consumers 73



Federal Communications Commission FCC 05-170

telecommunications carriers.219 We do not believe it would be in the public interest to granl Qwest
forbearance from this duty, particularly when the requesting telecommunications carrier would remain
subject to the obligations ofseetion 2S l(c)(I). Nor are we convinced that the olher prongs ofsection
10(a) are satisfied. In the absence of evidence to the contrary, we believe that section 25 1(c)( t) remains
necessary to ensure just and reasonable and nondiscriminatory pricing and practices in this market.

88. Resale. We deny Qwest's Petition to the extent it seeks forbearance from the resale
obligations ofseetion 251(c)(4).un Qwest contends that competitors in the Omaha MSA no longer
depend on section 25 I (c)(4) resale, and argues thai to the extent such reliance remains necessary, its
compelitors could rely instead on resale offered pursuant to section 251(b)(I).lU Qwcst has not
persuaded us that section 25 I(cX4) resale is no longer necessary in the Omaha MSA to ensure reasonable
and nondiscriminatory pricing, and ensure that consumers' interests and the public interest are protected
under section 10(a). Particularly because we have determined to forbear from section 25] (c)(3) loop and
transport element unbundling Obligations,m we conclude that section 25 1(c)(4) resale continues to be
necessary to existing competition and makes future competitive entry possible.m As Qwest itself states:

[R]esale of Qwest's existing retail services represents a non-capitaJ
intensive means for CLECs to enter the market and build a core customer
base, albeit with profit margin potential lower than that available via
delivery of service via CLEC-owned facilities or wholesale network
facilities leased from Qwest. . .. [E]specially for new market entran!s,
resale remains a viable option as a means to quickly and with little
investment enter any portion of the Omaha-Council Bluffs market to

ll9 See 47 U.S.C. § 251(c)(l).

2211 See, e.g., Petition at 2 t, 23, and 26; see also Qwest Reply at 32; Petition al 24 (..It is clear thaI the Commission
cannot maintain resale ... [and other] requirements that are uniquely imposed on lLECs and BOCs in markets
where compe!iLion has developed to the point where the LECIBOC is just one ofseveral facilities·based
competitors.'').

Ul See, e.g., Petition at iv (itaiini (nat "the competition in the Omaha MSA is mature and does not rely on resale'');
id.8t26.

m See supra PanHr.D.I.

213 Some competitors in tbe Omaha MSA currently rely on section 25 l(c)(4) resale to compete. For example, while
McLeodUSA today has constructed some of its own facilities in the Omaha MSA, see Qwest May 20, 2005 Ex
Parte teller at Attach. I, Tab 3, Map 38 (showinZ McLcodUSA fiber routes), McLeodUSA also relies on section
251(c)(4) resale in order to compete in tb~ market. See McLcodUSA Conunents at 8; Qwest Teirzel Aff. ,t 18;
CompTci Comments at 3 (reporting that McLeodUSA competes in par1lhrough resale). In addition, we find that
forbearing from section 2S l(c)(4) resale requirements likoly would restrict the ability of new entrants to enter the
tcleconununications market in the Omaha MSA in the future. Ses Local Competition Order, II FCC Red at 15499,
IS954, para. 907 (slating that "(r]csale will be an important entry strategy for many new ennn,,'')i cj. also Petition
at f6~11 ("With the adoplion of the 1996 Act. Congress implemented, comprehensive system ofmarket~opening

provisions that benefit both facilities-based carriers and pure reseUers. This flexibility allows competitive providers
to increase their market presence through resale beyond the reach oftbeir existing networks. II also alh)ws them to
increase their market share more quickly than would be po!Sible solely through expansion of their own networks.");
Qwest Teitzel AfT. at S~6.
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aUract a customer base of sufficient size to justify further inveslment in
CLEC-owned switches and facilities.n~
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89. We are not persuaded by Qwest', argument thstsection 251(c)(4) resale is unnccc:ssary in the
Omaha MSA because competitors would still have a right to resell Qwesl's services pursuant to section
251 (bX I ).m Under the Act, all LEes must allow the resale oftheir telecommunications services and not
place unreasonable or discriminafory conditions or timitations on that rcsale.1l6 However, unlike the
section 25l(c)(4) resale obligation, section 251(b)(I) has no wholesale pricing requirement. Despite the
amount of retail competition in Ihe Omaha MSA, particularly for narrowband voice services, Qwest has
not demonstrated that resale at avoided·cost discount is no longer necessary to competition in the Omaha
MSA. Unlike access obtained under a facilities unbundling regime, in a resale service situation the
incumbent LEe continues to have control of the physicallincs, making it difficult for competitive LECs
to distinguish tbeir resale offering from tbe offering of the incumbent LEC on the basis of innovative
products or features. Hence, ifa competitive LEe is unable to distinguish its resale service on the basis
ofprice. the value ofa resale option to the creation ofcompetitive markets is diminished. In addition,
because the incumbent LEC continues to receive a high percentage of the revenue from resale pursuant to
section 251(cX4), we fmd that resale does not impose costs similar to those that accompany unbundling
pursuant to section 25 I(c)(3).m Moreover, we granted Qwest forbearance from its section 251(c)(3) loop
and transport unbundling obligations in part due to competitive LECs' continued right to access certain
regulated wholesale services in the Omaha MSA. including resale pursuanl to section 25I(c)(4). We
conclude that Qwest therefore has not shown that section 25 I(c)(4) is no longer necessary to protect
consumers' interests or ensure just and reasonable and nondiscriminatory pricing, and has not shown that
forbearing from section 251 (c)(4) would enhance competitive market conditions.128

E. . Forbearance from 271(c)(2)(B) Checklist Requirements

90. For the reasons discussed below, we decline pursuant to section 10(a) to forbear from the
requirements ofsection 271(c)(2)(B) as they apply to Qwest in the Omaha MSA with the exception of
section 27 I(c)(2XB)(ii). Section 271(c)(2XB) sets forth what commonly are referred 10 as !he
competitive checklist requirements. Before a BOC lawfully may provide interLATA services in a state, it
must demonstrate that it satisfies these competitive checklist items.m In addition, after a aoe has
obtained such authority, it must continue to satisfy the competitive checklist requirements ofsectktn

2~4 See Qwest Teit2;el Afr. at 5-6.

m See Petition 11(26; see Qlso Qwest Reply at 32-33; 47 U.S.C. §§ 2SI(b)(I), (c)(4).

n. 41 U.s.C. § 2SI(bXI).

227 Su Te/ecommunicaJions Competition Sfll'W)'for ReJQil Local Voice Services in Iowa, Iowa Utils. Bd, January
2004 Report, al 12 (reporting that in Iowa Qwest receives 89.73 percenl of its tariffed relail rate when a competitive
LEC resells Qwc::st's residential basic exchange access lines).

ns (n light Dr other relief the Commission recently has given for broadballC1 services, it is likely thai we could find
the obligation to offer resale ofbroadband services under section 2S1(c)(4) unnecessary on II more developed
record.

229 47 U.S.C. § 271(1) ("Neither a Bell operating company, nor any affiliate ofa Bell operating company, may
provide interLATA services except as provided in this seclion."); see also id. § 271 (d).
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27I(c)(2)(B).2lO Bc<:ause Qwest is a BOC that has received section 271 authority in Nebraska and
Jowa,23l it is subject to the section 271 competitive checklist requirements.

91, We conduct our section )0 analysis in light of the Act's overilll goals ofpromotiog local
competition and encouraging broadband deployment.2J2 The Commission pre~iously has considered "the
statutory language. the framework of the 1996 Act. its legislative history, and Congress's policy
objectives," to conclude that the Act "directs [the Commissionlto use, among other authority. our
forbearance authorily under section 10(a) to encourage the deployment of advanced services."m The
statutory language and framework of the 1996 Act, along with other factors. also reveal that with regard
to legacy elements, which already are ubiquitously deployed, Congress's primary aim is to foster a
competitive marketplace for telecommunications services provided over those facilities. Our analysis
below is infonned by and remains faithful to the direction we have received from Congress. The
Commission already has granted Qwest substantial forbearance relief from obligations arising under
section 271 related to certain broadband facilities; we decline 10 grant Qwest comparable relief it now
seeks related to certain legacy elements.

I. . Forbearance Analysis

92. Section 100a) of the Act requires that we forbear from applying the section 271 (c)(2){B)
checklist requiremcots to Qwest ifwe determine that each of three statutory forbearance eriteria is
satisfied. Qwest seeks forbearance from seven of the fourteen competitive checklist items contained in
section 271(c)(2){B), namely checklist items I through 6 aDd 14. In ou! analysis below, we group these
requirements into three categories. The first category consists ofcbecklist items I. 2. and t4. which each
incorporate obligations ofsection 251(c) by reference. The second category consists ofchecklist item 3.
which incorporates the obligations of section 224 by reference. The third category consists ofchecklist
items 4 through 6. which are independent obligations under the Act. Except as. specifically provided
below, we conclude with respect to all three categories and based on the current record that forbearance is
not warranted.

a. Checklist lterns 1,2& 14 (Interconnection, UNEs &; Resale)

93. We conclude that Qwest has demonstrated that it is entitled to forbearance from its
obligations to provide interconnection, UNEs and resale pursuant to se'tion 271 (')(2)(8)(i), (Ii), and (xiv)
(i.e.• checklist items 1,2, and 14) only to the same extent that it has demonstrated that it is entitled to
forbearance from the requirements of sections 251 (c)(2)-(4).234 ThCTefore, we grant Qwest's Petition to

I'i
I
'I

'I
:1

,I

230 47 U.S.C. §§ 27J(c)(2)(B) (competitive checklist requirements), (d)(6) (ongoing nature of requirements).

231 See QW4S't lAINE Section 27/ Order, 11 FCC Red 26303 (2002).

2U Su Preamble 10 the 1996 Act. 110 Slat 56,56 (1996); see a/so Pub. L. 104-104. Title VII. § 706. feb. 8, 1996,
110 Stat 153, reproduced in the noles under 47 U.S.C § (57 (Section 106).

m AdvancedSi!rvices Order, 13 FCC Rcd 24012, 24047, para. 77 (1998) (discussing tbe relationship between
section 10 and section 706).

U4 Checkiisl item I requires Qwest to provide "(i]nterconnection in accordance with the ~uin:ments ofsections
251(')(2) and 252(d)(I)." 47 U.S.C. § 271(,)(2)(B)(i). Chc,kJi~ item 2 require, QwesllO provide
"nondiscriminatory access to nelwork elements in accordance with lbe requirements ofscctions 25I(c)(3) and
(continued....)
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the extent it seeks forbearance from checklist item 2 as that requirement applies to UNE loops and
transporl in the 9 wire centers where we have granted relief from the analogous section 2S1(c)(3)
obligation. In all other respects, we decline lo grant Qwest forbearance from the application of checklist
items 1,2, and 14.

94. The scope of the requirements ofchecklist items 1,2, and 14 is coextensive with specific
requirements sel forth in section 25l(c) and section 252(d). Specifically. under checklist items J, 2. and
14, a BOC must provide interconnection, ONEs and resale "in accordance with the requirements of' the
relevant subsections of251(c) and 252(d).23S As a result, 8S the Commission and reviewing courts
previously have staled, if a BOC must provide interconnection, UN£! or resale pursuant to sections
25 I(c)(2)-{4), it musl also provide interconnection, UNEs or resale pursuant to checklist items I, 2, and
14 ofscction 271(c)(2)(B).1)(; Therefore, it would not make sense for the Commission to forbear from
sections 271(c)(2)(B)(i), (ii), and (xiv) while the obligations ofsections 251 (c)(2)-(4) remain in effect.
Similarly, it would not make sense for the Commission to deny forbearance from sections 271(c)(2)(B)(i),
(ii), and (x.iv) if 8 carrier has no corresponding obligations under sections 251 (c)(2)-(4).

95. With th¢ exception ofQwest's obligation to provide unbundled access to loops and transport
pursuant to section 251 (cX3) discussed separately just below, Qwcst remains subject to the requirements
ofscctions 251(c)(2)-(4). We therefore find it would not make sense for us to forbear from the
obligations ofchecklist items 1,2. and 14 except for the obligation to provide unbundled access to loops
and transport, and we decline to do so for the reasons we state below. Our decision also is based on the
section lO(a) analysis that we explained above regarding sections 251(c)(2)-(4), which is relevant to and
also supports our decision regarding 271(c)(2)(B)(i), (ii), and (xiv).2J1 In addition. again due to the
linkage between these two sets of statutory provisions, even if the Commission were to grant Qwest
forbearance from the application ofchecklist items I, 2 and 14 other than as applied to narrowband loops,
Qwest would not Obtain any material regulatory relief today. Qwest has not identified a single action it
takes or obligation it incurs pursuant to sections 271(c)(2)(B)(i), (ii) or (xiv) that it would no (onger need
to perform or incur if we were to grant forbearance relief from the application of those checklist ilems if
we did not also grant Qwest forbearance relieffrorn requirements arising under section 25 I(c)(2)-(4). We
(Continued from previous page) -----------
252(d)(I)." 47 U.S.C. § 271(e)(2)(B)(ii). Checklist item 14 requires Qwest to make "telecommunications services
... available for resale in accordance with the requirements ofsections 25 I(cX4) and 252(d)(3)." 47 U.S.C.
§ 271(c)(2)(B)(xiv); see also Applicalion of Verizon Pennsylvania. Inc., Verizon Long DislJJnat. Verlzon Enterprise
SolUli01l3, Verizon Global Networks. fnc., and VeraOn Selecr Services fnc. for AuthOrization to Provide In-region,
/nterLATA Services in Penns)llwmia, 16 FCC Red l7419, 17519~30, 17542, paras. 17-44,67 (2001) (Verizon
Pen1l3ylvania Seeffan 271 Order).

n, S.. 47 U.S.C. §§ 271(c)(2)(8)(i), (ii), (xiv~

U6 See Devefopi"g a Unified /nrercarrier Compensation Regime, CC Docket No. 01·92, Further Notice ofProposed
Rulemaking,20 FCC Red 4685, 4742, n.374 (2005) (seeking conunent on whether tbe statutory language regarding
the duty to interconnect directly or indirectly under seclion 251(a) sbould be read to encompass an obligation to
provide transit service and stating that ''8 determination thai incumbenl LEes have II transiting obligation pursuant
to secIi0fl251(c)(2) would also trigger Dn obligation to provide suen a service under section 271(c)(2)(B)(i)"); see
also Sprint Communications Co. L,P. 11. FCC. 274 F.3d 549 (D.C. Cir. 2001) (stating that some oflhe section
27I(c)(2)(B) "requirements are simply incorporations by reference of obligations independently imposed on the
BOO by§§ 2SI·52 ofthc ACI").

2J1 For the sake of brevity, we do not I'Clltate our section 100a) analysis in full here.
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therefore deny Qwest's request for forbearance from checklist items I and 14, and checklist item 2 except
as discussed below.

96. Unbundled Loops Q1Id Transport Under Checklist Item Z. Unlike network elements for which
the Commission has found impairment and that Qwest must continue to provjde on an unbundled basis
under section 25 I(c)(3), loops and transport are a special case because the Commission has found
impairment but in today's Order we delennine not to apply to Qwest the section 25 J(c}(3) obligation to
unbundle these elements in the Omaha MSA. Because checklist item 2 incorporates and is coextensive
with section 251 (c)(3), we grant Qwest forbearance from checklist item 2 requirements for loops and
transport.m Just as it would Dot make sense to forbear from this checklist item ifQwest's correlative
obligation in section 251(c)(3) remains in effect, now that we have forbome from section 251(c)(3) as
applied la loops and transport, it also would not make sense to decline to forbear rrom checklist item 2.
As explained above. the scope of these obligations is identical because checklist item 2 simply requires
Qwest to provide liNEs in accordance with the requirements ofsecrions 251 (c)(3) under the applicable
pricing requirement set forth in section 252(d)(I). We stress, however, that Qwest remains subjcct to the
obligation to provide wholesale access to loops as required by checklist item 4 and to provide wholesale
access to transport as required by checklist item 5. As we discuss below, the scope ofchecklist items 4
and 5 and the pricing requirements that apply 10 those obligations differ from the scope and pricing
standard ofchecklist item 2. In addition, part of the reason we are able to grant Qwest forbearance from
section 251(c)(3) unbundling obligations for loops and transport is because a comparable wholesale
access obligation exists under section 27l(c).

b. Checklist Item 3 (Poles, Ducts, Conduits, and Rights of Way)

97. We deny Qwest's Petition for forbearance to the extent it seeks relief from its obligations
arising under checklist item 3 in the Omaha MSA, which requires Qwes. to provide nondiscriminatory
access to the poles. ducts, conduits, and rights oEway it owns or controls at just and reasonable rates in
accordance with the requirements ofsection 224.239 Qwest has not asked for relief from section 224 or
sectioll 251(b)(4),2~O or any regulations promulgated pursuant to those statutory provisions, and we
decline at the present time to grant such reliefsua sponte.24I Because Qwest's obligations under checklist
item 3 incorporate the obligations ofsection 224 by reference, and are mirrored in section 251{b)(4), even
if the Commission were to grant Qwest relief from its obligations under checklist item 3, Qwest would
not obtain any material regulatory relief today in the absence ofcomparable relief under section 224 and
section 251(bX4). It therefore would not make sense for the Commission to grant such relief and we
decline to do so.

V'ln IIcoord with our decision above, we do n01 forbear from checklisl2 requirements wilh respect to 911 and E9l1
datWases or operations support systems. See supra note J50.

no See 47 U.S.c. § 271(c)(2)(BXiH).

,.0 47 U.S.C. § 2SI(b)(4} (providing lhat all LEes have the "duty 10 afford access 10 the poles, duclS, conduits, and
righl&-of-way orsuch carrier to competing providm: of telecommunications services on rates, tenDS, and conditions
thal are cOIlsis!:enl with section 224");.J« also Qwest July 27. 200S Ex Part~ Letter, Attach. 1, at I (staling (hat
Qwesl "is no! seeking relief from the nonnal rules applicable to other LEes ... under Seclion 251(b)").

l41 See. s.g.• 47 C.F.R. §§ 1.1401-18; see also 47 U.S.C. § 160(a) (granling 100 Commission authority to grant
forbearaoce ifcertain criteria are satisfied).
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the operation ofthose porlions of the Arkansas Act. Therefore, ACSI fails 10 make even the
threshold showing that those portions of the Arkansas Act full within the proscription ofentry
barriers set forth in section 253(8) of tile Conununications Act.!IO Accordingly, we deny ACSI's
petition insofar as it requests preemption of the enforcement ofsection 9(h), the first sentence of
section 9(d), and the second sentence of section 9(i) of the Arkansas Act pursuant to section 253
of the Communications Act.'·

B. Challenged Provisions oCthe Arkansas Act

J. Resale of PromotiDnal Offerings: The Second Sentence Df SectiDn
9(d) oflb. Arkan'a' Ad

a. Background

39. Both Petitioners request that we preempt the second sentence ofsection 9(d) of
the Arkansas Act pursuant to our conflict preemption authority and pursuant to section 253 of the
Communications ACt.'2 The second sentence ofsection 9(d) provides that "[p]romotional prices,
service packages, trial offerings, or temporary discounts offered by the [incumbent] local
exchange carrier to its end-user customers are not required to be available for resale,un In other
words, it concerns the extent to which an incwnbent LEe may restrict resale of its retail
telcconununications services.

40. Section 251 (c)(4) of the Communications Act" addresses the same general

u. Sile Troy Preemption Order, 12 FCC Red at 21440, ~ 101; PilletlcriilJ/Order, 13 FCC Red at 1751-52,
'V 32; Huruingtoll Park PreemptkJn Order, 12 FCC Red at 14207~10, " 3542.

91 Our denial orACSfs petition in this regard is with.out prejudice. IfACSI, MCI, or any orher appropriate
party petitions for preemption of the enforcement ofsection 9(h), the first sentence ofscction 9(d), or the second
sentence ofsection 9(i) oftbe Arkansas Act and presents a sufficient record demonstrating that the challenged
provision. as applied, satbfies the conditions for preemplion sel forth in scc:tion 253 of the Communicatioos Act.
the Commission may preempt. For c:oounple, if in the future the Arkansas Commission clearly holds that one or
more oflhese provisions of th~ Arkansas Act precludes it from imposing on incumbent LECs any interconnection.
unbundling, or resale obligation not specified in our rules, we may revisit the propriety ofpnsernption.

92. MCI Pelition at 1~2. 4~8; Mel Reply Comments at I~S (Ma). We note that ACSJ mentions the second
sentence ofsectiOfl 9(d) of the Arkansas Act only in its Chart. Thus, we can only speculate about the grounds on
which ACSI seeks preemption of the second sentence ofsection 9(d). Because ACSlliled cursory comments
endorsing Mel's petition as a whole. we will assume that ACSI protTers the same grounds as MCI. Se~ ACSI
Comments (Mel).

" Ark. Code Ann. § 23-17-409(d).

o. 47 U.S.C. § 2SI(c}(4). We implemented the statutory requiremenl through our Loca' Comperilion Order.
II FCC Red at 15930-15936. 15964-15979, "863-77, 935-71, 47 C.F.R. § 51.613.
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subject-matter as the second sentence ofsection 9(d). i.e., the extent to which an incumbent LEC
may restrict resale ofits retail telecorrununications services. Section 25 I(c)(4) requires an
incumbent LEe "to offer for resale at wholesale rates any telecommunications service that the
carrier provides at retail to subscribers who are not telecommunications carriers."" It also
requires an incumbent LEe "not fo prohibit, and not to impose unreasonable or discriminatory
conditions or limitations on, the resale ofsuch telecommunications service.... ,,96

41. To implement the Communications Act's prohibition ofunreasonable limitations on
resale, the Local Competition Order holds that an "incumbent LEe [must] make available (to
competing carriers] at wholesale rates retail services that are actually composed ofother retail
services, i.e., bundled service offerings....7 The Local Competition Order also haMs that
incumbent LEes must apply the wholesale discount rate to promotional offerings~ i.e.,
temporarily reduced prices.1I The Local Competition Order so holds because "[a] contrary result
would pennit incumbent LECs to avoid the statutory resale obligation by shifting their customers
to nonstandard offerings, thereby eviscerating the resale provisions of the 1996 Act ,,99 The Local
Competition Order creates an exception, however, for promotions lasting no longer than 90 days.
Therefore, when an incumbent LEe sells to a competing carrier a retail service offered to the
incumbent LEC's end-user customers at a temporarily reduced price, the incumbent LEe must
apply the wholesale discount to the special reduced rate·rather than to the ordinary retail rate,
unless the promotional offering is available to end-user customers for fewer than 91 days. lOG

42. Petitioners argue that we should preempt the second sentence ofsection 9(d)
pursuant to our conflict preemption authority, because that sectioD ofthe Arkansas Act allegedly
contradicts section 251(c)(4)(B) of the Conununications Act and our implementation thereof in at
least two ways. First, accordlng to Petitioners, the second sentence ofsection 9(d) exempts all of
an incumbent LEGs promotional offerings from the wholesale discount requirement, whereas
federal law exempts only promotional offerings lasling fewer than 91 days. lUI Second, accorcling
to Petitioners, Ihe second sentence ofsection 9(d) allows an incwnbent LEC.t!> decline to make

.. 47 U.S.C. § 2SI(c)(4)(A) (emphasis added).

'6 47 U.S.C. § 251(c)(4)(8). For the purposes orrhae resale requirements ofthc Communications Act, the
term "wholesale rates" means "retail ratC5 charged 10 sublcribers for the telecommunications service requested,
excluding the portioo thereofatlributable to any marketing, billing, collection, and other costs that will be avoided
by Ihe local exchange carrier. 47 U.S.C. § 2S2(d)(3).

"..
Local Competition Order, II FCC Red at 15936,1877.

Local Competition Order, 11 FCC Red at 15970-71,11948-50.

" Local CompeliliOll Order, II FCC Red at 15970,1948.

1011 Local Comperilion Order, 11 FCC Red at 15970-71,111948-50; 47 C.F,R,. § SI.613(aX2).

'" ACSI Comments (Mel); Mel Petition at 6-8.
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available to competing carriers at wholesale rates any bundled retail service offering, whereas
federal law requires such availability ofaJl bundled retail service offerings. 10Z

43. In Petitioners' view, these alleged inconsistencies between the second sentence of
section 9(d) and federal law will make it far more difficult, ifnet impossible, for potential
competitors to compete with incumbent LECs tlttough resale in the manner contemplated by the
1996 Act IGJ Petitioners contend that incumbent LEGs will stifle such competition by diverting
retail services to bundled packages or to promotional offi:rings ofindefinite length and then
pricing these services to end-user customers at below-wholesale rates.IO~ Petitioners maintain.
therefore, that we must preempt the second sentence ofseetion 9(d) pursuant to our conflict
preemption authority in order to eliminate a state-created obstacle 10 the accomplislunent and
execution oftbe full purposes and objectives ofCongress. lll5 Petitioners argue that we should
preempt the enforcement of the second sentence ofsection 9(d) pursuant to section 253 of the
Communications Act, as well. 106

b. Analysis

44. As discussed below, we preempt the enforcement of the second sentence ofsection
9(d) of the Arkansas Act pursuant to our conflict preemption. Given our decision to preempt
pursuant to our conflict preemption authority. we need not and do not reach the question of
whether we should also preempt pursuant to section 253 ofthe Communications Act.

45. The second sentence ofsection 9(d) purports to regulale, inter alia, the authority
of the Arkansas Commission to impose resale obligations on incumbent LEes pursuant to section
251 (c)(4)(B) ofthe Conununications Act. We have jurisdiction to implement and enforce that
section of the Communications Act. 107 Consequently, we have jurisdiction to preempt the second.
sentence ofsection 9(d) pursuant to our conflict preemption authority to the extent that it
impermissibly contradicts section 251(c)(4)(B) of the Conununications Act or our implementation
thereof.

102 ACSI Comments (Mel); MCl Petition at 6-8.

10) ACSI Comments (Mel); MCT Petition at 7.

I" ACSI Comments (MCI); MCI Petition at 7.

lOS ACSI Comments (MCI); Mel Petition 81 6-8. See generally AT&T Comments at 5 (Met); Sprinl
Comments at 4-6 (ACSI); TRA Commellts at 3-5 (MCI).

106 ACSI Comments (MCI); MCI Petition al 6-8; Mel Reply Comments al5 (Mel): 10129/97 Mel Ex Parle
LeuersI7-8.

101. See, e.g.• 8th Cir. Iowa. 120 f.3d al 794 n.IO, 802 n.23. 819. Thus, we rejcct the contrary assertions of
some commenters. See Arkansas AG CommenlS: at 14-16 (MCI); ATA Reply Comments at 8 (MCI); NATC
Comments at iii, 13 (MCJ).
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46. As described above. the second sentence of section 9(d) permits an incumbent
LEe to refrain from making available to competitors for resale any U[p]romotional prices, service
packages. trial offerings, or temporary discounts offered by the [incumbent] local exchange carrier
to its end-user customers...."'lia The second sentence of section 9(d) apparently means that an
incumbent LEe need not make available [0 competing LEes at wholesale rates any bundled retail
service offering. It also apparently means that l whenever an incumbent LEe sells to a competitor
a retail service offered to the incumbent LEC's end~user customers at a promotional price, trial
offering, or temporary discounl, the incumbent LEe may apply the wholesale discount to the
ordinary retail rate rather than to the special reduced rate. The second sentence of section 9(d)
makes no express exception for promotional offerings lasting longer than 90 daYS.'09

47. The second sentence ofsection 9(d) thus plainly contradicts our implementation of
section 25l(c)(4)(B)'s prohibition ofunreasonable limitations on resale. First, this portion of
section 9(d) exempts aU of an incumbent LEC's promotional offerings from the wholesale
discount requirement, whereas federal law exempts only promotional offerings lasting fewer than
91 days. In other words, in connection with offering to competing carriers a retail service that an
incumbent LEe markets to its end-user customers at a promotional price for longer than 90 day~

the second sentence ofsection 9(d) allows the incumbent LEe to apply the wholesale discount to
the ordinary retail rate, whereas our rules require the incumbent LEC to apply the wholesale
discount to the special reduced rate. III Second. this portion ofsection 9(d) allows an incwnbent
LEe to decline to make available to competing carriers at wholesale rates any bundled retail
service offuring. whereas our rules require such availability ofaU bundled retail service
offerings. III

48. Section 9(d),s incoDsistency with federal law is not benign. By excluding service
packages frum the redecal resale requirement, and by exempting all ofan incumbent LEe's
promotional or discount prices - including tbose lasting longer thaD 90 days - from the federal
wholesale requirement, the second soDlence ofsection 9(d) impedes the complete achievement of
Congress' goal ofassisting tbe efforts ofnew competitors seeking to enter local

101 Ark, ewe Ann. § 23~17-409(d).

109 It merits mention thai, in the arbitration proceeding between SWBT and AT&T, Ihe Arkansas
Commission ruled that SWBT musl make available ror resale any service that il markets to end-user customers.
even a service that is the subject ora shorHtrm promotion. SWBT/AT&TArbitration Order No.5 at 7;
SWOT/AT&TArbitration Order No. IJ al 9. No party argues thaI this ruling constitule$ a violation or
misinterpretation ofthe second sentence ofsection 9(d) ofthe Arkansas Act.

110 47 C.F.R § 51.61 3(a)(2). See Local CompelitiOIl Order, II FCC Red at 1597Q.71, '11950. Consequently,
we reject the contention ofone commcnler that the Communications Act does not impose wholesale requirements
on promotions. See NATe Commentsal iii. 13 (Mel).

I:,
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'" Locol Competilion Order, (I FCC Red al 15936," 871.
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telecommunications markets through resale. 112 As the Local Competition Order states.
exemptions such as those created by the second sentence ofse<:tion 9(d) would permit incumbent
LEes "to avoid the statutory resale obligation by shifting their customers to nonstandard
offerings, thereby eviscerating the resale provisions ofthe 1996 Act. "llJ

49. Certain commenlers opposing preemption argue that the terms used in the second
sentence ofsection 9(d) (i.e., "promolional/l "trial," and "temporary") refer to inherently short­
term activities and thereby implicitly include a 9O-day ceiling.''' They further argue that any
perceived conflict with federal law evaporates when the second seIUence ofsection 9(d) is read in
conjunction with the [lrst sentence ofsection 9(d)'1J and with several other portions ofthe
Arkansas Act that expressly defer 10 the supremacy ofthe Connnunications Act. 116 According to
these conunenters, when section 9(d) is read in this malUler, it effectively incorporates the federal
90~day and bundled·services rules described above. In a similar vein, certain of these same
commenters also urge us to refrain from preempting the second sentence ofsection 9(d) until the
Arkansas Commission has had an opportunity to "savell it by reading into it rhe foregoing
limitations on resale restrictions required by federal law. Il7 One corrunenter even contends that, in
the arbitration proceeding between SWBT and AT&T, the Arkansas Commission has already

fll See Local Compt:tilion Order, II FCC Red at 15970-15971,,, 948-53. As CPI aptly observes, "[gJiven
that Congress identified service resale as one oflhe tbree modes ofcompetitive entry, the FCC should be espe<:ially
vigilant in ensuring that resale competition is permitted to develop as Congress intended." CPI Comments at S n.6
(Mel).

Local Compelilion Order, II FCC Red at 15970,1948.

114 ATA Comments at 16 (MCI);ATA Reply Comments at 7 (MCQ; SWBT Comments at4 (MCI); 12117/97
SWOT Ex PQrle Letter.

II~ The first sentence: Dfsection 9(d) Dfthe Arkansas Act provides: "Except to the eXfent required by the
Federul Act and thi3 Act, the Commission shall not require an incumbenl10cal exchange carrier to Degotiate resale
of its retail telecommunications services, to provide interconnection, or 10 sell unbundled network elements (0 a
competing local exchange carrier for th¢ purpose ofallowing such competing local ellchange carrier 10 compete
with the incumbent local exchange carrier in the provision ofbasic local exchange service." Ark. Code Ann.
I 23-17-409(d) (cmpha~' added).

116 See ATA Comments at 15-J6 (MCI); ATA Reply Comments at 7 (Mel); 12/17197 SWBTEx Parle Leller.
The Arkansas Acl explicitly instruclS the Arkansas Commission to carTy out its responsibililies "[c]onsistent with
the Federal Act,N Ark. Code Ann. § 2J-J7~409(a); "to the extent required by the Federal Act," Ark. Code Ann.
§§ 23-17-409(d) and 23·17-409(h); "[8]3 provided in Sections 2S I and 252 orlhe Federal Act," Ark. Code Ann.
§ 23~17-409(f); "lUI pennilled by the FodenJ Acl," Ark. Code Ann. § 23-17-40 9(g}; "10 the extent permitted by the
Federal Act," Ark. Code Ann. § 23-17-409(g); "ptuSuant to Section 252 of the Federal Act," Ark. Code Ann.
§ 23-17-4090); "in accordance with the Federal Act," Ark. Code Ann. § 23·17-4IO(a): and "consistent with and
complemenlary to the Federal Telecommunications Ac' of I996," Arkansas Ac' § 16(111).

It? Arkansas AO Comments at 9 (Mel); ATA Reply Comments at 7·8 (Mel); SWBT Comments at 4 (Mel).
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50. We reject all ofthese contentions. As explained above, the plain language of the
second sentence ofsection 9(d) conflicts with important requirements of federal law. It permits
an incumbent LEe to refrain from reselling service packages, and it lacks any distinction between
short-term and long-term promotions. Neither the first clause ofthe nest sentence ofsection 9{d).
nor any other reference in the Arkansas Act to maintaining consistency with the Communications
Act, expressly or unambiguously modifies these unlawful meanings ofthe second sentence of
section 9(d). Moreover, although the terms used in the second sentence ofsection 9(d) connote
activities oflimited duration, they do 001 unambiguously refer to a maximum duration of90 days.
Finally, the Arkansas Commission has not (yet) construed the second sentence ofsection 9(d) in

a m8Illler that avoids conflict with federal law. In fact, in the arbitration proceeding between
SWBT and AT&T, the Arkansas Commission observed that, ahhough SWBT volunteered to limit
its non-discounted promotions to those lasting Less than 91 days, the second sentence ofsection
9(d) "does not place any limitation on the duration ofsuch [promotional] offerings. "l.~ Thus, we
cannot reasonably construe the second sentence ofsection 9(d) as incorporating the precise
limitations on resale restrictions required by federal law.

51. The Arkansas AG also contends that our rules regarding the resale of
·'promotions" apply only to "temporary price discounts" and thus do not reach the "promotional
prices," nservice packages,n and "trial offerings" referenced in section 9(d) of the Arkansas Act. 120

This contention lacks merit. Our rules expressly encompass service packages,I21 and we must
assume (unless and until the Arkansas Commission holds otherwise) that the terms "promotional
pricesu and Iltrial offerings" should be given their ordinary meanings, which include some element
ofa temporary price discount. The Arkansas AG further argues that section 251(c)(4)(B) ofthe
Communications Act reveals Congress' intent not to preempt state regulation of incumbent LEes'
resale practices, because section 25I(c)(4)(B) authorizes state commissions to permit a certain
kind ofresaJe restriction. 12l This argument, too,lacks merit, because section 25 I(c)(4XB) ofthe
Communications Act expressly authorizes the Conunission 10 prescrihe regulations that proscribe
unreasonable and discriminatory limitations on resale. In

III Arkansas AG Comments at 15-16 (Mel), citingSWBT/AT&TArbitration Order No, j al 7-1 L

119 SWBT/AT&T Arbitration Order No.5 at 8.

I~D Arkansas AG Comments 819 (Mel), ciling Local CompetitiOlf Order, II FCC Red at 15910,1948.

121 Local Competition Order, II FCC Red al 15936, ., 877 (using the syoonyrnouS term "bundled service
offerings").

122 Arkansas AG Comments al 14 (MCI).

12) 8th Cir. Iowa. 120 F.3d at 819.
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52. Based on the above analysis, and pursuant to our conflict preemption authority
under the Supremacy Clause, we preempt the second sentence ofseclion 9(d) oftbe Arkansas Act
to the extent that it pennits incumbent LEes to apply the wholesale discount to the ordinary retail
rate rather than to the special reduced rate with respect to promotions lasting longer than 90 days.
We also preempt the second sentence of section 9(d) pursuant to our conflict preemption

authority under the Supremacy Clause to the extent that it pennits incumbent LEes to refrain
from making available to competing carriers at wholesale ratcs the same bundled service offerings
made available to incumbent LEes' end~user customers. Thus, we grant Mel's petition and
ACSI's petition insofar as they seek the preemption relieflhat we afford in this paragraph. U4

2. Resale Restrictions: The First Sentence of Section 9(g) of the
Arkansas Act

a. Background

53. To implement the Conununications Act's prohibition ofumeasonable limitations on
resale,m the Local Competition Order holds that, as a general matter, "resale restrictions are
presumptively unreasonable..,126 For example. "it is presumptively unreasonable for incumbent
LECs to require individual rescUer end users to comply with incumbem LEC high-volume
discount minimum usage requirements, so long as the rescUer. in aggregate, under the relevant
tariff. meets the minimum level ofdemand ,,117 Our implementing rules prOVide, therefore, that
with certain limited exceptions not appticable here. "an incumbent LEe may impose a restriction
[on resale] only if it proves to the state commission that the restriction is reasonable and
nondiscriminatory." IU

54. In ACSl's view, the first sentence ofsection 9(g) of the Arkansas Act'Z? precludes
the Arkansas Conunission from evaluating incumbent LEes' resale restrictions according to the

124 Cf Mel T,tecommullicatloll3 Corp. v. BtllSoUlh Telecommunications. Inc., 7 F. Supp. 2d 674 (E.D.N.C.
1998) (invalidaling a section ofan intercoonCdion agreement which provided thal "[s]hort.tenn promotions shaJl
not be available for resale").

ra 47 U.S.C. § 251(c)(4).

". Local Compelilirm Order, II FCC Red It 15966,1939.

Local Compelition OnIer, 11 FCC Red at 15971, '953.

m 47 C.F.R. § 5l.613(b).

la, II provides: The (Arkansas] Commission shall approve, as penniUed by Ihe federal Act, resale
restrictions which prohibit rescUers Crom purchasing relaillocal e~change services offered by. local exchange
carrier to residential customers and reselling those retail rerviccs to nonresidential customers, or aggregating the
uuge of multiple customers on resold local exchange services, or any other tea$ooable limitatioll on resale 10 the
extent permitled by Ihe Federal Act. Ark. Code Ann. § 23-17·409(g).
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