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SUMMARY

In tIns case the Commission is faced with the prospect of the tenth largest incumbent

local exchange cmrier in the country, the Puelio Rico Telephone Company ("PRTC"), wInch

serves a market with one of the worst track-records in tenns ofthe development of competition

in the entire United States, is being acquired by a large foreign-owned cmner, America M6vil.

For its part, America M6vil is primarily a wireless canier with little to no demonstrated

commitment to operating under the pro-competitive telecommlUncations laws present in the

Ulnted States and that has a demonstrated track-record of abusing its mmoket power in other

markets where it operates. As clUrently devised, tIns trmlsaction is a recipe for competitive

disaster in the wireline market in Puelio Rico.

If approved as proposed, tIns transaction will result a lllunber of serious public interest

hm1ns without any material offsetting posing benefits. Clnef mnong these from WorldNet's

perspective is the real possibility that Amelica M6vil will withdraw resources from PRTC's

wireline wholesale operations, wmch PRTC uses to services to competitive carners.

FlUihennore, America M6vil's stated public interest benefits moe hollow platitudes, devoid of any

identifiable substmlce or memnng. Amelica M6vil's Opposition has added notlnng new to its

plior empty statements and implicitly accepts that there is little benefit to show from the

trmlsaction.

Instead, Amelica M6vil attempts to circlUnvent tIns inconvelnent fact by moguing that it

does not have to demonstrate significant benefits because there are no public interest harms mld

that, therefore, even the insiglnficmlt benefits shown here are sufficient under the FCC's balmlce

of interests. In order to do so, Amelica M6vil's must employ a public interest analysis that is

overly nalTOW and would limit the Commission's inquiry to a cursory review of the mltitrust
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implications of the transaction. However, the public interest standard under Section 214 ofthe

Act is, by design, both flexible enough and broad enough to address the unique circumstances

that the COlmnission faces when confronted with the situation in the Puerto Rico market.

Accordingly, in order to mitigate the potential hanns to competition that will flow from

tlus transaction, WorldNetjoins with the Telecommillucations Regulatory Board of Puerto Rico

("Board") and with the other parties in tills proceeding who have advocated for the creation of

federally enforceable service quality standards for application to PRTC's retail and wholesale

services. WorldNet believes that its proposal, wluch focuses on a nillnber of specific operational

and provisioning problems, is a good complement to the Board's proposal, wluch is more general

innatme. In an effort to produce a veillc1e for reac1ung a comprehensive service quality

proposal, in its Reply WorldNet has revised its service quality standard proposal so that it will fit

seamlessly witlun the proposal advanced by the Board. WorldNet believes that the COlmnission

must adopt these service quality standards in order to ensme that competition ill PUe1io Rico is

not hanned by the proposed acquisition ofPRTC by Amelica M6vil.
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WTDocketNo.06-113
DA 06-1245

REPLY OF WORLDNET TELECOMMUNICATIONS, INC.

WorldNet Telecommunications, hlC. ("WorldNet"), by its attomeys, hereby files tIns

Reply to America M6vil's and Verizon's Oppositions to Petitions to Deny ("Opposition") filed by

Verizon Communications Inc. ("Verizon") and America M6vil, S.A. de C.V. ("America M6vil")

(hereafter referred to as "Applicants") in the above-referenced proceeding.

I. INTRODUCTION

The application at issue in tIns proceeding presents lUnque issues because the

COlllinission is faced with a stark situation in wmch the tenth largest incumbent local exchange

canier in the cOlmtry, the Puerto Rico Telephone Company ("PRTC"), wmch serves a market

with one of the worst track-records in tenns of the development of competition in the entire

United States and is also one of the most lUlder-developed, is being acquired by a large foreign-

owned canier, America M6vil. Amelica M6vil, in tum, is primmily a wireless rather than

wireline canier mld has little demonstrated commitment to operating lmder the pro-competitive



telecOlllilllmications laws present in the United States. To the contrary, America M6vil has a

demonstrated track-record of abusing its market power in other markets where it operates.

The transaction in its present fonn has been opposed by all of the significant wireline

competitors in Puerto Rico, by the Telecollll11unications Regulatory Board ofPuerto Rico

("Board"), which is the local regulatory authority with expertise and jurisdiction over the local

telecommunications market, and by the President and President Pro Temp ofthe Puerto Rico

Senate who did not oppose but voiced their concems. In a rare display of consensus, all ofthese

parties independently argue that (a) the competitive market in Puerto Rico lags behind the rest of

the country and (b) that tIllS transaction will only make that sihmtion worse. Accordingly, these

paliies have requested that the COlllinission either deny the Application or take specific, concrete

steps to protect the nascent alld fragile competitive market in Puerto Rico from the potential

hanns posed by tills transaction. The Commission now has a ChalICe, by accepting these

recommendations, to begin to reverse the years of neglect of the Puelio Rico wireline

telecOlllilllllllcations market. The paliies opposing the Application have sepal"ately identified

similar problems relating to the trallsaction and proposed remedies that are largely consistent

with one allother alld with trallsactions in other markets in the United States.

America M6vil argues that competition in Puelio Rico is "extensive," intensive, and

"large and rapidly growing". Opposition at 10, 12, 14, and 18. TIllS statement is utterly and

categorically false. The reality is exactly the opposite -- there is extraordinarily little competition

in the wireline market in Puelio Rico, hindering the development ofbasic and advanced

telecOlllilllllllcations penetration on the Islands and completely subverting the goals of the 1996

Act. The facts simply do not bear out America M6vil's claims, as evidenced by the low number

of wireline competitors in Puelio Rico, the experiences of WorldNet and others in trying to
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obtain wholesale services from PRTC, and the lUnntenupted string of decisions by the Board

finding that competition in Puerto Rico is not where it should be.

America M6vil also argues that previous Commissions have a long track-record of

refusing to intervene in the Puerto Rico Market to address concems regarding the state of

competition and that tIns Commission should continue in line with that prior precedent.

Opposition at 22-23. Tills arglUnent actually works against America M6vil because it illghlights

the for Commission action here. The result of the Commission's past approach, wInch relied

upon the promises and VOllUltary actions ofPRTC, is that competition in Puerto Rico has failed

to develop to anytlnng approaching the degree that exists elsewhere in the United States, where

the Commission has InstOlically been more engaged. The facts regarding tIns competitive

malaise, as set forth in WorldNet's Petition to Deny, the Petitions of others in tIns proceeding, as

well as further expanded upon below, illustrate the failure of the approach ofrelying upon

PRTC's lUllnOlntored, voluntary c0111lnitments. Further, they present persuasive evidence that,

absent affinnative steps by tIns C0l111nission to protect the competitive market in Puerto Rico,

tills transaction will damage what little wireline competition exists in Puerto Rico.

II. THE PUBLIC INTEREST STANDARD REQUIRES AN ANALYSIS OF THE
STATE OF COMPETITION IN THE MARKET BEYOND AN ANALYSIS OF
PURELY ANTI-TRUST PRINCIPLES

When the COlmnissionlUldertakes its analysis lUlder the public interest standard of

Section 214 of the Act, it must weigh potential public interest harms ofthe proposed transaction

against the potential public interest benefits.! An important element of the Commission's public

interest evaluation includes ensuring that the transaction in question preserves and enhances

1 Applications of VoiceStream Wireless Corporation, PowerTel, Inc. and Deutsche Telekom, AG, Memorandum
Opinion and Order, 16 FCC Red 9779,9789 at ~ 17 (2001); see also Verizon Commc 'ns Inc. and MCI, Inc.,
Applications for Approval ofTransfer ofControl, Memorandum Opinion and Order, FCC 05-184, ~2 (2005)("MCI
Verizon Merger Order").
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competition in relevant markets.2 This analysis is informed by, but not limited to the application

ofnalTow alltitrust principles.

Under America M6vil's construction of the public interest stalldard, the Commission

would have to begin alld end its analysis with a review of whether the transaction increases

concentration in the market. However, the C01llinunications Act and Commission's prior

precedent malce clear that all allalysis of mal'ket concentration is not the only criteria for the

C01llillission to consider in their merger review.3 Rather, tills allalysis is only pali of the

allalysis regarding the impact of the transaction on competition.4 The Commission also

"exalnines other mal'ket factors that pe1iain to competitive effects, including the incentive alld

ability of other finns to react alld of new finns to enter the market."s Fmiher, the C01llinission

must focus on whether the merger will accelerate the decline of market power by dominallt finns

in the releVallt markets, and the merger's effect on the quality of communications services and

future competition.6 Finally, the Comllllssion's public interest authority pennits it to impose alld

enforce nan-owly tailored trallsaction-specific conditions to remedy hanns that it identifies as

al1sing from the transaction.? In Sh01i, the stalldal'd is "public interest," properly and broadly

defined, and not the artificially constricted notion of "market concentration" convelllentIy urged

by Ame11ca M6vil.

Taken in its entirety, the public interest stalldard applied by the Commission Ullder

Section 214 of the Act is, by design, both flexible enough and broad enough to address the wide

2 MCI- Verizon Merger Order at ~17; Applications ofAT&T Wireless Services, Inc. and CingulaI' Wireless
Corporation For Consent to Transfer Control ofLicenses and Authorizations, 19 FCC Red 21522, ~41 (2004)
("AT&T-CingulaI' Order").
3 AT&T-CingulaI' Order at~~41-42.
4 Id. at ~69.
5 Id.

6 MCI-Verizon Merger Order at~~17-18;AT&T-CingulaI' Order at~~41-42.
7 MCI-Verizon Merger Order at~19; AT&T-CingulaI' Order at ~43.
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alTay of unique circumstances that the Commission faces when reviewing transaction. 8 And the

circmnstances that the Commission faces in Puerto Rico are indeed unique. PRTC was a

govemment-owned entity and was the sole provider oflocal telecommunications services lUltil

1998, when it was privatized. The San Juan MSA is the 27th largest in the United States,

ranking just after Denver and Newark, which are numbers 25 and 26 respectively, and just ahead

ofPOliland - Vancouver and Kansas City at MSA munbers 28 &29.9 However, despite its size

the market has never been subject to the market opening provisions of Section 271 ofthe Act or

any similar merger conditions that applied to PRTC's parent companies, first GTE and then

Verizon. Consequently and lUlsurprisingly, PRTC maintains significant market power in Puelio

Rico. lO Further, the per capita income in Puerto Rico market is among the lowest in the United

States, as is the level of wireline penetration, which is approximately 60%, and the level of

competition, with two major (2) facilities-based competitive providers. Board Oppostion at

8 MCI-Verizon Merger Order at ~ 18; AT&T-CingulaI' Order at ~ 42; Applicationsfor Consent to the Transfer of
Control ofLicenses from Comcast C07poration and AT&T CO/p., Transferors, to AT&T Comcast C07poration,
Transferee, MB Docket No. 02-70, Memorandum Opinion and Order, 17 FCC Rcd 23246, ~28 (2002).
9 See List of 100 Largest MSAs, (available at: http://www.fcc.gov/cgblNumberPortability/msas.html) (viewed July
25, 2006) ("FCC MSA List").

10 There is simply no doubt that PRTC is the dominant carrier in Puerto Rico, there is an uninterrupted string of
fact-based [mdings supporting this conclusion. According to the FCC, 80% of zip codes in Puerto Rico have no
competitive local exchange caniers. FCC Local Competition Report, Table 16 (reI. July 2005) (data as of December
2004) ("2004 Local Competition Report"). PRTC is the provider oflocal service for over 90% wireline service
customers in Puelio Rico. Id. at Table 11. PRTC has attempted to reverse findings that it is the dominant carrier in
Puelio Rico several times over the years. These efforts have all been uniformly and soundly rejected. They were
rejected by the Board in September 2000, and rejected again on reconsideration in December 2000. Solicitud de
Comentarios en Torno a Dominio de Mercado en la Prestacion de Servicios de Telecomunicaciones, Case No. JRT
2000-CCG-0003, Resolution and Order on Reconsideration, 8 (Dec. 22, 2000); Solicitud de Comentarios en Torno a
Dominio de Mercado en la Prestacion de Servicios de Telecomunicaciones, Case No. JRT-2000-CCG-0003,
Resolution and Order, 9 (Sept. 6,2000), (collectively "Market Power Orders"). In those instances, PRTC's claimed
that there was robust competition in Puerto Rico. Then again, in December 2003, the Board expressly ruled that the
development of competition in Puerto Rico clearly lagged behind the mainland. Waiver Petition ofthe
Telecommunications Regulat07Y Board ofPuerto Rico for Ente7prise Switching Impairments in Defined Puerto Rico
Markets, CC Doc. Nos. 01-338, 96-98,98-147, pp. 3-5 (filed December 30,2003) ("Waiver Petition"). More
recently, in October of 2004, the Board mged the FCC to retain rules predicated on promoting greater competition in
the local wireline market in Puerto Rico. In the Matter ofUnbundled Access to Network Elements, Review ofthe
Section 251 Unbundling Obligations ofLocal Exchange Carriers, WC Doc. No. 04-313, CC Doc. No. 01-338,
Reply ConUl1ents of the Telecommunications Regulatory Board of Puerto Rico, p. 5 (dated October 19, 2004). This
fact gives rise to special concerns regarding PRTC's ability to impede competition through impairing competitor
access to bottleneck facilities.
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Attachment A. The public interest standard pennits the Commission to address important

concems in unique markets such as Puerto Rico where narrow antitrust issues are not as

predominant and other pressing concems indicate that the transaction will have a serious and

lasting negative impact on the affected market.

A. The Applicants Have Not Established any Potential Substantive Benefits
from the Proposed Transaction.

In its Application, as well as in its Opposition, America M6vil claims the primary

benefits that will flow fl.-om the proposed transaction are 1) that America M6vil's has operational

experience with low income and nITal facilities and products; 2) that Telmex offers economies of

scale and scope above that offered by PRTC by itself; and 3) that it will bring certain advanced

services to the Puelio Rico market more quicldy than if the transaction did not occur. 11 America

M6vil complains that WorldNet does not acknowledge the importance ofthese benefits.

Opposition at 4. WorldNet cannot agree with Amelica M6vil because the purported benefits that

it offers are totally illusory.

Instead, WorldNet's conclusion is supported by the Board, which indicated that in its

considered judgment America M6vil's stated public interest benefits are hollow platitudes,

devoid of any identifiable substance or meaning. Board Petition at 10. In its Opposition,

America M6vil has added nothing to its prior empty statements and implicitly accepts that there

is little benefit to show from the transaction. Instead, in a somewhat convoluted argument,

Amelica M6vil argues it does not have to demonstrate significant benefits because there are no

11 In re Applications ofVerizon Communications Inc., TransferOl~ and America M6vil, SA. DE C. v., Transferee for
Consent to the Transfer ofControl ofEntities Holding Commission Licenses and Anthorizations Pursuant to
Sections 214 and 3IO(d) ofthe Communications Act, Public Interest Statement, (May 9,2006) ("Application");
America M6vil's and Verizon's Opposition to Petitions to Deny, 3-4 (July 24,2006).
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public interest hanns and that, therefore, even the insignificant benefits shown here are sufficient

under the FCC's balance of interests. See Opposition at 5-6.

Because of the importance ofthis transaction to the continued development of

competition in Puerto Rico, and the potential damage to competition that will flow from it, the

Commission must err on the side of protecting consumers and competition in Puerto Rico and

not "engage in experimentation in Puerto Rico" as it has done repeatedly in the past by adopting

an approach to the market relying on PRTC's good intentions. See Motion to Address Public

Interest Concems of President and President Pro Temp of the Senate at ~~8-9, 12. Doing

otherwise will, in the best case, ensure that the very slow, sideways-pace of competitive

advancement in Puerto Rico will continue, and in the worst case will mark the high-water mark

for competition in Puerto Rico, with all else afterward being competitive decline.

There can be little doubt that the abysmal state of wireline telecommumcations

penetration in Puerto Rico is not helping the slide of the Puerto Rican economy overall, which is

the worst condition anywhere in the entire United States. According to an article two months

ago in the Economist magazine

Puerto Rico's al11lUal income per person was arOlmd $12,000 in
2004, less than half that of Mississippi, the poorest state. More
than 48% ofthe island's people live below the federally defined
poverty line. That poverty rate is nearly four times the national
average, and more than twice as high as in poor states such as
Kentucky, Louisiana, Mississippi and West Virginia. 12

The FCC simply cannot continue to bury its head in the sand and ignore these conditions.

12 Trouble on Welfare Island; Puerto Rico, The Economist, May 27,2006.
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B. The Potential Harms from the Proposed Transaction far Outweigh the
Potential Benefits.

There are a number of significant hanns to competition and the competitive marketplace

that will flow from this transaction absent Commission action. First and foremost, there is the

real likelihood that America M6vil will withdraw reSOlU"ces from PRTC's wireline wholesale

operations which provide services to competitive carriers. According to the July 27 2006 issue

of "Caribbean Business," a fonner senior vice president ofPRTC stated, "[t]hese people have no

local ties and will have no problem downsizing or centralizing nmctions outside ofPue1io

Rico ... They'll pay a premium for PRT and they'll do everything in their power and within the

law to reduce operating costs and increase revenue.... ,,13

Furthennore, America M6vil is predominantly a wireless canier and has no wireline

assets in the United States. As such, it has no operational experience or demonstrated track-

record with the market-opening provisions of the COlmnunications Act. A substantial number of

its customers are prepaid wireless subscribers and its strategy is to capitalize on its position as a

leader in wireless industlY in Latin Amelica. 14 Although in its Public Interest Statement and

Opposition Amelica M6vil extensively discusses its wireless plans, nowhere does it discuss any

plans for PRTC's wireline operations. 15 The FCC must anticipate that America M6vil will be

good to its word and focus on its wireless services rather than expend reSOlU"ces on its less-

favored wireline plant.

It can be anticipated that Amelica M6vil will have even less incentive in the nlture to

invest in maintaining and improving its wholesale services and operations. Indeed, America

13 Francis Ryan and Pedro Javier, Opposition Won't Derail America Movil's Intentions for P.R., Caribbean Business,
July 27, 2006, at 17.
14 America Movil2005 Forrn 20-F at 15-16.
15 See e.g. Application, Public Interest Statement at 3-5.
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M6vil has admitted that it faces growing competition which will lead to increased marketing

expenses and potentially to reduced revenues and profitability. 16 And this is in the face of

declining wireline penetration in Puerto Rico, which stands just above 60 percent as of

December 2005, and shrinking capital expenditures for its wireline services. I? Even investors

have taken notice and have expressed concerns that the financial impact of the proposed

transaction in Puerto Rico will compel America M6vil to fmmel any excess cash out of Puerto

Rico rather than reinvesting it there. IS

Finally, Amelica M6vil's reliance on facilities-based competition spuned by 1mbll1ldling

to create an incentive for PRTC to invest is not credible. Opposition at 14. PRTC is not

complying with its 1mbundling obligations now. In fact, PRTC has claimed to WorldNet that its

does not presently have the capability to make UNE loops available in a consistent and reliable

maImer. hl other words, PRTC cmmot fulfill this obligation that has been in place since 1996.

Consequently, the more likely outcome is that all America M6vil-controlled PRTC will slow-roll

its ah-eady inadequate 1mblll1dling efforts to avoid aIld deter the competitive pressures that would

actually spur investment.

The Commission must also take careful consideration of the fact that PRTC has a long

record of failing to comply with the market opening provisions ofthe 1996 Act. TIns, coupled

with America M6vil's own checkered record with regard to abusing its market power indicates

that America M6vil will not take the actions necessary to conect PRTC's non-compliaI1Ce with

the Act. Rather, it is much more likely that it will withdraw resources from PRTC's wholesale

16 America Movil2005 Form 20-F at 6.
17 In the Matter ofFederal-State Joint Board on Universal Service, High-Cost Universal Service Support, CC Doc.
No. 96-45, WC Doc. No. 05-337, Comments of Puerto Rico Telephone Company, 27-28 (March 27,2006).
18 Nymia C. Almeida, Julia Turner, Moody's Confirms America Movil's A3 SR, Unsecured Global Currency Rating
and Aaa.mx National Scale Rating, Outlook is Stable, Moody's Investors Service, July 6,2006 (available at
www.moodys.com/cust/research) (visited July 10, 2006).
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services departments and look the other way as PRTC continues to avoid its market-opening

obligations. See Opposition at 18. Even the President and President Pro Temp ofthe Puelio

Rico Senate have said that they are concemed that America M6vil will abuse its market power.

See Motion to Address Public Interest Concems ofPresident and President Pro Temp of the

Senate at ~~8-9, 12.

C. The Proposed Transaction has the Potential to do Irreversible Harm to the
Fragile Competition that is Only now Beginning to Take Root in Puerto Rico

Nor can the Commission can "take comfort" in the fact that there is extensive competition

in Puelio Rico as America M6vil contends. Opposition at 10. The facts regarding exactly the

opposite conclusion are overwhelming and reflect an lmacceptably poor state of competition in

the Puerto Rico wireline market. Simply put, America M6vil is painting a picture that does not

exist in reality. There is no extensive competition in wireline market as PRTC suggests, nor is

competition "large and rapidly growing". Opposition at 10, 18. PRTC does not even attempt to

address the fact that few companies are even attempting to engage in facilities-based competition

in Puelio Rico when ten times as many competitors are present in similarly sized markets in the

mainland. As the Commission's own data show, the level of competition in Puerto Rico is far

behind the rest of the COlffitry. For example, according to the Commission's 2005 Local

Competition Report, there are only two competitive carriers that report having access lines in

Puerto RicO. 19 Meanwhile, there were 21 repOliing competitive carriers in Utah,20 a nITal state

that has a population size similar to Puelio RicO,zl Nebraska, another rural state with a

somewhat smaller population than Puerto Ric022 that has no markets in the top 50 MSAs,23 had

19 FCC Wireline Competition Bureau, Industry Analysis and Technology Division, Local Telephone Competition:
Status as ofJune 30,2005, Table 13 (April 2006) ("2005 Local Competition Report").
20 [d.

21 The San Juan area had a total population of 2,450,292 as ofApril 1, 2000. Census 2000 PHC-T-3. The
population of Utah in the year 2000 was 2,233,169. Census 2000 Summary File 1 (SF1), Table 1.
22 The population ofNebraska in the year 2000 was 1,711,263. Census 2000 Summary File 1 (SF1), Table 1.
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22 competitive carriers reporting.24 And New Hampshire, which has a population substantially

smaller than Puerto Rico and has no markets in the top 100 MSAs,25 had 23 reporting

competitive carriers.26

It is bad enough that Puerto Rico currently lags so far behind the rest of the country in

tenns of competition. Even more troubling, however, is the fact that given the rate of the

development of competition in Puerto Rico, it will take decades or longer for the Islands to catch

up to the rest of the cOlUltry lUlder present conditions. A blief comparison of the change in the

numbers of reporting competitors in Puerto Rico with those in Utah, Nebraska and New

Hampshire illustrates tIns point. hl 1999, Utah had only 2 competitive carriers and Puelio Rico

had none.27 Five years later, there were 21 competitive carriers in Utah and two (2) in Puerto

RicO.28 The situation is similar in Nebraska were there was one (1) reporting competitor in 1999;

and in New Hampslnre were there were two (2).29 Five years later, there were 22 competitors in

Nebraska and 23 in New Hampslnre.3o Even Idaho, which was in the same approximate

competitive position as Puelio Rico in 2000 with no competitive carriers,31 had eighteen (18) in

2005.32 Puerto Rico had two.

What is more, the competition that does exist in the Puerto Rico wireline market is fragile

and subject to reversal if conditions do not improve. Specifically, if competitors cannot get

reliable batch hot cuts, loop access, OSS, billing accuracy and the other access and

23 See FCC MSA List, supra n. 9.
24 2005 Local Competition Report at Table 13.
25 The population ofNew Hampsooe in the year 2000 was 1,235,786. Census 2000 Summary File 1 (SF1), Table 1.
26 2005 Local Competition Report, Table 13.
27 FCC Common Carrier Bureau, Industry Analysis Division, Local Telephone Competition at the New Millennium,
Table 1, (August 2000) ("2000 Local Competition Report").
28 2005 Local Competition Report at Table 13.
29 2000 Local Competition Report at Table 1.
30 2005 Local Competition Report at Table 13.
31 2000 Local Competition Report at Table 1.
32 2005 Local Competition Report at Table 13.
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interconnection pennitted tmder Section 251 of the 1996 Act, then competition on the Islands

can easily be reversed. This is a critical concern arising out of the present Application given

America M6vil's lack of focus on the wireline market in Puerto Rico, its lack of experience in

complying with the market opening requirements ofthe 1996 Act, its prior history of abusing its

market power in other countries, as well as from PRTC's past history of failure to implement the

requirement of the 1996 Act, and the fact that PRTC is not currently meeting its obligations in

these areas.

America M6vil does not attempt to dispute the substance ofWorldNet's assertions

regarding the persistent operational problems that competitors face in Puerto Rico. Instead, it

claims that the fact that WorldNet and Centemlial are deploying facilities in the market, despite

the operational problems identified, somehow rebuts these claims. Opposition at p. 18. Its

argument would seem to be based on the proposition that what doesn't kill you makes you

stronger. The fact that WorldNet has overcome many substantial obstacles through expensive

and burdensome litigation in order to become viable cannot fairly be interpreted to mean that it is

appropriate to leave the obstacles in place -- WorldNet should not have to litigate to obtain what

competitors now take for granted in other markets.

As WorldNet set forth in detail in its Petition to Deny, there can be little debate that

competitors face persistent, significant operational impediments when attempting to obtain

access to basic intercOlmection and wholesale services in Puerto Rico. WorldNet Petition to

Deny at 14-20. These include problems with UNE ordering and provisioning, service

migrations, ass access, intercOlmection traffic routing, and wholesale billing, to name but a few.

Id. In addition to the evidence of these problems included with WorldNet's Petition to Deny,
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there is substantial record evidence in other proceedings of these persistent problems.33 Samples

of this record evidence are included as Attachment 2 hereto.

However, it is not just competitors such as WorldNet that raise these concerns. In its

Petition to Deny, the Board has said that "the Commission cannot fmd this application to be in

the public interest, and carmot grant it. Remediation is required." Board Petition at 12. This is

entirely consistent with the Board's prior findings that the telecommmrication market in Puerto

Rico is "more embryonic than cOlTesponding markets on the mainland,,34 and competitors

attempting to gain access to the critical incumbent local exchange camer ("ILEC") facilities

necessary for the provision of ubiquitous facilities-based telecommunications services must

contend with an incmnbent with a "consistent track record ofbeing lmprepared, mllnterested, and

incapable ofproviding wholesale services as and when required or promised. ,,35 The

Commission should give substantial weight and deference to the Board's recommendations in

regard to this issue.

D. The FCC Must Reverse its Past Approach to the Puerto Rico Market

PRTC proposes that the Commission should act in accordance with its prior practice of

relying on PRTC's volmltary commitments to comply with the law and "make things better" in

Puelio Rico, and therefore not address the potential harms to competition posed by this

transaction. Opposition at 21, 22.36 The fact that the Commission has declined in the past to

33 WorldNet Petition at 15-16. Waiver Petition at 22.
34 Waiver Petition at 5.
35 Id. at 23.
36 Board's waiver petition was not denied because the FCC fOlmd that there was robust competition in Puerto Rico.
In the Matter ofUnbundled Network Elements Review ofthe Section 251 Unbundling Obligations ofIncumbent
Local Exchange Carriers, WC Doc. No. 04-313; Order on Remand, 20 FCC Red 2533, n. 610 (reI. Feb. 4, 2005)
(" Triennial Review Remand Order") (denying Board's Waiver Petition for failing to consider potential revenues
competitors might earn that nright counterbalance operational impairments). Indeed, the PRTC has not even
attempted to claim that there is a single central office in Puerto Rico where the FCC's current unbundling
requirements do not apply due to the presence of competition sufficient to trigger the presumption of "no
impairment" under the FCC's rules.
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impose conditions similar to those advocated by WorldNet and others does not compel the FCC

to blindly adhere to its prior course in this proceeding. See Motor Vehicle Manufacturers Ass'n

v. State Fam Mutual Automobile Ins. Co. 463 U.S. 29, 42 (1983). Rather, administrative

agencies are permitted to adapt their rules and policies to reflect changing circumstances. Id.

With regard to requiring market-opening measures in Puelio Rico, WorldNet believes

that the previous failure to impose conditions damaged competition in Puerto Rico and should

not be repeated. The COlmnission based its prior decisions on the assmnption that no additional

protections were neceSSalY to promote competition in Puerto Rico because the rules in place

were adequate to ensure that market conditions would improve.37 ill the GTEIPRTC Merger

Order the COlmnission stated that no commenters had "shown ally special risk of harms in the

market for local telecOlmumucations services in Puerto Rico ....,,38

However, now there clearly is a special risk ofhanns from the present transaction. The

passage of time has shown that the Puerto Rico mal"ket is increasingly falling behind the

mainland?9 hldeed, the record evidence in tIus case demonstrates that the development of

competition in Puelio Rico, as measured by the mnnber of competitors found in markets of

similar size, is less thall one tenth what it should be.4o The record also demonstrates that the

COlmnission Call not rely on America M6vil's protestations that specific market protections are

(and have been) mmecessary to promote the growth of competition in Puerto Rico. illstead, the

37 Application ofPuerto Rico Telephone Authority, Transferor, and GTE Holdings (Puerto Rico) LLC, Transferor,
for Consent to Transfer Control ofLicenses and Authorizations Held by Puerto Rico Telephone Company and
Celulares Telefoinica, Inc., Memorandum Opinion and Order, 14 FCC Rcd 3122, ~~ 28,30 (1999) ("GTE/PRTC
Merger Order"); see Application ofGTE Corp. and Bell Atlantic CO/po for Consent to Transfer Control ofDomestic
and International Sections 214 and 310 Authorizations andfor a Submarine Cable Landing License, Memorandum
Opinion and Order, 15 FCC Red 14032, Appendix D (2000) ("Bell Atlantic/GTE Merger Order") (omitting PRTC
from list of GTE subsidiaries to which conditions applied).
38 GTE/PRTC Merger Order at ~30.
39 See Discussion supra pp. 10-II.
40 Indeed, it is interesting to note that only one (1) of the commenters cited as raising concerns about PRTC's
network interconnection, TLD, is still in the market. See GTE/PRTC Merger Order at n. 66. All of the others,
APCT, KMC, and MCl-WorldCom are now absent from the wireline market in Puerto Rico and TLD is still not a
facilities based local carrier.
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Commission should recognize that previous "unconditioned" transactions have led to an

incumbent provider that has become all but immune from federal regulatory oversight over its

compliance with the market-opening provisions of the 1996 Act.

The Commission's prior hands-offpolicies have now been demonstrably shown to be

inadequate to protect competition in Puerto Rico. Continuing the plior approach, given the

added weight of evidence that has accumulated over time, would result in the competitive market

in Puelio Rico falling even further behind. Accordingly, based upon this accumulation of facts,

the Commission must now act to reverse this trend and impose meaningful market protections in

PUeIio Rico.

IV. THE COMMISSION MUST APPLY CONDITIONS TO THE TRANSACTION TO
MITIGATE THE POTENTIAL HARMS TO COMPETITION

The usually fractious competitive community in Puerto Rico, as well as the Board, which

is the expert agency with the best direct lmowledge afthe competitive circumstances in Puerto

Rico, have all concluded that this transaction places the nascent competition that exists in Puelio

Rico at lisle. Even the President and President Pro Temp ofthe Puelio Rico Senate stated in a

filing that they have "no confidence in America M6vil's promises" and urged that the

Commission not "engage in expelimentation in Puerto Rico" and instead take concrete steps to

ensure that Amelica M6vil improves its infrastruchrre and services. See Motion to Address

Public hlterest Concems ofPresident and President Pro Temp of the Senate at ~~8-9, 12.

In its filing the Board submitted a Proposed Regulations for Quality of Service

Measurement and RepOliing ("Board Performance Standard Proposal") (Board Petition at

Attachment B) that sets for in detail service quality measures, penalties, and repOliing

requirements that the Board believed where necessary to adequately protect the Puerto Rico
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market. WorldNet also submitted a performance measure proposal that was similar in its aims to

that proposed by the Board.

WorldNet commends the Board for taking this meaningful first step towards the creation

ofmeaningful, self-executing performance standards for application in Puerto Rico. WorldNet

believes that the Board's proposal is a good step toward the development of a meaningful

perfonnance measure regime and accordingly conditionally embraces it, subject to revisions

designed to specifically address wholesale service ordering and billing process problems that

WorldNet has encountered in its dealings with PRTC. WorldNet believes that protections to

halIDonize and supplement those proposed by the Board are necessary to fully address the

specific circlUnstances as they exist on the ground in Puerto Rico.

Accordingly, in Attachment A attached hereto, WorldNet proposes a number of revisions

to the Board's proposal. These proposals al"e based upon the perfOnnallCe standards that

WorldNet presented in its Petition to Deny. WorldNet's proposals have been reformatted to fit

sealnlessly into the Board's proposal -- which is a standardized list of ILEC perfOlIDallCe metrics.

Although releVallt alld valuable, the Board Stalldards al"e not tailored to PRTC, which by most

measures is not a standard ILEe. To this end, WorldNet believes that it is both necessary and

appropriate to supplement the Board Stalldards by adding perfonnance metrics that are tailored

specifically to PRTe.

hl Schedule 2 to Appendix A, WorldNet has identified additional perfonnance standards

that it believes should be adopted along with the Board Stalldards ("Supplemental Standards").

Each of the Supplemental Standards is specifically tailored to PRTC. fudeed, ahnost all of the

Supplemental Standards are standards that the Board has already fOlUld, in the context of

intercOlmection arbitration proceedings, are necessary mal"ket-opening metrics that should be
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applied specifically to PRTC. The only exceptions are the last five of the Supplemental

Standards (i.e., WL-66 to WL-70), all ofwhich establish metrics for PRTC provision of hot cuts.

The demand for hot cuts is a very recent development in Puerto Rico, and the processes and

procedures for tlus activity have not yet come before the Board. Nevertheless, as the

Commission is aware, hot cuts are a critical gateway service to opelung local markets to

facilities-based competition. WorldNet, therefore, has added to the list of already-approved

Board standards proposed meuics for tills one clitical service that are fair, reasonable, and

imminently attainable by PRTC.41

The addition of the Supplemental Standards is important and necessary for several

reasons. Although PRTC is already bOlU1d by contract to follow most of the Supplemental

Standards, they should neveliheless be added to the Board Standards so that they are generally

applicable and their benefit available to all Puerto Rico competitors without undue complication,

baggage, or constraint. ill addition, even with many of the Supplemental Standards included in

existing contracts, these standards have, as a practical matter, been all but unenforceable against

PRTC. hl particular, PRTC has locked the primary enforcement remedy included in those

contracts (i.e., liquidated damages) in litigation for ahnost two years. And, to the extent that

actual damages can be measured effectively, competitors like WorldNet are left to the uncertain

jurisdiction of the Board to award such damages or the often cost- and time-proillbitive

jurisdiction of the courts. Against tills backdrop, it is no wonder that PRTC has flaunted and

ignored many of these standards as now imposed solely as contract obligations.

41 A fuller explanation ofWorldNet's proposed revisions to the Board's Board Performance Standard Proposal is set
forth in Attachment 1 of this Reply.
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In sum, in the event that the proposed acquisition ofPRTC is not denied, the FCC should

combine and adopt the Board Standards (as clarified) and the Supplemental Standards to ensure

that competition will not be impeded.

VI. CONCLUSION

For the reasons stated herein, the Commission must now put an end to a decade of

neglect of the Puerto Rico market and act to avert the potentially significant and lasting damage

to competition that otherwise will likely flow from tlris transaction. WorldNet urges the

COlmnission to deny the present Application. In the alternative, the public interest requires that

the COlmnission adopt the conditions and safeguards requested by WorldNet. The Commission

must seize tIris opportunity to head off further damage to the competitive climate in Puerto Rico.

Respectfully submitted,

. Russell Flisby, Jr.
A. Emico C. Soriano
James N. Moskowitz
Richard L. Davis
Fleischman and Walsh
Waslrington, D.C. 20006
(202) 939-7900

Dated: July 31,2006
189085.1
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ATTACHMENT 1

PROPOSED PERFORMANCE METRICS AND
SELF-EXECUTING ENFORCEMENT MECHANISMS



APPENDIX A

PERFORMANCE STANDARDS

In its petition to deny the acquisition at issue in this proceeding, the Telecommunications

Regulatory Board of Puerto Rico ("Board") proposed a series of performance standards to be

applied to PRTC ("Board Standards") in the event the acquisition is not denied. WorldNet

supports the Board Standards, subject to a few proposed clarifications. These proposed

clarifications are identified in Schedule 1 to this Appendix A.

In addition, WorldNet proposes that the Board Standards should be supplemented with a

number of additional wholesale service standards. The Board Standards are a standardized list of

ILEC performance metrics. Although relevant and valuable, the Board Standards are not tailored

to PRTC - by most measures a non-standard ILEC. To this end, WorldNet believes that it is

both necessary and appropriate to supplement the Board Standards by adding performance

metrics that are tailored specifically to PRTC.

In Schedule 2 to this Appendix A, WorldNet has identified additional performance

standards that should be adopted along with the Board Standards ("Supplemental Standards").

Each of the Supplemental Standards is specifically tailored to PRTC. Indeed, almost all of the

Supplemental Standards, are standards that the Board has already found, in the context of

interconnection arbitration proceedings, are necessary market-opening metrics that should be

applied specifically to PRTC. The only exceptions are the last five of the Supplemental

Standards (Le., WL-66 to WL-70), all of which establish metrics for PRTC provision of hot cuts.

The demand for hot cuts is a very recent development in Puerto Rico, and the processes and

procedures for this activity have not yet come before the Board. Nevertheless, as the FCC

knows, hot cuts are a critical gateway service to opening local markets to facilities-based
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competition. WorldNet, therefore, has added to the list of already-approved Board standards

proposed metrics for this one critical service that are fair, reasonable, and imminently attainable

byPRTC.

The addition of the Supplemental Standards is important and necessary for several

reasons. Although PRTC is already bound by contract to follow most of the Supplemental

Standards, they should nevertheless be added to the Board Standards so that they are generally

applicable and their benefit available to all Puerto Rico competitors without undue complication,

baggage, or constraint. In addition, even with many of the Supplemental Standards included in

existing contracts, these standards have, as a practical matter, been all but unenforceable against

PRTC. In particular, PRTC has locked the primary enforcement remedy included in those

contracts (Le., liquidated damages) in litigation for almost two years. And, to the extent that

actual damages can be measured effectively, competitors like WorldNet are left to the uncertain

jurisdiction of the Board to award such damages or the often cost- and time-prohibitive

jurisdiction of the courts. Against this backdrop, it is no wonder that PRTC has flaunted and

ignored many of these standards as now imposed solely as contract obligations.

In sum, in the event that the proposed acquisition of PRTC is not denied, the FCC should

combine and adopt the Board Standards (as clarified) and the Supplemental Standards to ensure

that competition will not be impeded.
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Schedule 1

Proposed Clarifications to the Board Standards

1. Definition of Wholesale Telecommunications Service. Unless specifically stated
otherwise, all Wholesale Telecommunications Service Standards of Service should, at a
minimum, apply to all wholesale services made available in accordance with Section
251(c) of the federal Telecommunications Act of 1996. Although the Board Standards
broadly define "Wholesale Telecommunications Service" (see Section 4.3), the definition
is a bit confusingl and does not offer the certainty or clarity that a simple reference to
Section 251(c) offers.

2. Applicability of Penalties. All Wholesale Telecommunications Service Standards of
Service should have a penalty attached for non-compliance. As proposed, the Board
Standards inexplicably do not attach any penalty for non-compliance to 11 of the 24
standards.2 Because the Board Standards, by their own terms, do not create any civil
liability, the absence of any penalty for a standard effectively leaves the standard
unenforceable - a condition that has historically resulted in PRTC non-compliance.

3. Assessment of Penalties. Penalties should be assessed for each failure of PRTC to
comply with the associated standard as approved by the Board with regard to the
Supplemental Standards, not once per PRTC "reporting unit" as now proposed in the
Board Standards. As currently proposed, the monthly price tag for PRTC to completely
ignore any given Board Standard could be as little $500 - a relatively insignificant price
for PRTC to pay in exchange for avoiding compliance. The role of penalties is to provide
compliance incentive, and assessment of the proposed penalty by "reporting unit" will in
many cases fall short of this goal.

4. Penalty Phase-In. 100% penalties should apply as and when the associated Wholesale
Telecommunications Service Standards of Service first become effective and there should
be no phase-in of the Supplemental Standards. As currently proposed, the Board
Standards defer applicability of Wholesale Telecommunications Service Standards of
Service for a year and further phase-in the applicability of penalties, with no penalties in
the first year, 50% penalties in the second year, and full penalties in the third year. If
Wholesale Telecommunications Service Standards of Service are deferred for a year,
PRTC will have ample time and opportunity to prepare itself for compliance with those
standards, and no phase-in of penalties is reasonably warranted. Similarly, no deferral or
phase-in is warranted for the Supplemental Standards because they are standards that
PRTC has been obligated to comply with for almost two years already.

For example, the Board Standards include resold services, UNE services, and collocation services in the
definition of Wholesale Telecommunications Services, but later in the same paragraph state that "[n]o UNE service .
. . Resold service or Collocation service vertical services and no information service or contract services are
included in quality of service performance measurement." See, Board Standards, Section 4.3.

The Board Standards do not propose any penalty for breach of the following standards: WL-Ol to WL-05,
WL-08, WL-ll, WL-12, WL-19, WL-20, and WL-24.
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5. Existing and Future Contract Standards. The Board Standards should be clarified to state
that the Board Standards do not supersede existing contract terms imposing performance
standards and/or liquidated damages nor the right of carriers to obtain better and/or
different performance standards and liquidated damages in future contracts.3

6. Exclusion of DSL. Digital Subscriber Line ("DSL") service should not be excluded from
the applicability of the Board Standards. Section 3.2 excludes DSL from the reach of the
Board Standards without any explanation. In approving the standards now reflected in
the Supplemental Standards, the Board made no exclusion of DSL, and there is no
identifiable justification why this service should be singled out and left without any
metric to ensure prompt and fair PRTC provisioning performance.

In submitting the Supplemental Standards, WorldNet is not representing that such standards will always be
appropriate or reasonable under the circumstances, and to that end, WorldNet expressly reserves the right to seek
different and/or better standards and remedies in future proceedings before the Board or otherwise to reflect the
particular circumstances, issues, and PRTC capabilities that exist at such time.
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Schedule 2

Introduction

As explained above, WorldNet proposes to add the following list of Supplemental

Standards to the Board Standards. The Supplemental Standards are not changes to the Board

Standards. Rather, they are additional Board-approved metrics that WorldNet is proposing to

add to the list of Board Standards.

In sum, the Supplemental Standards address PRTC-specific operational issues and

problems not otherwise covered by the generic Telcordia-crafted standards proposed by the

Board (e.g., dispute resolution, collocation, hot cuts, etc.). For clarity and convenience,

WorldNet has formatted the Supplemental Standards to match the format of the Board Standards.

WorldNet has also used the same numbering convention. To that end, the Supplemental

Standards begin with standard number WL-25 (i.e., picking up where the numbering of the

Board Standards leave off - WL-24).

Proposed Supplemental Standards
Wholesale-Local Measurement Standards and Business Rules

Report WL-25
Report WL-26
Report WL-2T
Report WL-28
Report WL-29
Report WL-30
Report WL-31
Report WL-32
Report WL-33
Report WL-34
Report WL-35
Report WL-36
Report WL-37
Report WL-38
Report WL-39

Wholesale-Local Billing Dispute Response
Wholesale-Local Billing Inquiry Response
Wholesale-Local Electronic ass Access
Wholesale-Local Alternate Access to Electronic ass
Wholesale-Local Order System Access
Wholesale-Local Maintenance & Repair System Access
Wholesale-Local Order Acknowledgement
Wholesale-Local Order Acceptance Sheet
Wholesale-Local Disconnection Notice
Wholesale-Local Account Reconciliation Notice
Wholesale-Local Facilities Unavailable Notice
Wholesale-Local Facilities Unavailable Order Status Notice
Wholesale-Local Service Suspend, Cancel, or Block
Wholesale-Local Emergency Service Suspend, Cancel, or Block
Wholesale-Local Service Restoration
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7
8
9
10
11
12
13
14
15
17
19
20
21
22
23



Report WL-40
Report WL-41
Report WL-42
Report WL-43
Report WL-44
Report WL-45
Report WL-46
Report WL-47
Report WL-48
Report WL-49
Report WL-50
Report WL-51
Report WL-52
Report WL-53
Report WL-54
Report WL-55
Report WL-56
Report WL-57
Report WL-58
Report WL-59
Report WL-60
Report WL-61
Report WL-62
Report WL-63
Report WL-64
Report WL-65
Report WL-66
Report WL-67
Report WL-68
Report WL-69
Report WL-70

Wholesale-Local Service Change Notice
Wholesale-Local OSS Change Notice
Wholesale-Local Process Change Notice
Wholesale-Local Order Migration
Wholesale-Local Pending Order Notice (Migration)
Wholesale-Local Trouble Reports Cleared (Special Services)
Wholesale-Local Resale to UNE & UNE to Resale Transfers
Wholesale-Local Retail to Resale Transfers
Wholesale-Local UNE Loop Provisioning (with Conditioning)
Wholesale-Local UNE NID Provisioning
Wholesale-Local Number Portability Provisioning
Wholesale-Local SS7 Link Provisioning
Wholesale-Local Retail to UNE Transfer
Wholesale-Local UNE Conversion Service Quality
Wholesale-Local Collocation Application Response
Wholesale-Local Collocation Change Application Response
Wholesale-Local Collocation Premises Tour
Wholesale-Local Collocation Space Availability Report
Wholesale-Local Caged & Cageless Collocation Provisioning
Wholesale-Local Virtual Collocation Provisioning
Wholesale-Local Collocation Cabling Modification
Wholesale-Local Collocation Construction Correction
Wholesale-Local Collocation Drawings
Wholesale-Local Collocation Power Cabling Information
Wholesale-Local Collocation Guidelines & Procedures
Wholesale-Local Performance Reporting
Wholesale-Local Hot Cut Preordering Information
Wholesale-Local Hot Cut Process Trial
Wholesale-Local Hot Cut Performance
Wholesale-Local Hot Cut Ordering Discrepancy Notice
Wholesale-Local Hot Cut Trouble Resolution
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34
35
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WL-25 Wholesale Performance Measures

Merric number Name:

WL-25 Wholesale-Local Billing Dispute Response

Definition:

Response to a notice of disputed charges that includes substantive documentation supporting or rejecting the
disputing party's claim (including detailed documentation explaining the investigation (in electronic format, if
available), an itemized detail of the results for each claim, a description of formulas, methodology and source of data
used in those calculations, and an explanation of how such formulas, methodology, or source data resulted in the
conclusion reached.

Exclusions:

None.

Business Rules:

Performance measure timeframe runs upon LEC receipt from disputing party of reasonable documentation and
detail of the basis for the dispute ("Dispute Documentation").

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Dispute response provided beyond measurement
standard interval

Measurement Standard:

By CLEC, Provider Affiliate and Wholesale
Local

100% of responses provided within thirty (30) calendar days of receiving notice of dispute.

Objective Measurement Level:

100% of responses provided within thirty (30) calendar days of receiving notice of dispute.

Penalty:

Penalty shall be a credit of the disputed amount for each individual failure within the subject month to meet the
measurement standard interval.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL·26 Wholesale Performance Measures

Metric number

WL-26 Wholesale-Local Billing Inquiry Response

Definition:

Response to a written billing inquiry providing in writing all clarifications, explanations, and supporting data
reasonably required to respond to the billing inquiry.

Exclusions:

Excludes all weekends and holidays.

Business Rules:

None.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of inquiry responses provided beyond
the measurement standard interval * 100 / number
of inquiries responses due

Measurement Standard:

By CLEC, Provider Affiliate and Wholesale
Local

10 days per inquiry relating to resale local usage and/or USOC meanings
20 days per any other inquiry

Objective Measurement Level:

95% within the applicable measurement standard interval

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval(s). The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact 011 Provider's RegulatOlY Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL·27 Wholesale Performance Measures

Metric number Name:

WL-27

Definition:

Wholesale-Local Electronic OSS Access

Provision of nondiscriminatory, real-time, fully functional, downloadable and uploadable electronic access to OSS
information, including, without limitation, loop make-up information, CNAM, LIDB, and the TBS database.

Exclusions:

None.

Business Rules:

Measurement standard interval includes all necessary usage and/or access training.

Levels ofDisaggregation:

N/A

Calculation:

N/A

Report Structure/Geography Area:

By CLEC, Provider Affiliate and Wholesale Local

Measurement Standard:

100% access within six (6) months of the effective date of FCC acquisition approval.

Objective Measurement Level:

100% access within six (6) months of the effective date of FCC acquisition approval.

Penalty:

Upon the expiration of the six (6) month measurement standard, penalty shall be $500.00 per day until 100% access
is provided.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-28 Wholesale Performance Measures

Metric number

WL-28 Wholesale-Local Alternate Access to Electronic OSS

Definition:

Until nondiscriminatory, real-time electronic access to OSS information is provided, the provision of such
information by email.

Exclusions:

None.

Business Rules:

Requests for OSS information shall be submitted by email to an email address designated by the telecommunication
service provider.
The telecommunications service provider must transmit the requested OSS information by return email.
The clock starts on the Request Date, which is the day the telecommunications service provider receives the
request for OSS information. For orders received after 3:00 PM, the Request Date is the next business day.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
provide the requested OSS information.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of inquiry responses provided beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100/ number of
inquiries responses due

Measurement Standard:

100% of requests complied with within one (1) business day of receiving request.

Objective Measurement Level:

95% of requests complied with within one (1) business day of receiving request.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-29 Wholesale Performance Measures

Metric number

WL-29 Wholesale-Local Order System Access

Definition:

Provision of nondiscriminatory, real-time electronic access to order status information.

Exclusions:

None.

Business Rules:

None.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of times access provided beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100 / number of
times access due

Measurement Standard:

100% of access to order status information made available within one (1) business day of transmittal of order
confirmation.

Objective Measurement Level:

95% of access to order status information made available within one (1) business day of transmittal of order
confirmation.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact 011 Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-30 Wholesale Performance Measures

Metric number Name:

WL-30

Definition:

Wholesale-Local Maintenance & Repair System Access

Provision of nondiscriminatory, real-time electronic access to trouble report entry, maintenance, and repair
information.

Exclusions:

None.

Business Rules:

For trouble reports received after 3:00 PM, the receipt date is the next business day.

Levels ofDisaggregation:

N/A

Calculation: RepOlt Structure/Geography Area:

Number of times access provided beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100 / number of
times access due

Measurement Standard:

100% of access to order status information made available within one (1) business day of receipt of trouble report.

Objective Measurement Level:

95% of access to maintenance and repair information made available within one (1) business day of receipt of
trouble report.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-31 Wholesale Performance Measures

Mehic nwnber Name:

WL-31

Definition:

Wholesale-Local Order Acknowledgement

Acknowledgement by email of receiving wholesale service orders.

Exclusions:

None.

Business Rules:

The clock starts on the Request Date, which is the day the telecommunications service provider receives the
subject order(s). For orders received after 3:00 PM, the Request Date is the next business day.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
provide the acknowledgement.
Email acknowledgements will be titled "Order Acknowledgement" and provided by email in a consistent and
uniform format sent to an email address designated by the party submitting the order(s). Such email will provide the
following information for each order: PON number and customer name. PRTC is required to provide electronic
confirmation of all orders.

Levels of Disaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of order acknowledgements provided By CLEC, Provider Affiliate and Wholesale Local
beyond the measurement standard interval * 100 /
number of order acknowledgements due

Measurement Standard:

100% of acknowledgements provided with within one (1) business day of receiving the subject order(s).

Objective Measurement Level:

95% of acknowledgements provided with within one (1) business day of receiving the subject order(s).

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL·32 Wholesale Performance Measures

Metric number Name:

WL-32

Definition:

Wholesale-Local Order Acceptance Sheet

Facsimile transmittal of order acceptance sheets signed by end user customers.

Exclusions:

None.

Business Rules:

Signed order acceptance sheets must be sent to the facsimile number designated by the ordering party.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of order acceptance sheets provided By CLEC, Provider Affiliate and Wholesale Local
beyond the measurement standard interval * 100 /
number of order acceptance sheets due

Measurement Standard:

100% of order acceptance sheets provided with within three (3) business days of completing the subject order(s).

Objective Measurement Level:

95% of order acceptance sheets provided with within three (3) business days of completing the subject order(s).

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL·33 Wholesale Performance Measures

Metric number

WL-33 Wholesale-Local Disconnection Notice

Definition:

Email notification of end user disconnection orders in order to switch service to another provider.

Exclusions:

None.

Business Rules:

The clock starts on the Request Date, which is the day the telecommunications service provider receives the
subject disconnection order(s). For orders received after 3:00 PM, the Request Date is the next business day.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
provide the disconnection notice.
Notices of disconnection orders will be provided by email titled "Disconnection Notice" and sent to an email
address designated by the receiving party.
Notices of disconnection orders will identify the date and time the telecommunications service provider completed
the disconnection for each disconnection order, whether the transfer was total or partial, a detail of the services
transferred including but not limited to a list of lines, PIC and LPIC, to whom the services were transferred, the
effective date of transfer and cancellation (If applicable) and the name of the coordinator at the telecommunications
service provider responsible for the transaction.
The effective date of the notification for cancellations and transfers will be the effective date that the
telecommunications service provider will cease billing the notified party for the services listed as cancellations and
transfer, and begin billing the new service provider.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of disconnection order notices provided By CLEC, Provider Affiliate and Wholesale Local
beyond the measurement standard interval * 100 /
number of disconnection order notices due

Measurement Standard:

100% of disconnection order notices provided with within two (2) business days of receiving the subject order(s).

Objective Measurement Level:

95% of disconnection order notices provided with within two (2) business days of receiving the subject order(s).

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.
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A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-34 Wholesale Performance Measures

Metric number Name:

WL-34

Definition:

Wholesale-Local Account Reconciliation Notice

Email notification of need for account reconciliation before order provisioning.

Exclusions:

None.

Business Rules:

The clock starts on the Request Date, which is the day the telecommunications service provider receives the
subject wholesale service order(s). For orders received after 3:00 PM, the Request Date is the next business day.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
provide the account reconciliation notice.
Notices of account reconciliation will be provided by email to an email address designated by the receiving party.
Notices of account reconciliation will (at a minimum) provide the following information for each order: PON
number, customer name, order date, a preliminary reason for reconciliation, estimated completion date, assigned
telecommunications service provider coordinator, and a description of any and all modifications made by the
telecommunications service provider to complete the account reconciliation.

Levels of Disaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of account reconciliation notices By CLEC, Provider Affiliate and Wholesale Local
provided beyond the measurement standard
interval * 100 / number of account reconciliation
notices due

Measurement Standard:

100% of account reconciliation notices provided with within three (3) business days of receiving the subject
order(s).

Objective Measurement Level:

95% of account reconciliation notices provided with within three (3) business days of receiving the subject order(s).

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

18



A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-35 Wholesale Performance Measures

Metric number Name:

WL-35

Definition:

Wholesale-Local Facilities Unavailable Notice

Email notification of unavailable facilities.

Exclusions:

None.

Business Rules:

The clock starts on the Request Date, which is the day the telecommunications service provider receives the
subject wholesale service order(s). For orders received after 3:00 PM, the Request Date is the next business day.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
provide the facilities unavailable notice.
Notices of facilities unavailability will be provided by email to an email address designated by the receiving party.
Notices of facilities unavailability will contain the PON number, order number, customer name, order date, and
basis for determination that facility is unavailable.

Levels of Disaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of facilities unavailable notices provided By CLEC, Provider Affiliate and Wholesale Local
beyond the measurement standard interval * 100/
number of facilities unavailable notices due

Measurement Standard:

100% of facilities unavailable notices provided with within three (3) business days of receiving the subject order(s).

Objective Measurement Level:

95% of facilities unavailable notices provided with within three (3) business days of receiving the subject order(s).

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-36 Wholesale Performance Measures

Menic number Name:

WL-36

Definition:

Wholesale-Local Facilities Unavailable Order Status Notice

Response to facilities unavailable status inquiry.

Exclusions:

None.

Business Rules:

Responses to inquiries will be provided by email titled "Facilities Unavailable Update" and sent to an email address
designated by the receiving party.
Responses shall include a detail of the progress of the subject order as well as information concerning efforts
planned to make the facility available and expected availability date.

Levels ofDisaggregation:

N/A

Calculation: RepOlt Structure/Geography Area:

Number of inquiry responses provided beyond
the measurement standard interval * 100 / number
of inquiries responses due

By CLEC, Provider Affiliate and Wholesale
Local

Measurement Standard:

100% of responses within five (5) business days of receiving a request for status.

Objective Measurement Level:

95% within the applicable measurement standard interval

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-37 Wholesale Performance Measures

Metric number

WL-37

Definition:

Wholesale-Local Service Suspend, Cancel, or Block

Completion of orders to suspend, cancel, or block a wholesale service.

Exclusions:

None.

Business Rules:

For suspend, cancel, or block orders received after 3:00 PM, the receipt date is the next business day.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of times suspend, cancel, or block orders By CLEC, Provider Affiliate and Wholesale Local
completed beyond the measurement standard
interval * 100/ number of times suspend, cancel,
or block orders are required to be completed

Measurement Standard:

100% of suspend, cancel, or block orders completed within one (1) business day of receipt of order.

Objective Measurement Level:

95% of suspend, cancel, or block orders completed within one (1) business day of receipt of order.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval and waiver of any charges incurred after Measurement Standard
interval. The penalty for specific individual failures that recur in consecutive months shall be $500 times the
number of consecutive months that such failure has occurred, with such penalty applicable for such consecutive
failure regardless of the telecommunications service provider's satisfaction of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-38 Wholesale Performance Measures

Metric number

WL-38 Wholesale-Local Emergency Service Suspend, Cancel, or Block

Definition:

Completion of emergency orders to suspend, cancel, or block a wholesale service.

Exclusions:

None.

Business Rules:

The completion interval is the elapsed time from the order submission time stamp to the time stamp for the notice
to the customer electronic interface.
A completion notice is sent on each order.
If an order is completed on a Saturday, Sunday or a Holiday, the day the order is completed will be counted

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of times emergency suspend, cancel, or By CLEC, Provider Affiliate and Wholesale Local
block orders completed beyond the measurement
standard interval * 100 / number of times
emergency suspend, cancel, or block orders are
required to be completed

Measurement Standard:

100% of emergency suspend, cancel, or block orders completed within two (2) hours of receipt of order.

Objective Measurement Level:

95% of emergency suspend, cancel, or block orders completed within two (2) hours of receipt of order.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval and waiver of any charges incurred after Measurement Standard
interval. The penalty for specific individual failures that recur in consecutive months shall be $500 times the
number of consecutive months that such failure has occurred, with such penalty applicable for such consecutive
failure regardless of the telecommunications service provider's satisfaction of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.

23



WL-39 Wholesale Performance Measures

Metric number

WL-39

Definition:

Wholesale-Local Service Restoration

Restoration of suspended or blocked wholesale service.

Exclusions:

None.

Business Rules:

The completion interval is the elapsed time from the order submission time stamp to the time stamp for the notice
to the customer electronic interface.
A completion notice is sent on each order.
If an order is completed on a Saturday, Sunday or a Holiday, the day the order is completed will be counted

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of times restoration orders completed By CLEC, Provider Affiliate and Wholesale Local
beyond the measurement standard interval * 100 /
number of times restoration orders are required to
be completed

Measurement Standard:

100% of restorations completed within ten (10) minutes of receipt of order.

Objective Measurement Level:

95% of restorations completed within ten (10) minutes of receipt of order.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-40 Wholesale Performance Measures

Metric number

WL-40

Definition:

Wholesale-Local Service Change Notice

Email notification of changes and additions to service offerings of the telecommunications service provider.

Exclusions:

None.

Business Rules:

Notices of changes and additions to service offerings will be provided by email to an email address designated by
the receiving party.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of service changes and additions notices By CLEC, Provider Affiliate and Wholesale Local
provided beyond the measurement standard
interval * 100/ number of service changes and
additions notices due

Measurement Standard:

100% of service changes and additions notices provided as soon as reasonably possible and, in any event, no later
than the telecommunications service provider notifies the public of such changes and additions or when such
changes and/or additions become available and effective.

Objective Measurement Level:

95% of service changes and additions notices provided as soon as reasonably possible and, in any event, no later
than the telecommunications service provider notifies the public of such changes and additions or when such
changes and/or additions become available and effective.

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-41 Wholesale Performance Measures

Metric number

WL-40

Definition:

Wholesale-Local OSS Change Notice

Email notification of material changes to OSS interfaces of the telecommunications service provider.

Exclusions:

None.

Business Rules:

Notices of changes will be provided by email to an email address designated by the receiving party.

Levels ofDisaggregation:

N/A

Calculation: RepOlt Structure/Geography Area:

Number of change notices provided beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100 / number of
change notices due

Measurement Standard:

100% of change notices provided at least ninety (90) calendar days before the subject changes are implemented.

Objective Measurement Level:

95% of.change notices provided at least ninety (90) calendar days before the subject changes are implemented.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

hnpacton Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.

26



WL-42 Wholesale Performance Measures

Metric number

WL-40

Definition:

Wholesale-Local Process Change Notice

Email notification of changes wholesale service procedures of the telecommunications service provider.

Exclusions:

None.

Business Rules:

Notices of changes will be provided by email to an email address designated by the receiving party.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of change notices provided beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100 / number of
change notices due

Measurement Standard:

100% of change notices provided at least thirty (30) calendar days before the subject changes are implemented.

Objective Measurement Level:

95% of.change notices provided at least thirty (30) calendar days before the subject changes are implemented.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL·43 Wholesale Performance Measures

Metric number Name:

WL-41

Definition:

Wholesale-Local Order Migration

Seamless transfer of pending orders (including orders for disconnection and/or cancellation) and retention of such
orders in the same position in the order queue during the migration of any end user customer or service to resale
service.

Exclusions:

None.

Business Rules:

None.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of times transfer not provided in
accordance with the measurement standard
interval * 100 / number of transfers performed

Measurement Standard:

By CLEC, Provider Affiliate and Wholesale Local

100% of customer migrations in which pending orders are performed seamlessly and retained in the same position in
the order queue during the migration.

Objective Measurement Level:

95% of customer migrations in which pending orders are performed seamlessly and retained in the same position in
the order queue during the migration.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-44 Wholesale Performance Measures

Metric number .

WL-42 Wholesale-Local Pending Order Notice (Migration)

Definition:

Email notification of pending orders on migrated service accounts.

Exclusions:

None.

Business Rules:

Notices of pending orders will be titled "Pending Orders Transferred in Migration" and provided by email to an
email address designated by the receiving party.
Notices of pending orders will include order numbers, description of service pending, status of service, and
estimated date of installation (as originally provided to the telecommunications service provider's end user
customer).

Levels ofDisaggregation:

N/A

Calculation: RepOlt Structure/Geography Area:

Number of pending order notices provided By CLEC, Provider Affiliate and Wholesale Local
beyond the measurement standard interval * 100/
number of pending order notices due

Measurement Standard:

100% of pending order notices provided on the effective date of the migration.

Objective Measurement Level:

95% of pending order notices provided on the effective date of the migration.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting
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WL-46 Wholesale Performance Measures

Metric number Name:

WL-44

Definition:

Wholesale-Local Resale to UNE & UNE to Resale Transfers

Completion of transfers from local resale service to UNE-based service and UNE-based service to resale service.

Exclusions:

None.

Business Rules:

For transfer orders received after 3:00 PM, the receipt date is the next business day.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of times transfers completed beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100 / number of
times completed transfers due in accordance with
measurement standard interval

Measurement Standard:

100% of transfers completed within two (2) business days of receipt of order.

Objective Measurement Level:

95% of transfers completed within two (2) business days of receipt of order.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact 011 Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-47 Wholesale Performance Measures

Metric number Name:

WL-45

Definition:

Wholesale-Local Retail to Resale Transfers

Completion of transfers from telecommunications service provider local retail service to resale service.

Exclusions:

None.

Business Rules:

For transfer orders received after 3:00 PM, the receipt date is the next business day.

Levels ofDisaggregation:

N/A

Calculation: RepOlt Structure/Geography Area:

Number of times transfers completed beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100 / number of
times completed transfers due in accordance with
measurement standard interval

Measurement Standard:

100% of transfers completed within five (5) business days of receipt of order.

Objective Measurement Level:

95% of transfers completed within five (5) business days of receipt of order.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-48 Wholesale Performance Measures

Metric number Name:

WL-46

Definition:

Wholesale-Local UNE Loop Provisioning (with conditioning)

Provisioning of local UNE loop installation with requested loop conditioning.

Exclusions:

None.

Business Rules:

For orders received after 3:00 PM, the receipt date is the next business day.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of times orders completed beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100 / number of
times provisioning due in accordance with
measurement standard interval

Measurement Standard:

100% of orders completed within fifteen (15) business days of receipt of order.

Objective Measurement Level:

95% of orders completed within fifteen (15) business days of receipt of order.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-49 Wholesale Performance Measures

Metric number Name:

WL-47 Wholesale-Local UNE NID Provisioning

Provisioning of UNE NID installation.

Exclusions:

None.

Business Rules:

For orders received after 3:00 PM, the receipt date is the next business day.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of times orders completed beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100 / number of
times provisioning due in accordance with
measurement standard interval

Measurement Standard:

100% of orders completed within ten (10) business days of receipt of order.

Objective Measurement Level:

95% of orders completed within ten (10) business days of receipt of order.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-50 Wholesale Performance Measures

Metric number Name:

WL-48 Wholesale-Local Number Portability Provisioning

Definition:

Provisioning of number portability.

Exclusions:

None.

Business Rules:

For orders received after 3:00 PM, the receipt date is the next business day.

Levels ofDisaggregation:

N/A

Calculation: RepOlt Structure/Geography Area:

Number of times orders completed beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100 / number of
times provisioning due in accordance with
measurement standard interval

Measurement Standard:

100% of orders completed within one (1) hour of facility transfer.

Objective Measurement Level:

95% of orders completed within one (1) hour of facility transfer.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-51 Wholesale Performance Measures

Menic number . Name:

WL-49

Definition:

Wholesale-Local SS7 Link: Provisioning

Provisioning of SS7 links.

Exclusions:

None.

Business Rules:

For orders received after 3:00 PM, the receipt date is the next business day.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of times orders completed beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100 / number of
times provisioning due in accordance with
measurement standard interval

Measurement Standard:

100% of orders completed within twenty (20) business days of receipt of order.

Objective Measurement Level:

95% of orders completed within twenty (20) business days of receipt of order.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-52 Wholesale Performance Measures

Metric number

WL-50

Definition:

Wholesale-Local Retail to UNE Transfer

Completion of transfers from telecommunications service provider local retail service to UNE-based service.

Exclusions:

None.

Business Rules:

For transfer orders received after 3:00 PM, the receipt date is the next business day.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of times transfers completed beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100 / number of
times completed transfers due in accordance with
measurement standard interval

Measurement Standard:

100% of transfers completed within five (5) business days of receipt of order.

Objective Measurement Level:

95% of transfers completed within five (5) business days of receipt of order.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-53 Wholesale Performance Measures

Metric number Name:

WL-51

Definition:

Wholesale-Local UNE Conversion Service Quality

Conversion from a wholesale service or group of wholesale services to a UNE-based service.

Exclusions:

None.

Business Rules:

None.

Levels ofDisaggregation:

N/A

Calculation:

Number of times transfer not provided in
accordance with the measurement standard
interval * 100 / number of transfers performed

Report Structure/Geography Area:

By CLEC, Provider Affiliate and Wholesale Local

Measurement Standard:

100% of conversions without adversely affecting the service quality perceived by the end user customer.

Objective Measurement Level:

95% of conversions without adversely affecting the service quality perceived by the end user customer.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-54 Wholesale Performance Measures

Metric number Name:

WL-52

Definition:

Wholesale-Local Collocation Application Response

Response to collocation application either accepting application with information concerning collocation availability
or rejecting application with explanation for rejection.

Exclusions:

None.

Business Rules:

The clock starts on the Request Date, which is the day the telecommunications service provider receives the
subject collocation application(s). For applications received after 3:00 PM, the Request Date is the next business
day.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
provide the response.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of application responses provided beyond
the measurement standard interval * 100 / number
of application responses due

By CLEC, Provider Affiliate and Wholesale
Local

Measurement Standard:

100% of responses provided within ten (10) calendar days of receiving a collocation application.

Objective Measurement Level:

95% of responses provided within ten (10) calendar days of receiving a collocation application.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-55 Wholesale Performance Measures

Metric number Name:

WL-53

Definition:

Wholesale-Local Collocation Change Application Response

Response to application requesting collocation changes involving HVAC and power changes to existing collocation
arrangements.

Exclusions:

None.

Business Rules:

The clock starts on the Request Date, which is the day the telecommunications service provider receives the
subject collocation application(s). For applications received after 3:00 PM, the Request Date is the next business
day.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
provide the response.
Response must identify changes required and providing approximate costs and scheduling information.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of application responses provided beyond
the measurement standard interval * 100/ number
of application responses due

Measurement Standard:

By CLEC, Provider Affiliate and Wholesale
Local

100% of responses provided within ten (10) calendar days of receiving a collocation application.

Objective Measurement Level:

95% of responses provided within ten (10) calendar days of receiving a collocation application.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.

40



WL-56 Wholesale Performance Measures

Metric number Name:

WL-54

Definition:

Wholesale-Local Collocation Premises Tour

Provision of tour of telecommunications service provider premises and detailed floor plans or diagrams of such
premises upon denial by the telecommunications service provider of request for collocation on the basis that space is
not available in the premises.

Exclusions:

None.

Business Rules:

The clock starts on the Request Date, which is the day the telecommunications service provider receives the
request(s) for a tour and/or plans. For requests received after 3:00 PM, the Request Date is the next business day.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
provide the tour and/or plans requested.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of request responses provided beyond
the measurement standard interval * 100/ number
of request responses due

By CLEC, Provider Affiliate and Wholesale
Local

Measurement Standard:

100% of responses provided within ten (10) calendar days of receiving a request.

Objective Measurement Level:

95% of responses provided within ten (10) calendar days of receiving a request.

Mer missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-57 Wholesale Performance Measures

Metric number

WL-55

Definition:

Wholesale-Local Collocation Space Availability Report

Provision of report describing in detail the space that is available for collocation in a particular telecommunications
service provider's premises.

Exclusions:

None.

Business Rules:

The clock starts on the Request Date, which is the day the telecommunications service provider receives the
request(s) for a report. For requests received after 3:00 PM, the Request Date is the next business day.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
provide the report requested.
The report must specify the amount of collocation space available at each requested premises, the number of
collocators, any modifications in the use of the space since the last report, and any measures that the
telecommunications service provider is taking to make additional space available for collocation.

Levels of Disaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of request responses provided beyond
the measurement standard interval * 100 / number
of request responses due

By CLEC, Provider Affiliate and Wholesale
Local

Measurement Standard:

100% of responses provided within ten (10) calendar days of receiving a request.

Objective Measurement Level:

95% of responses provided within ten (10) calendar days of receiving a request.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-58 Wholesale Performance Measures

Metric number Name:

WL-56

Definition:

Wholesale-Local Caged & Cageless Collocation Provisioning

Provision of caged and cageless collocation.

Exclusions:

None.

Business Rules:

For collocation applications received after 3:00 PM, the receipt date is the next business day.
Collocation forecasts provided by parties requesting collocation must be provided biannually and contain the
following information: the premise(s) where collocation is sought; the month and year of expected application for
collocation in the identified premise(s); the preferred in-service month; whether virtual or physical collocation is
preferred; the anticipated square footage required for each premises (physical collocation only); and a high-level list
of equipment to be installed (virtual collocation only).

Levels of Disaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of times orders completed beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100 / number of
times provisioning due in accordance with
measurement standard interval

Measurement Standard:

100% of orders completed within ninety (90) calendar days of receipt of collocation application if requesting party
provides confirmation of the telecommunications service provider's acceptance of the associated collocation
application within seven (7) calendar days.
100% of orders completed within ninety (90) calendar days of receipt of collocation application plus one (1)
calendar day for each day beyond seven (7) calendar days that it takes a requesting party to confirm the
telecommunications service providers acceptance of the associated collocation application.
100% of orders completed within one hundred ten (110) calendar days of receipt of collocation application if
requesting party has not provided collocation forecast.

Objective Measurement Level:

95% of orders completed within applicable measurement standard interval.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.
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A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-59 Wholesale Performance Measures

Mebic number

WL-57 Wholesale-Local Virtual Collocation Provisioning

Definition:

Provision of virtual collocation.

Exclusions:

None.

Business Rules:

For collocation applications received after 3:00 PM, the receipt date is the next business day.
Collocation forecasts provided by parties requesting collocation must be provided biannually and contain the
following information: the premise(s) where collocation is sought; the month and year of expected application for
collocation in the identified premise(s); the preferred in-service month; whether virtual or physical collocation is
preferred; the anticipated square footage required for each premises (physical collocation only); and a high-level list
of equipment to be installed (virtual collocation only).

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of times orders completed beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100/ number of
times provisioning due in accordance with
measurement standard interval

Measurement Standard:

100% of orders completed within sixty (60) calendar days of receipt of collocation application if requesting party
provides confirmation of the telecommunications service provider's acceptance of the associated collocation
application within seven (7) calendar days and space and power are available.
100% of orders completed within sixty (60) calendar days of receipt of collocation application plus one (1) calendar
day for each day beyond seven (7) calendar days that it takes a requesting party to confirm the telecommunications
service providers acceptance of the associated collocation application.
100% of orders completed within one hundred ten (110) calendar days of receipt of collocation application if
requesting party has not provided collocation forecast or space and power are not available.

Objective Measurement Level:

95% of orders completed within applicable measurement standard interval.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.
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A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL·60 Wholesale Performance Measures

Metric number

WL-58

Definition:

Wholesale-Local Collocation Cabling Modifications

Completion of changes to established collocation cabling arrangements.

Exclusions:

None.

Business Rules:

The clock starts on the Request Date, which is the day the telecommunications service provider receives the
subject collocation change application(s). For applications received after 3:00 PM, the Request Date is the next
business day.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
complete the requested change.
The requesting party must remit to the telecommunications service provider 50% of the costs involved in any change
prior to the telecommunications service provider beginning implementation of the requested work.

Levels ofDisaggregation:

N/A

,Calculation: Repmt Structure/Geography Area:

Number of changes completed beyond
the measurement standard interval * 100 / number
of change completions due

Measurement Standard:

By CLEC, Provider Affiliate and Wholesale
Local

100% of responses provided within thirty (30) calendar days of receiving a collocation change application.

Objective Measurement Level:

95% of responses provided within thirty (30) calendar days of receiving a collocation change application.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-61 Wholesale Performance Measures

Metlic number

WL-59 Wholesale-Local Collocation Construction Corrections

Definition:

Completion of corrections to collocations noted in collocation acceptance walk-through.

Exclusions:

None.

Business Rules:

The clock starts on the date ofthe acceptance walk-through.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
complete the correction.

Levels ofDisaggregation:

N/A

Calculation: RepOlt Structure/Geography Area:

Number of corrections completed beyond
the measurement standard interval * 100 / number
of correction completions due

By CLEC, Provider Affiliate and Wholesale
Local

Measurement Standard:

100% of corrections provided within ten (10) calendar days of the walk-through.

Objective Measurement Level:

95% of corrections provided within ten (10) calendar days of the walk-through.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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Metric number

WL-60

Definition:

WL-62 Wholesale Performance Measures

Name:

Wholesale-Local Collocation Drawings

If a collocating party installs the cable, provision by the telecommunications service provider of detailed drawings
depicting the exact path, with dimensions the outside plant fiber ingress and egress into the requested collocated
space and/or detailed telephone equipment drawings depicting the exact location, type, and cable termination
requirements (i.e., connector type, number and type of pairs, and naming convention) within a collocation.

Exclusions:

None.

Business Rules:

The clock starts on the Request Date, which is the day the telecommunications service provider receives the
request(s) for drawings. For requests received after 3:00 PM, the Request Date is the next business day.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
provide the drawings requested.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of request responses provided beyond
the measurement standard interval * 100 / number
of request responses due

By CLEC, Provider Affiliate and Wholesale
Local

Measurement Standard:

100% of responses provided within twenty (20) business days of receiving a request.

Objective Measurement Level:

95% of responses provided within twenty (20) business days of receiving a request.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL·63 Wholesale Performance Measures

Metric number Name:

WL-61

Definition:

Wholesale-Local Collocation Power Cabling Information

If a collocating party installs the cable, provision by the telecommunications service provider of detailed power
cabling connectivity information including the sizes and number of power feeders to the requesting party.

Exclusions:

None.

Business Rules:

The clock starts on the Request Date, which is the day the telecommunications service provider receives the
request(s) for information. For requests received after 3:00 PM, the Request Date is the next business day.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
provide the information requested.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of request responses provided beyond
the measurement standard interval * 100 / number
of request responses due

By CLEC, Provider Affiliate and Wholesale
Local

Measurement Standard:

100% of responses provided within twenty (20) business days of receiving a request.

Objective Measurement Level:

95% of responses provided within twenty (20) business days of receiving a request.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-64 Wholesale Performance Measures

Metric number Name:

WL-62 Wholesale-Local Collocation Guidelines & Procedures

Definition:

Provision of the following collocation information:

Work restriction guidelines.

The telecommunications service provider's or industry technical publication guidelines that impact the design of
collocated equipment.

Telecommunications service provider contacts (names and telephone numbers) for the following areas: Engineering
Physical & Logical Security Provisioning Billing (Related to Collocated Services) Operations Site and Building
Managers Environmental and Safety, as well as emergency contacts reachable outside of business hours.

Escalation process for the telecommunications service provider's employees (names, telephone numbers and the
escalation order) for any disputes or problems that might arise pursuant to collocation.

Exclusions:

None.

Business Rules:

The clock starts on the Request Date, which is the day the telecommunications service provider receives the
request(s) for information. For requests received after 3:00 PM, the Request Date is the next business day.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
provide the information requested.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of request responses provided beyond
the measurement standard interval * 100 / number
of request responses due

By CLEC, Provider Affiliate and Wholesale
Local

Measurement Standard:

100% of responses provided within ten (10) business days of receiving a request.

Objective Measurement Level:

95% of responses provided within ten (10) business days of receiving a request.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
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penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-65 Wholesale Performance Measures

Metric number

WL-63 Wholesale-Local Performance Reporting

Definition:

Provision of quarterly reports on compliance with wholesale performance measures.

Exclusions:

None.

Business Rules:

None.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Report provided beyond the measurement
standard interval

By CLEC, Provider Affiliate and Wholesale Local

Measurement Standard:

100% of 1sl quarter reports provided on or before April 15
100% of 2nd quarter reports provided on or before July 15
100% of 3rd quarter reports provided on or before October 15
100% of 4th quarter reports provided on or before January 15

Objective Measurement Level:

100% compliance with measurement standard interval(s).

After missing objective measurement level for any quarter, penalty shall be $500.00 per each individual failure
within the subject month to meet the measurement standard interval. The penalty for specific individual failures that
recur in consecutive months shall be $500 times the number of consecutive months that such failure has occurred,
with such penalty applicable for such consecutive failure regardless of the telecommunications service provider's
satisfaction of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL·66 Wholesale Performance Measures

Metric number

WL-64 Wholesale-Local Hot Cut Preordering Information

Definition:

Provision of preorder hot cut information.

Exclusions:

None.

Business Rules:

The clock starts on the Request Date, which is the day the telecommunications service provider receives the
request(s) for information. For requests received after 3:00 PM, the Request Date is the next business day.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
provide the information requested.
Requests for information are limited to up to 5000 lines.

Levels of Disaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of request responses provided beyond
the measurement standard interval * 100 / number
of request responses due

By CLEC, Provider Affiliate and Wholesale
Local

Measurement Standard:

100% of responses provided within twenty (20) business days of receiving a request.

Objective Measurement Level:

95% of responses provided within twenty (20) business days of receiving a request.

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL·67 Wholesale Performance Measures

Metric nmnber Name:

WL-65

Definition:

Wholesale-Local Hot Cut Process Trial

Completion of hot cut process trial and testing.

None.

The process trial will commence on or within five (5) business days of the date that the telecommunications service
provider and the party seeking hot cuts both agree that all reasonably necessary collocation facilities and
arrangements are in place to enable the hot cut of lines.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Completion of process trial and testing beyond
the measurement standard interval

By CLEC, Provider Affiliate and Wholesale Local

Measurement Standard:

100% of process trial and testing completed within fourteen (14) calendar days of process trial commencement.

Objective Measurement Level:

100% compliance with measurement standard interval(s).

Penalty:

Penaltyshall be $500.00 per each individual failure within the subject month to meet the measurement standard
interval.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL·68 Wholesale Performance Measures

Metric number Name:

WL-66

Definition:

Wholesale-Local Hot Cut Performance

Provision of hot cuts.

Exclusions:

None.

Business Rules:

For orders received after 3:00 PM, the receipt date is the next business day.
Orders for hot cuts may include a maximum of one hundred (100) lines per central office per day.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of times orders completed beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100 / number of
times provisioning due in accordance with
measurement standard interval

Measurement Standard:

100% of orders completed within fourteen (14) business days of receipt of order.

Objective Measurement Level:

100% of orders completed within fourteen (14) business days of receipt of order.

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-69 Wholesale Performance Measures

Metric number Name:

WL-67

Definition:

Wholesale-Local Hot Cut Ordering Discrepancy Notice

Provision of notice of discrepancies or problems in hot cut orders.

Exclusions:

None.

Business Rules:

The clock starts on the Request Date, which is the day the telecommunications service provider receives the
subject hot cut order(s). For orders received after 3:00 PM, the Request Date is the next business day.
The clock stops on the Completion Date which is the day that the telecommunications service provider personnel
provide the discrepancy notice.
Discrepancy notices will include a code identifying the discrepancy.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of notices provided beyond the By CLEC, Provider Affiliate and Wholesale Local
measurement standard interval * 100/ number of
notices due

Measurement Standard:

100% of notices provided with within three (3) business days of receiving the subject order(s).

Objective Measurement Level:

95% of notices provided with within three (3) business days of receiving the subject order(s).

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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WL-70 Wholesale Performance Measures

Metric number

WL-68 Wholesale-Local Hot Cut Trouble Resolution

Definition:

Resolution of hot cut trouble reports.

Exclusions:

None.

Business Rules:

The completion interval is the elapsed time from the trouble report submission time stamp to the time stamp for the
notice of resolution to the customer electronic interface.
A completion notice is sent on each order.

Levels ofDisaggregation:

N/A

Calculation: Report Structure/Geography Area:

Number of times trouble reports cleared beyond By CLEC, Provider Affiliate and Wholesale Local
the measurement standard interval * 100 / number
of times trouble reports required to be cleared in
accordance with measurement standard interval

Measurement Standard:

100% of trouble reports cleared within twelve (12) hours of receipt of trouble report.

Objective Measurement Level:

95% of trouble reports cleared within twelve (12) hours of receipt of trouble report.

Penalty:

After missing objective level in a month, penalty shall be $500.00 per each individual failure within the subject
month to meet the measurement standard interval. The penalty for specific individual failures that recur in
consecutive months shall be $500 times the number of consecutive months that such failure has occurred, with such
penalty applicable for such consecutive failure regardless of the telecommunications service provider's satisfaction
of the objective measurement level.

Impact on Provider's Regulatory Burden:

A statistic collected by a telecommunications provider that provides wholesale measurement. Some impact for new
wholesale measuring and reporting.
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DIRECT TESTIMONY OF
DAVIDL.BOGATY

ON BEHALF OF WORLDNET TELECOMMUNICATIONS, INC.

What is your name and business address?

My name is David L. Bogaty. I am the founder and president ofWorldNet
Telecommunications, Inc. My business address is Plaza Caparra, Ave Roosevelt, Suite
206, San Juan, Puerto Rico 00922.

What is your professional background and experience?

I have approximately twelve years of professional experience in the telecommunications
industry. From 1991 to 1993, I served as a financial analyst at Chase Manhattan Bank in
the North American Corporate Finance Division, Media and Telecommunications Group.
In 1993, I helped to create and found MetraCom Corporation a local and long distance
telecommunications provider in Boston, Massachusetts. As Director of Business
Development at MetraCom, I helped build the company from $0 to over $18,000,000 in
current annual revenues, primarily concentrating on the resale of ILEC local and long
distance telephone service.

In 1996, I left MetraCom to start WorldNet, the first full reseller of telecommunications
services in Puerto Rico. Since 1996, I have helped build WorldNet into a full service
telecommunications provider in Puerto Rico, offering customized, upgraded, and
personalized telecommunications services to business and residential customers
throughout the island.

What is the purpose ofyour testimony?

The purpose of my testimony is to provide the Board information as it considers whether
to seek a waiver of the FCC's finding of no impairment with regard to the availability of
unbundled PRTC local circuit switching for DSI capacity and above loops. I am not a
lawyer or a regulatory expert. However, based on my businessman's understanding of
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the rules and issues, it seems clear that impairment does exist in Puerto Rico, a very
nascent competitive market, and that, consequently, the Board should seek such a waiver.

Are you familiar with the criteria that the FCC has instructed the Board to use in
challenging its finding of no impairment?

I understand generally that the FCC has provided two basic tasks for the Board. First, the
Board must divide Puerto Rico into appropriate markets for high capacity local
switching. Second, the Board must determine whether there are operational or economic
barriers in those markets. For operational barriers, the FCC has instructed that the Board
to consider the ability of PRTC to provide UNE loops, collocation, and cross-connects to
competitors. For economic barriers, the FCC has instructed the Board to consider the
cost of entry into a market (including those caused by operational barriers), potential
revenues, and prices that competitors will likely be able to charge for high capacity
services.

Why do you believe that the Board should petition for a waiver of the FCC's
finding?

Simply put, there are significant operational and economic barriers in Puerto Rico
markets for providers like WorldNet to deploy their own high capacity switching.

What are these barriers?

I believe that several of these barriers have been identified by other WorldNet-sponsored
witnesses, including, but not limited to, the fact that PRTC owns about 98% of the high
capacity local switches in Puerto Rico and that Puerto Rico simply does not yet have the
experience or supporting infrastructure in place to make competitor high capacity switch
deployment operationally or economically feasible. In my opinion, however, the most
obvious operational and economic barriers to effective competitor switch deployment in
Puerto Rico can be traced to one thing - PRTC.

How is PRTC the source of operational and economic barriers?

PRTC is neither prepared nor equipped to make competitive facilities deployment
operationally and economically feasible. Indeed, in my opinion, PRTC is so far behind
other ILECs in its efforts to provide_services and facilities to competitors that the Board
probably has one of the most obvious and best cases for rebuttal of the FCC's no
impairment finding than any other jurisdiction that is subject to the FCC's new rules. It
is not even a close call.

Can you be more specific?

Yes. The FCC has instructed state commissions to examine whether an ILEC can
adequately provide UNE loops, collocation, and cross-connects. In most jurisdictions,
state commissions will be faced with extensive records documenting years of ILEC
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process development and provisioning history for these things. In Puerto Rico, the Board
is faced with one simple fact (based on the discovery responses so far in this proceeding)
-- PRTC has not completed a single order for stand-alone UNE loops, collocation, or
cross-connects. Indeed, even ifPRTC has completed a few orders for these services and
facilities of which I am not aware, I doubt it has completed many or has much experience
with these things at all. Moreover, it is my understanding that PRTC has not only not
provided these things, the only orders that it has received for these services and facilities
promptly resulted in a formal complaint to the Board alleging undue PRTC delay and
grossly inadequate PRTC performance.

What does PRTC's inexperience in providing UNE loops, collocation, and cross
connects mean in this proceeding?

I believe it means that the Board has an obvious case for waiver of the FCC's no
impairment finding. Simply put, according to the discovery responses submitted so far in
this proceeding, PRTC has not provided a single stand-alone UNE loop to its
competitors. It has not finished a single collocation for its competitors. It has not
performed a single cross-connect for its competitors. Instead, the only documented track
record that PRTC has established on these three focal activities in the Board's analysis is
a formal Board complaint about the inadequacy of new and completely untested PRTC
processes and procedures that PRTC is essentially still making up as it goes. In looking
at the analysis before the Board, it is difficult to imagine any stronger showing of an
operational and economic barrier than an ILEC that has absolutely no experience in
successfully providing UNE loops, collocation, or cross-connects.

Do you think it would be reasonable to assume that, despite its inexperience, PRTC
is nevertheless presently able to provide UNE loops, collocation, and cross-connects
effectively?

No. First, the only evidence available shows that PRTC is not ready to provide these
things. PRTC has had documented problems with all of the orders for UNE loops,
collocation, and cross-connects that it has received to date.

Second, PRTC's processes and procedures for providing UNE loops, collocation, and
cross-connects (whatever they may ultimately be) are new, untested, and (to a large
extent) unknown. In-other jurisdictions, ILECs have spent years developing and refining
their processes and procedures for these activities. It is umealistic to assume that PRTC
will become anywhere near as efficient or capable as those other providers in the course
of a few weeks. In the end, competitors in Puerto Rico will be forced to endure the initial
start-up delays and costs that competitors ordering the same services and facilities in
other jurisdictions simply no longer have to face.

Third, and perhaps most importantly, I believe that it would be unreasonable to assume
that PRTC will all of a sudden provide UNE loops, collocation, and cross-connects
effectively when in the past PRTC has had an abysmal track record in providing other
wholesale services to its competitors.
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What do you mean when you refer to PRTC's poor track record with competitors?

For example, PRTC has been providing services to WorldNet for resale for over four
years. Yet, despite continuing complaints, meetings, and promises from PRTC, PRTC is
still repeating many of the same billing errors that WorldNet encountered on its initial
invoice from PRTC over four years ago. In fact, currently, WorldNet is forced to make
approximately 5,000 manual adjustments to PRTC invoices each month. In short, PRTC
has been doing resale billing for over four years and it still has not committed the
resources to make the system work correctly or efficiently.

Similarly, in the shadow of a pending arbitration petition, PRTC reluctantly agreed in
2001 to provide UNE-P circuits to WorldNet starting almost one year later on October 1,
2002. In the months leading up to October 1, 2002, WorldNet expended significant time
and resources in an effort to work cooperatively with PRTC in preparing for the
deployment of UNE-P. These efforts were not matched by PRTC, prompting another
filing by WorldNet with the Board to ensure that PRTC would satisfy its agreed
obligation to provide UNE-P by October 1, 2002. WorldNet's complaint spurred some
PRTC effort, resulting in the tacit completion of some WorldNet DSO-Ievel UNE-P
orders by PRTC by the October 1, 2002 deadline. The completion of these initial orders,
however, was plagued with significant and costly process breakdowns that, in some
cases, are still occurring over a year later. These breakdowns include widespread billing
errors, completely unnecessary disconnections of WorldNet customer lines, and a billing
system that, according to PRTC, was (and is still) not yet configured to charge WorldNet
based on WorldNet customers' actual usage of UNE-P lines.

In short, based on PRTC's past efforts and continuing problems in providing other
services and facilities to competitors in Puerto Rico, it is almost laughable to assume that
PRTC will suddenly provide UNE loops, collocation, or cross-connects in an
operationally or economically efficient manner.

Are resale billing and UNE-P the only examples of PRTC service failures?

No. For more examples, I would direct the Board to WorldNet's filings in JRT-2001
AR-0002, JRT-2002-Q-0076, and JRT-2003-SC-0005.

Notably, I used the specific examples above because I think they illustrate particularly
well how, even after two to four years of experience and opportunity, PRTC has failed to
devote the resources or attention necessary to provide even the most basic services and
facilities on an operationally or economically efficient basis. These examples also
demonstrate how far PRTC is behind other ll..ECs in its provision of required services
and facilities to competitors - a fact that I believe makes this case one of the easier cases
for rebuttal that the FCC will see.

In my opinion, PRTC is determined to block the advance of competition, or at least
willing to let it languish by starving its wholesale efforts of resources. It is commonly
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said among the competitors that PRTC's negotiation strategy is to delay, delay, delay
while trying to drain competitors of their resources. In fact, because of this common
perception, WorldNet saved its resources for one year prior to beginning negotiations on
its last interconnect agreement and was forced to use its entire contingency fund.
Moreover, after this WorldNet was forced to file a complaint at the board one year later
to force PRTC to comply with its contractual obligations. This forced WorldNet to spend
an additional $200,000. And, even after all of this, PRTC has still not adequately
implemented UNE-P in accordance with its contract obligations. The invoicing is
consistently filled with errors, has only very recently been automated, and PRTC has yet
to reconcile the first month ofUNE-P invoicing disputes. As recently as October 28,
2003, PRTC just informed us that in the transition to UNE-P billing it has been unable to
invoice some of the charges and will be forced to invoice for five months back billing.
Further, there are no official pre-ordering and ordering procedures and there is extremely
limited and inadequate OSS for UNE-P provisioning. All of these deficiencies still exist
despite the obligations to be prepared for UNE-P since 1996 and after a two year old
active contract to provide UNE-P to WorldNet.

This is meant to serve as an illustration of how PRTC responds to competitive requests
and obligations. I have no reason to believe that PRTC will perform differently now. In
fact, I believe that history serves as strong evidence that they will perform in the same
manner in its obligations to provide loops, cross connects and collocation. Intentionally
or not, PRTC is not prepared to provide these services and facilities and has shown no
indication that it will in the near future without a competitor willing to spend hundreds of
thousands or millions of dollars and fight for at least a year.

Is PRTC's inexperience with UNE loops, collocation, and cross-connects the only
source of operational or economic barriers caused by PRTC?

No. To begin with, PRTC has either had documented problems with or does not have
much if any experience in providing other services or cooperation that are necessary for
competitors like WorldNet to deploy their own high capacity local switching effectively
in Puerto Rico. For example, PRTC has been the subject of a complaint filed with the
Board alleging that PRTC is not providing local number portability to competitors.
Similarly, with only a handful of competitor switches deployed in Puerto Rico, PRTC has
little to no demonstrated experience or track record in cooperating with competitors
wanting to deploy additional facilities to gain or share access to easements or rights-of
way provided by third parties.

Are there any other operational or economic barriers caused by PRTC?

Yes. The fact that PRTC is so far behind other ILECs does not just make this an easy
case because PRTC is not ready to provide UNE loops, collocation, or cross-connects
effectively. It also makes this an easy case as a matter of policy.

In the rest of the jurisdictions covered by the FCC's no impairment finding, competitive
carriers have arguably had the benefit of the scheme that Congress created to promote
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competition. In that scheme, Congress sought to give competitors mechanisms like resale
and UNEs to establish a market presence that would allow them to transition to facilities
based service. In Puerto Rico, however, competitors have not yet had this opportunity.
Although PRTC has offered resale for several years, it did not provide a UNE to a
competitor in Puerto Rico until late last year (i.e., more than 7 years after it was required
by law to do so). And, and perhaps more importantly, PRTC has still (despite numerous
pending orders) not provided to a competitor a single high capacity UNE circuit.

At a minimum, the unavailability of UNE-based service as a transition to facilities-based
service (as Congress intended) has created an obvious operational and economic barrier
for competitors in Puerto Rico that competitors in almost every other jurisdiction simply
do not face. Simply put, PRTC has not given competitors in Puerto Rico the opportunity
to establish a market presence through the all of the tools that Congress provided. And,
in this proceeding, it would be completely absurd to preserve a presumption in Puerto
Rico markets that competitors no longer need a transition mechanism that PRTC has not
even made available to them yet.

The FCC's presumption of no impairment simply does not reflect the reality of a
competitive market that PRTC has kept years behind the markets served by its ILEC
counterparts in the states. Substantial and unique operational and economic barriers exist
in Puerto Rico markets, and the Board should seek an immediate waiver of the FCC's no
impairment finding at the conclusion of this proceeding. Puerto Rico is a perfect
example of why the FCC gave the states and territories the opportunity to rebut the
national finding no impairment.

Does this conclude your testimony?

Yes, although I reserve the right to amend or supplement it based on discovery
information that WorldNet has yet to receive from PRTC and other parties in this
proceeding.
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DIRECT TESTIMONY OF
ROBERTW. WALKER

ON BEHALF OF WORLDNET TELECOMMUNICATIONS, INC.

What is your name and business address?

My name is Robert W. Walker. I am sixty-seven years old. I am the founder and
president of Comsource, Inc., a telecommunications regulatory and technology consulting
firm located at 22W343 Arbor Lane, Glen Ellyn, Illinois 60137

What is your professional background and experience?

I have nearly 44 years of direct and fuli time experience in the telecommunications
industry, with 33 of those years spent employed at Illinois Bell and Ameritech. I have
held a wide range of technical staff and management positions within Illinois Bell and
Ameritech in the switching, transport and operational support systems ("OSS") areas.

Prior to my departure from Ameritech, I held the position of Director of Transport
Planning and, before that, Director of Transmission at illinois Bell. Prior to that I was
director of Technical Development for Ameritech Development Corporation. I was
responsible, as part of my duties for this major incumbent local exchange carrier, for a
wide range of network planning and implementation issues relating to its provision of
telecommunications services to its customers. Further, I was responsible for helping
Ameritech to anticipate and prepare for the advent of competition, and to address
appropriate implementation systems to accommodate new competitive technical and legal
requirements.

I established Comsource, Inc., in 1994. Comsource's efforts are largely focused on a
range of issues in the competitive telecommunications industry, including among others
assisting competitive local exchange carriers ("CLECs") entering the telecommunications
business with technical and regulatory matters. Through Comsource, I have been
involved with, among other things, more than 85 interconnection agreements, coast-to
coast with every major U.S. incumbent telephone company, including all of the REOCs,
Sprint, GTE, CenturyTel, Alltel, and Puerto Rico Telephone. I have also had extensive
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experience, through Comsource, in working with competitive carriers to articulate and
implement their deployment of a facilities based competitive offering, including among
other things the planning, acquisition, and deployment of switches, and the myriad of
associated processes and issues associated with competitive deployment.

What issues are you addressing in your testimony?

My testimony will address unique operational and economic impairments to competitive
local exchange service providers attempting to provide service within the Puerto Rico
market, especially in comparison to mainland markets.

Have you had experience in both the mainland and in Puerto Rico?

Yes. I have had extensive experience working on competitive telecommunications issues
with both CLECs and mainland ILECs on service implementation. My experience with
PRTC dates back to the passage of the federal Telecommunications Act in 1996. As part
of an arbitrated agreement between K.MC and PRTC, among many other things, I wrote,
at PRTC's request, PRTC's CLEC and Reseller manuals. I participated in the KMC
arbitration proceeding to its conclusion. I have continued my active involvement in
Puerto Rico competitive telecommunications issues since that date. Among other things,
I was involved in negotiations between WorldNet and PRTC in 2001 to establish a
comprehensive interconnection contract, including participating in direct discussions with
PRTC and offering expert testimony in the arbitration proceeding before the Board on
interconnection and related issues. More recently, I served on the joint WorldNet - PRTC
implementation team established to facilitate unbundled network element (''UNE'')
combinations, detailed billing, and performance standards set forth in the parties'
interconnection agreement. Through this implementation process, I had the opportunity,
again, to interact directly and frequently with PRTC representatives on a range of issues
relating to implementing an interconnection agreement and, more specifically, evaluating
PRTC preparedness to move into a UNE-P, and ultimately, facilities based, competitive
environment.

How does the competitive situation in Puerto Rico differ from the mainland?

Unlike most of its ILEC counterparts on the mainland, PRTC simply does not have the
systems in place to provide UNEs and other facilities to competitors effectively or
efficiently, nor is it close to being ready to accommodate robust facilities-based
competition. PRTC has shown little inclination to develop such systems on their own,
preferring instead to require the CLEC to participate in endless and largely ineffective
implementation meetings where little, if anything, is accomplished. Based upon my
experience, PRTC is light years behind the mainland ILECs, many of whom have long
since established process and systems to address CLEC requirements. Remember, in the
development of local competition, the natural progression for an ILEC begins with
offering resale, shifts to UNE-P, and then ultimately to accommodate full facilities-based
service through, among other things, interconnection and collocation. Each of the tasks
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associated with this progress becomes more challenging. PRTC has not even come close
to demonstrating competence for the first two steps (i.e., resale and UNE-P). Their track
record is one of substantial delay, roadblocks, and ultimately throwing their hands in the
air and requiring their competitors to figure out appropriate methods, procedures and
systems for various provisioning issues -- a tactic I witnessed firsthand in our
implementation meetings with PRTC. This approach foists an incredible additional
burden of cost and delay upon competitors in Puerto Rico, which I have not seen
anywhere on the mainland. Therefore, in my opinion, there is no way PRTC could
possibly be ready to accommodate full-fledged facilities-based competition without
imposing astronomical costs, risks, and delays upon competitors.

This is one of the reasons competition is underdeveloped in Puerto Rico. My review of
the September 2003 Local Exchange Routing Guide ("LERG"), identifies nine purported
CLECs in Puerto Rico. However, after specific investigation of each, it is apparent that
several are defunct. In fact, my review of the data and accompanying investigation
shows that only one switched based voice competitoris currently in operation on the
island, Lambda Communications, Inc., a subsidiary of Centennial Wireless of Puerto
Rico. While the records also apparently show a company called Islanet, Inc.- PR, my
investigation revealed that they are not a switch-based provider of local voice service to
customers, but rather a niche company, providing Internet access and data transport to
business customers. It is my understanding that Primus has indicated that they also will
be entering the Puerto Rico market, although the September 2003 LERG lists no switch
entry for Primus in LATA 820. In their response to the Board's information request,
Primus stated that they expect to install a Nortel DMS 250 switch and interconnect to a
number ofPRTC offices. The DMS 250 is a tandem, class 4, long distance switch, not
really suited for local exchange service. In Primus' response to the Board, they indicated
that they expect to provide local service in Puerto Rico through resale. In short, as far as
I could tell, these are the only competitor facilities on the island. This is incredible when
one considers that mainland cities comparable in size to San Juan have dozens, if not
hundreds, of switch-based local exchange competitors. Indeed, in my experience, Puerto
Rico may be the least developed market in the country for facilities-based competition.

Why, based upon your experience in Puerto Rico and in the mainland, hasn't
competition been as robust in Puerto Rico as elsewhere?

A critical factor in the lack of competition is the difficulty in working with PRTC (a
difficulty which appears sometimes to stem from downright intransigence on PRTC's
part) and the inability ofcompetitors to obtain collocation space and to secure UNEs in a
prompt and cost effective fashion. Dealing with PRTC imposes a set of operational,
financial, and planning hurdles beyond what is the norm and must clearly be considered
as an additional and significant barrier and cost of doing local competitive business in
Puerto Rico.

3



1 Q.
2
3
4 A.
5
6
7
8
9

10
11
12 Q.
13
14 A.
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40 Q.
41
42 A.
43
44
45

Beyond your extensive experience dealing with PRTC, are you aware of any other
evidence of the competitive problems created by PRTC?

Yes. For instance, Centennial, in their response to the Board's information request,
admitted that Centennial early on abandoned that company's efforts to secure loops and
other UNEs from PRTC, finding the effort nonproductive. As a result, Centennial was
forced to construct their own facilities to access Centennial's subscribers. Very few
crncs could afford such an undertaking. Moreover, there are distinct differences in
Puerto Rico that made it very difficult for a competitor to obtain UNEs and to establish
collocation sites in PRTC offices.

What are those differences?

Over the course of the last seven years, the mainland ILECs have developed operational
support systems (aSS) to process and track crnc local service requests (LSRs) in
response to pressure from the crnc community and the regulatory agencies. The typical
RBOC may process thousands of LSRs daily with few difficulties. Nothing resembling
this process exists at PRTC. Thus, a competitor is faced with developing such a process
with PRTC from scratch -- a very time consuming and costly undertaking.

Similarly, mainland ILECs have processes in place that routinely port hundreds of
working telephone numbers to their competitors with minimum service disruption. There
is little to suggest and, based on my experience, I highly doubt that PRTC will match or
even come close to that level of performance.

Likewise, on the mainland, the collocation process, while not as formalized as the LSR
process, has largely been defined, with detailed pricing and firm schedules established
and approved by arbitration with the regulatory agencies. In short, the process has
become routine. This has not occurred in Puerto Rico where Centennial found it
necessary to file a complaint with the Board about both the time necessary to construct a
collocation site and the costs.

Finally, unlike on the mainland, PRTC cannot now efficiently provision individual UNE
orders, let alone even begin to think about the bulk: UNE provisioning that robust
competition requires. Further, it is years away from being able to do so. As the
experience on the mainland illustrates, it takes years of diligent effort by the ILEC,
regulators and competitors to get the necessary UNE provisioning and ordering process in
place.

What other barriers are there to competition?

A key issue is the need for competitors to install a switch. Indeed, a switch is an essential
element in providing service. However, a switch alone without the supporting network
infrastructure is useless. Facilities-based competition requires, in addition to substantial
and appropriate interaction with the ILEC, a host of supporting facilities and network
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arrangements besides just purchasing and installing a switch. And, among other things,
because there is such a paucity of local competition in Puerto Rico compared to other
markets, the associated support infrastructure and services are not as easily and cost
effectively available to service such a deployment. For many such supporting services,
Puerto Rico competitors need to tum outside the island. This drives up cost and operates
as an operational and economic barrier to facilities-based competition. Few competitors
can do what Centennial has done (i.e., construct their own fiber network from scratch).
Centennial admits to spending over $500 million on its facilities in Puerto Rico. This
represents a significantly larger amount than many mainland CLECs typically spend.
The higher cost presents, in my opinion, a prime example of the added operational and
economic barriers associated with deploying a facilities-based network in Puerto Rico.

Does the inability to secure UNEs impose other limitations?

Yes. It is neither practical nor cost effective for a CLEC to build facilities to every
possible customer. Thus, even CLECs such as Centennial must ultimately seek
accommodation with PRTC in order to secure UNE loops. This also requires collocation.
Unfortunately, PRTC has made little progress in developing an efficient and effective
means for provisioning UNE loops or developing the means to construct reasonably
priced collocation. Thus, the costs continue to escalate as the CLEC attempts to reconcile
these issues in implementation meetings with PRTC.

In most mainland locations, the largest single cost is the switch, which, for planning
purposes, has an installed price typically of about $150 per line. However, if the CLEC
is unable to secure UNEs from the nEC, the largest capital cost will be for the
construction of transport facilities. This constitutes a major impairment to competition,
as is amply demonstrated in Puerto Rico.

Besides failure to offer UNEs, are there other operational impairments in PRTe's
systems today?

Yes. Their ass system is now somewhat of a joke among those in the industry. PRTC
required WorldNet to defer for ten months ordering UNE-P (even though legally PRTC
should have been required to provide such combinations immediately) so that PRTC
could clean up and prepare its ass system to accommodate UNE-P. Even with the ten
month extension, PRTC did not come close to meeting this commitment. Among many
other things, we ultimately had to hand-calculate a number of key items and create so
called "composite" estimates because PRTC's ass was not ready. Worse, after
nevertheless touting this new system, it now appears they have scrapped the whole thing
and are now starting over. Suffice it to say that the prospect of dealing with such a level
of problematic, untested, and unreliable ass systems is highly unattractive to competitor
wishing to enter the Puerto Rico market.
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switch deployment. 23

5. Economic Criteria 25
6. Conclusion 26
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WAIVER PETITION OF THE TELECOl\JlMIJNICATIONS
REGULATORY BOARD OF PUERTO RICO

FOR ENTERPRISE MARKET SWITCHING IMPAIRMENT IN
DEFINED PUERTO RICO MARKETS

The Telecommunications Regulatory Board ofPuerto Rico (''Board'') hereby submits this

Waiver Petition that rebuts the Federal Communications Commission's ("Commission")

national finding of no impairment for the unbundling of local circuit switching to serve

end users using DSI capacity and above loops ("Enterprise Customers") in defined

Puerto Rico markets. Said Waiver Petition is filed under Section 51.319(d) of the

Commission's rules. Based on the record of an expedited proceeding before the Board

these past three months, the Board requests that the Commission waive its rule exempting

Puerto Rico Telephone Company, Inc. ("PRTC")1 from unbundling circuit switching

used by competitive local exchange carriers ("CLECs") to provide service to the Board-

defined Enterprise Customer markets in Puerto Rico.

At present PRTC is the only incumbent local exchange camer serving the Commonwealth of
Puerto Rico.



1. INTRoDUCTION

In its Triennial Review Order,2 the Commission found that, at a nationwide level, CLECs

are not impaired without access to local circuit switching to serve Enterprise Customers.

The Commission also stated that state commissions may rebut this finding by showing

that operational or economic barriers exist in a particular market that result in impairment

for local circuit switching serving Enterprise Customers. Based on the record of an

expedited proceeding, the Board finds that due to operational barriers present in the local

telecommunications market in Puerto Rico, CLECs are impaired without the ability to

obtain unbundled local switching to serve customers Enterprise Customers. While

operational barriers impair requesting carriers serving Enterprise Customers, the record

before the Board did not contain sufficient information to rebut the economic criteria

identified by the Commission. Notwithstanding the lack of a specific finding regarding

economic criteria, the Board's findings rebut the Commission's national finding of no

impailment; and are in accord with the Commission's rules emanating from the TRO and

with the discussions contained within the TRO itself.

Because of the reasons established herein, the Board has determined to revisit whether

CLECs continue to be impaired serving Enterprise Customers without access to local

circuit switching under the operational criteria after a two-year period. The Board is

2 See In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local
Exchange Carriers, CC Docket Nos. 01-338,96-98 & 98-147, FCC 03-36, Report and Order and Order on
Remand and Notice ofProposed Rulemaking (reI. August 21,2003) ("Triennial Review Order' or "TRO").
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committed to conduct a six-month proceeding in two-years that would determine whether

the Board's findings no longer justify a waiver of the national impairment rules.

2. BACKGROUND

The Commonwealth of Puerto Rico is an insular territory of the United States.

Notwithstanding its insular status, Puerto Rico has several metropolitan areas that have a

high population density. In addition to a high population density, the Commission's Top

100 MSA List places the San Juan metropolitan area as the 27th largest metropolitan

statistical area in the United States.3 Despite these significant population characteristics,

telecommunications competition has been slow to develop in Puerto Rico.

The telecommunications market in Puerto Rico has developed from a set of historical,

cultural, technical, and political dimensions that are unique within the United States.

From 1974 through 1999, a state-owned monopoly dominated the market in Puerto Rico.

The Puerto Rico Legislature created the Board in 1996. Subsequent to its creation, a

majority share ofthe state-owned incumbent local exchange carrier ("ILEC"), PRTC, has

been purchased and is now controlled by Verizon.Communications, Inc. as part of its

international holdings.

Since its creation, the Board has worked to promote a transition from a market dominated

by a state-controlled monopoly (and characterized by a level and quality of service less

than experienced in much of the mainland), to an open and competitive market. This

The U.S. Department ofCommerce Census Bureau 2000 Census shows the San Juan area to have
a total population of 1,595,333. See BriefofPuerto Rico Telephone Company, Inc., page 9.
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process has been difficult, but the Board has made significant progress given the unique

obstacles the Puerto Rico market represents. Nevertheless, competition in the local

telephone market in Puerto Rico has been slow to develop, and robust, facilities-based

competition has yet to take root.

The Board concludes that the circumstances that enabled the Commission to make a

finding of no impairment for unbundled switching for Enterprise Customers nationally

are not present in the Puerto Rico market. The Board believes that when the Commission

takes into account the uniqueness of the Puerto Rico market, as set forth below, it will

find that waiver of its earlier finding of "no impairment" for competitors seeking to

utilize unbundled switching to serve Enterprise Customers is appropriate.

While the Commission cited as evidence of no impairment on a national level the

''widespread switch deploymenf' to provide DSI and higher capacity service;4 the

widespread switch development that the Commission highlighted in the TRO does not yet

exist in Puerto Rico. According to the Board's record, only one facilities-based

competitor exists on the island. There are six resellers on the island, with the top two

resellers controlling nearly' 95% of the reseller market.s This is in contrast to the

multitude of resellers and facilities providers that have entered many markets of similar

size on the mainland. The factors that the Commission found justified a finding of no

impairment for enterprise customers simply are not yet present in the Puerto Rico

markets. In evaluating the Puerto Rico markets, it appears that because of a v81iety of

4

5
See TRO at~ 419.
The top reseller has 80 percent of the reseller market in Puerto Rico.

4



reasons, the markets are more embryonic than corresponding markets on the mainland.

The Board believes that the discontinuation of local circuit switching for Enterprise

Customers would impair CLECs from growing into robust competitors in vibrant

competitive markets.

The Board respectfully requests that the Commission waive its rule exempting ILECs

from unbundling local switching for Enterprise Customers in Puerto Rico.

3. DISCUSSION

In this Waiver Petition, the Board will first review the authority and standard for review

required by the Commission in its rebuttal of the national finding. Thereafter, the Board

will define the various markets that exist for Enterprise Customers and it will review its

findings related to operational barriers and economic barriers that rebut the national

finding for the Puerto Rico enterprise markets.

A. Commission Authorization ofWaiver Petition

In the TRO, the Commission made a national finding based on the record evidence but

allows the Board, as a state commission, to rebut that finding based on a more granular

inquiry. In explaining its standard, the Commission states:

We conclude that a more targeted, granular unbundling analysis is needed
in light of the lessons learned over the last three years. To achieve the
successful implementation ofour new framework, we have examined what
role the states should play. The policy framework we adopt in this Order is
based on carefully targeted impairment determinations. Where
appropriate, based on the record before us, we adopt uniform rules that
specify the network elements that must be unbundled by incumbent LECs
in all markets and the network elements that must not be unbundled, in

5



any market, pursuant to federal law. In doing so, we exercise our
authority pursuant to sections 201(b) and 251(d) of the Act. As we
explain in this Order, we find that setting a national policy for unbundling
some network elements is necessary to send proper investment signals to
market participants and to provide certainty to requesting carriers,
including small entities. We find that states do not have plenary authority
under federal law to create, modify or eliminate unbundling obligations.6

One of the targeted :impainnent detenninations that the Commission allows the Board to

rebut is the provisioning of local circuit switching for Enterprise Customers. The

Commission has specifically defined Enterprise Customers and state commission

rebuttals in the following note:

For purposes of determining whether impainnent exists according to our
standard, we define DS1 enterprise customers as those customers for
which it is economically feasible for a competing carrier to provide voice
service with its own switch using a DSI or above loop. We determine that
this includes all customers that are served by the competing carrier using a
DS1 or above loop, and all customers meeting the DSO cutoff described
below in paragraph 497. As discussed below, however, we determine that
the state commissions are best situated to identify potential enterprise
customers, i.e., those customers for whom it could be economically
feasible to serve using a DSI or above loop. See infra para. 497. Because
of the expected difficulties and detailed information needed in conducting
this inquiry, we allow the states nine [sic] months to make this
identification, which would include determining the maximum number of
lines that a carrier may obtain from a particular customer before that
customer is classified as a enterprise customer. We expect such analysis to
be conducted at the same time as the analysis of the mass market. State
commissions have discretion to define the relevant markets for purposes of
this inquiry, provided they follow the guidelines described here and below.
See infra Part VI.D.6.a.(ii)(b)(i) (discussing the market definition to be
used by states).7

Furthermore, the Commission specifically authorized the Board to rebut its national

finding based on a more granular analysis. ill the TRO, the Commission states:

6

7
TRO at" 187, notes omitted.
TRO at note 1376.
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While the record in this proceeding does not contain evidence identifying
any particular markets where competitive carriers would be impaired
without unbundled access to local circuit switching to serve enterprise
customers, state commissions are uniquely positioned to evaluate local
market conditions and determine whether DS1 enterprise customers
should be granted access to unbundled incumbent LEC circuit switching.
To that end, we pennit state commissions to rebut the national finding of
no impairment by undertaking a more granular analysis utilizing the
economic and operational criteria contained herein. State commissions
will have 90 days from the effective date of this Order to petition the
Commission to waive the finding of no impairment. State commissions
wishing to do so must make an affirmative finding ofimpairment showing
that carriers providing service at the DS1 capacity and above should be
entitled to unbundled access to local circuit switching in a particular
market. State commissions have discretion to define the relevant markets
for purposes of this inquiry, provided they follow the guidelines described
here and below. After the 90-day period, states may wish, pursuant to
state-determined procedures, to revisit whether competitive LECs are
impaired without access to unbundled local circuit switching to serve
enterprise customers due to changes in the specified operational and
economic criteria.8

Based on this authorizing language, the Board has the authority to file this Waiver
Petition specifically rebutting the Commission's national finding of no impairment. The
Commission codified the authorization ofa Waiver Petition in 47 CFR § 51.319(d)(3):

(3) nSl capacity and above (i.e., enterprise market) determinations.
An incumbent LEC is not required to provide access to local circuit
switching on an unbundled basis to requesting telecommunications
carriers for the purpose of serving end-user customers using DS1 capacity
and above loops except where the state commission petitions this
Commission for waiver of this finding in accordance with the conditions
set forth iaparagraph(d)(3)(i) of this section and the Commission grants
such waiver.

And in 51.319(d)(5):

(5) State commission proceedings. A state commission shall complete
the proceedings necessary to satisfy the requirements in paragraphs (d)(2)

TRO at ~ 455, notes omitted. The ninety-day deadline established by the Commission is
December 31, 2003. Despite a stay ofthe TRO by the Second Circuit, US Court ofAppeals which may
extend this deadline, the Board files this Waiver Petition in a timely manner regardless ofthe effectiveness
ofthe stay.
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and (d)(3) of this section in accordance with paragraphs (d)(5)(i) and
(d)(5)(ii) of this section.

(i) Timing. A state commission shall complete any
initial review applying the triggers and criteria in paragraph (d)(2) of this
section within nine months from the effective date of the Commission's
Triennial Review Order. A state commission wishing to rebut the
Commission's finding of non-impairment for DS1 and above enterprise
switches must file a petition with the Commission in accordance with.
paragraph (d)(3) oftbis section within 90 days from that effective date.

(n) Continuing review. A state commission shall
complete any subsequent review applying these triggers and criteria within
six months of the filing of a petition or other pleading to conduct such a
review.

In the discussion hereafter, the Board's record evidence satisfies the requirement to rebut

the Commission's finding of non-impairment. Additionally, the Board will open, on its

own motion, a continuing review of its impairment findings in two years from the filing

date of this Waiver Petition to determine whether the operational barriers that exist today

have been sufficiently removed, thereby allowing the Board to withdraw its waiver of the

Commission's national policy.

B. Standard for Review

In addition to authorizing the Board to rebut the Commission's national finding regarding

the present matter, the Commission has established a specific standard for review in both

its discussion in the TRO and its rules emanating from the TRO. In this section, the

Board will review this standard for review.

In the TRO, the Commission develops the standard for review state commissions must

use in rebutting the national finding of non-impairment. Specifically, the Commission

states:

8



· .. wbile the record shows that cut over cost differentials are eliminated
and other operational challenges may be mitigated when competitive
carriers use their own switches to serve enterprise customers, the
characteristics of enterprise markets do not eliminate all of the cost and
operational disadvantages. For example, in a local market with low retail
rates, it is possible that difficulties in obtaining collocation space, costs
accompanying collocation, high UNE rates for local loops, and backhaul
costs could make it uneconomic for competitive LECs to self-deploy
switches specifically to serve the enterprise market. In particular, the
record suggests that such factors make impairment more likely in rural
areas.9

The Commission specifies two criteria that must be used in the Board's rebuttal. In

addressing operational and economic criteria, the Commission states:

Operational Criteria. In order to rebut the Commission's finding of no
impairment as it relates to operational barriers, the states must examine
whether operational factors are impairing competitors, according to our
impairment standard discussed above. In particular, state commissions
must consider whether incumbent LEC performance in provisioning loops,
difficulties in obtaining collocation space due to lack of space or delays in
provisioning by the incumbent LEC, or difficulties in obtaining cross
connects in an incumbent's wire center, are making entry uneconomic for
competitive LECs. We believe, based on the large record in tbis
proceeding, that these factors can raise barriers to entry. We lack,
however, sufficient specific evidence concerning whether and where they
will be significant enough to constitute impairment. We therefore ask
state commissions to consider evidence, wbich could include performance
memcs and standards for BOCs or other types of evidence for non-BOC
incumbent LEes, of whether these factors are impairing entrants in the
enterprise market, and whether unbundling will overcome this impairment.

Economic Criteria. To rebut the Commission's finding that competitive
LECs are not impaired by the lack of access to unbundled local circuit
switching, the states must find that entry into a particular market is
uneconomic in the absence ofunbundled local circuit switching. To make
this determination, states must weigh competitive LEes' potential
revenues from serving enterprise customers in a particular geographic
market against the cost of entry into that market. In evaluating
competitive LECs' potential revenues, the states should consider all likely
revenues to be gained from entering the enterprise market (not necessarily
any carrier's individual business plan), including revenues derived from
local exchange and data services. The states should also consider the

9 TRO at' 454, notes omitted.
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prices entrants are likely to be able to charge, after considering the
prevailing retail rates the incumbents charge to the different classes of
customers in the different parts of the state. In determining the cost of
entry into a particular geographic market, the states should consider the
costs imposed by both operational and economic barriers to entry.IO

It is noteworthy to indicate that while the requirements listed by the Commission must be

addressed, the Commission did not exclude other operational considerations that the

Board could examine in rebutting the national finding. As will be shown hereafter, the

record evidence in the Board's proceeding rebuts the operational criteria specifically

established by the Commission and rebuts the general notion of PRTC operational

efficiency in its dealings with CLECs operating within Puerto Rico. The Board finds that

there is substantial operational evidence in the record that rebuts the impairment standard

that points to the establishment and maintenance of barriers to entry making such entry

into the market uneconomic.

In addition to these two criteria, the Commission states a general requirement that the

Board consider all relevant factors that would lead to uneconomic entry by CLECs :

The states must consider all relevant factors in determining whether entry
is uneconomic in the absence of unbundled access to local circuit
switching. For example, even in a market where retail rates would give
competitive carriers the opportunity to earn considerable revenues, entry
may nonetheless be uneconomic. For example, the potential revenues
could be outweighed by a combination of even higher economic and
operational costs, such as untimely and unreliable provisioning of loops,
transport, or collocation by the incumbent LEC at high non-recurring
charges, and significant costs to purchase equipment and backhaul the
local traffic to the competitor's switch. However, where competitive LECs
have the opportunity to earn revenues that outweigh the costs associated
with entry, carriers are not impaired without unbundled access to local
circuit switching for DSI enterprise customers. l1

10

11
TRO at' 456-457, notes omitted.
TROat'458.
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This requirement emphasizes that the mere existence of operational or economic barriers

are not sufficient to rebut the national finding. Rather, the rebuttal must determine that

any potential revenue from Enterprise Customers is insufficient to overcome the

economic cost resulting from the operational, economic or other barriers to entry. The

Board has considered this requirement in the context ofthe Puerto Rico markets and, as is

discussed hereafter, has found that the operational barriers are so significant as to satisfy

this requirement and rebut the national finding of non-impairment for local circuit

switching provided to Enterprise Customers.

The Commission has codified these requirements in one section ofthe CPR. Section
51.319(d)(3), which states:

(i) State commission inquiry. In its petition, a state commission wishing
to rebut the Commission's finding should petition the Commission to show
that requesting telecommunications carriers are impaired without access to
local circuit switching to serve end users using DS1 capacity and above
loops in a particular geographic market as defined in accordance with
paragraph (d)(2)(i) of this section if it finds that operational or economic
barriers exist in that market.

(A) In making this showing, the state commission shall consider
the following operational characteristics: incumbent LEC performance in
provisioning loops; difficulties associated with obtaining collocation space
due to lack of space or delays in provisioning by the incumbent LEC; and
the difficulties associated with obtaining cross-connects in the incumbent
LEe's wire center.

(B) In making this showing, the state commission shall consider
the following economic characteristics: the cost of entry into a particular
market, including those caused by both operational and economic barriers
to entry; requesting telecommunications carriers' potential revenues from
serving enterprise customers in that market, including all likely revenues
to be gained from entering that market; the prices requesting
telecommunications carriers are likely to be able to charge in that market,
based on a consideration of the prevailing retail rates the incumbent LEC
charges to the different classes of customers in the different parts of the
state.
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The remaining standard necessary for the Board to review is the Commission's rule

related to the definition ofmarkets. In 47 CFR § 51.319(d)(2)(i), the Commission states:

Market definition. A state commission shall define the markets in which it
will evaluate impainnent by determining the relevant geographic area to
include in each market. In defining markets, a state commission shall take
into consideration the locations of mass market customers actually being
served (if any) by competitors, the variation in factors affecting
competitors' ability to serve each group of customers, and competitors'
ability to target and serve specific markets profitably and efficiently using
currently available technologies. A state commission shall not define the
relevant geographic area as the entire state.

In defining the markets for Puerto Rico, there are three islands on which

telecommunications services are generally made available: Puerto Rico, Culebra, and

Vieques. All three islands are within the Commonwealth of Puerto Rico, and all three

islands are identified within the market definitions adopted by the Board for its review.

c. Overview ofBoard's Proceeding

On October 1, 2003, the Board established a procedural schedule in order for interested

parties to participate in providing argument, testimony and other evidence related to the

Board's determination ofwhether to file a Waiver Petition to rebut the national finding of

non-impainnent for local circuit switching for Enterprise Customers.

The Board is pleased with the record evidence gathered in this proceeding. Despite the

need to rush discovery, testimony and briefing schedules, as well as the need to adjust the

schedules because of the Second Circuit stay of the TRO, the Board believes that a

substantial amount of evidence was gathered and recognizes the efforts of all

participating parties in this matter. The principal parties involved in this proceeding

12



include PRTC, WorldNet Telecommunications, Inc. (''WorldNet''), Telef6nica Larga

Distancia de Puerto Rico ("TLD"), Inc., and Centennial Puerto Rico License Corp.

("Centennial").

Through the process of discovery, testimony and briefs, the Board has been able to

develop a record that supports the Board's finding that significant operational barriers

exist in Puerto Rico. The record also provides ample evidence in the establishment ofthe

Enterprise Customer markets in Puerto Rico. It is the market definition to which we first

turn.

D. Establishment of Enterprise Customer Markets

The parties were not uniform in their proposals for defining Enterprise Customer

markets. Among the proposals was the development of an island-wide market, the

development of wire center markets and the development of three metropolitan mmkets

and one rural market for all other portions of the Puerto Rico Commonwealth.

The Board examined each proposal and has found that the most appropriate market

defurition is the one that identifies three specific markets for three distinct metropolitan

areas: San Juan, Ponce, and Mayagiiez; and one mm'ket comprising the rural portions of

the Commonwealth. The record evidence demonstrates that this market definition,

proposed by PRTC, more accurately corresponds to the market characteristics of

Enterprise Customers. Moreover, the other market definitions were not satisfactory in

13



that they were either too large - island wide, or too narrowly defined - wire center, to

provide a reasonable market definition.12

Notwithstanding the above discussion, the Board notes to the Commission that, although

the Board has identified separate markets in its analysis, the separation of Puerto Rico

into these distinct markets effectively does not matter. As explained by the record

evidence, specifically WorldNet's witness testimony and Centennial's discovery

responses and oral arguments, the operational barriers existing in Puerto Rico to CLEC

switch deployment do not vary throughout the Commonwealth. In particular, the

operational and economic barriers flowing from PRTC's actions involving collocation

appears to extend to every Puerto Rico market equally. Although certain individualized

distinctions between markets may still exist (e.g., different PRTC pricing for services

provided in different areas of Puerto Rico), the core operational barriers in Puerto Rico

apply without geographic distinction to the entire Commonwealth and alone lead to the

ultimate conclusion that regardless ofthe geographic market definition employed, CLECs

are impaired without access to unbundled PRTC high-capacity switching.13

12 Some parties argued that the island wide definition was inconsistent with the Commission's
requirement that the market definition not include the entire state or territory. As indicated above, there are
three islands on which telecommunications services are provided; thus, an island wide definition would
create three markets. However, this definition, while technically correct, is too large because the largest
island, Puerto Rico, comprises nearly all ifnot all ofthe current Enterprise Customers.

The proposal to have markets defined as wire centers is too narrow ofa definition and suffers from
the same problem of an island-wide market; to wit, there would be separate markets that do not have any
current Enterprise Customers and there is no rational reason in the record to define these areas separately.
13 See WorldNet Closing Brief.
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Having established a market definition consistent with the Commission's rules, the Board

now briefly reviews the record evidence related to the non-impairment finding adopted

by the Commission.

4. NATIONAL NON-IMPAIRMENT STANDARD

Section 1.3 of the Commission's rules states that "[a]ny provision of the rules may be

waived by the Commission ... on petition if good cause therefore is shown.,,14 In

finding that CLECs are not impaired without unbundled local circuit switching when

serving Enterprise Customers, the Commission recognized that "a more geographically

specific record may reveal such impairment in particular markets and thus allow states to

rebut this national finding based on certain operations and economic criteria.,,15 In the

TRO, the Commission recognized that "special circumstances" could create impairment

without access to local circuit switching to serve enterprise customers in particular

markets.16 Such is the case in all four markets in Puerto Rico.

1. The Commission's National Findings are not Consistent with the
Board's Record Evidence for Puerto Rico markets.

The Commission based its national no impairment finding with regard to high-cap

switching on two primary conclusions. Neither of these conclusions reflects the

market conditions in Puerto Rico.

a. There has not been a "significant" deployment of local wireline
switches by CLECs in Puerto Rico.

14

15

16

47 U.S.C. § 1.3.
See TRO at ~ 411.
See TRO at ~ 421
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18

The first conclusion that the Commission based its national no impairment finding on

high-cap switching was that there has been a "significant nationwide deployment of

switches by competitive providers to serve the enterprise market.,,17 Although this

may be true from a national perspective, it is not true in Puerto Rico.

The record in this case reflects that PRTC owns all but four (4) of the one hundred

and eight (108) local service switches currently installed and operating in Puerto

RicO.18 CLECs have deployed only about 3 percent of the local circuit switches in

Puerto Rico. The Board believes that this is not I'significant" CLEC deployment. In

fact, 3 percent is the same small market penetration percentage that the FCC cited in

finding impairment with regard to mass market local circuit switching.19

Moreover, the four CLEC switches in Puerto Rico are all owned by a single CLEC,

Centennia1.20 According to expert testimony, mainland markets comparable in size to

San Juan alone have numerous switch-based local providers.21 The entire

Commonwealth. of Puerto Rico has one. This, too, cannot be found to be

"significant" CLEC deployment. The FCC's national finding about "significanf'

CLEC switch deployment is simply not consistent with the market reality in Puerto

Rico.

See TRO at ~ 435.
See Reynolds Direct Testimony at Exhibit 1, p. 4; Centennial Response to Board Initial

Information Request n.2.
19 See TRO at ~438.
20 See Centennial Response to Board Initial Information Request n.2.
21 See Walker Direct Testimony at 3 (lines 27-31).
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b. No CLECs are competing in Puerto Rico using UNE-L
(successfully or otherwise).

The second conclusion that the FCC based its national no impairment finding on high-cap

switching was that CLECs «are competing successfully in the provision of switched

services, using collocation network with associated backhaul transport, to medium and

large enterprise customers without unbundled [high-cap switching].,,22 Again, although

this may be true in other parts ofthe nation, it is not true in Puerto Rico.

The record evidence reflects that CLECs in Puerto Rico are not «competing successfully"

in providing switched services via collocation and backhaul transport (i.e., UNE-L). In

fact, they are not competing at all. Not one CLEC in Puerto Rico is providing switched

services using UNE-L. Indeed, the only CLEC to deploy its own local switches in Puerto

Rico has been asking PRTC to provide the collocation necessary for a UNE-L based

service platform for more than three years without success,z3

Like the FCC's national finding about "significant" CLEC switch deployment, the FCC's

national finding about "successful" UNE-L based competition has no basis in fact in

22 See TRO at ~ 453.
23 See Bogaty Rebuttal Testimony at 3 (lines 5-11) (relying on Centennial Puerto Rico License Corp.
v. PRTC, Request for Emergency Order and Complaint, Case No. JRT-2003-Q-0070 (filed May 13,2003).

Moreover, PRTC urges the Board to place considerable weight on the ability of competitors to
utilize currently deployed wireless switches that serve customers throughout the Commonwealth. (Brief of
Puerto Rico Telephone Company, Inc. page 11-12) PRTC points to Centennial as having modified its
existing wireless switches thereby allowing it to serve both wireline and wireless customers. The Board
declines to place considerable weight on this apparent competitive anomaly. The Board does not believe
that competition should come exclusively from wireless carriers' attempts to modifY switches to
accommodate wireline deployment. If the Board were to place undue weight on this fact, the number of
competitive wireline providers would be circumscribed by the number of wireless carriers serving the
Commonwealth. The Board's ultimate vision is to have a robust competitive marketplace with a multitude
ofcompetitors in the significant Puerto Rico markets - a goal that has not yet been realized.
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Puerto Rico. It is the Board's view that these disparities alone justify rebuttal of the

FCC's no impairment finding.

c. Requiring CLEC to compete using a facilities-based approach
is an appropriate policy for a mature competitive market. The
markets in Puerto Rico are not yet mature that would justify
adopting this policy approach.

In addition to the two explicit justifications for the Commission's finding of non-

impainnent is the detennination that facilities-based competition is the preferred avenue

for CLECs. The Board understands the Commission's preference for facilities-based

competition; however, the Board urges the Commission to consider that the three avenues

of competitive entry: resale, UNE, and facilities-based provisioning all have a public

interest benefit. One of which that is noted in the Board's record evidence is the

evolutionary nature of CLEC operations. One CLEC operating in Puerto Rico has an

extensive resale operation and is planning to migrate to a UNE platform in the eventual

development of a facility-based operation. The evolutionary nature of competitive entry

was anticipated by Congress when it adopted a three-prong approach. Other national

markets may be at a point ofevolution so that the encouragement offacilities-based entry

is appropriate. However, the markets in Puerto Rico have not reached that evolutionary

threshold where facilities-based competition should receive preferential policy treatment.

As is demonstrated herein, there are significant operational issues regarding collocation,

and possibly operational issues regarding UNE loops and cross-connects that warrant the

continuation of the requirement that PRTC provide access to local circuit switching on

18



an unbundled basis to CLECs for the purpose of serving end-user customers using DS1

capacity and above loops.

2. Operational Criteria

Aside from attempts to clarify the record evidence, PRTC's response to all operational

issues is that it is ready, willing and able to provide collocation, UNE loops and cross

connects in a timely and efficient manner. It recommends that the Board conclude that

no operational impairment exists in Puerto Rico markets. In examining the record

evidence, the Board finds that there exists significant operational impairment in Puerto

Rico markets that the Board believes are sufficient to rebut the Commission's national

finding ofno impairment.

a. Despite its claim, PRTC is not ready or able to provide stand
alone TINE loops, collocation, or cross-connects.

The TRO states that the Board may rebut the FCC's national no impairment finding if it

finds that operational barriers exist in Puerto Rico markets.24 According to the

Commission:

In making this showing, the state commission shall consider the following
operational characteristics: incumbent LEC performance in provisioning
loops; difficulties associated with obtaining collocation space due to lack
of space or delays in provisioning by the incumbent LEC; and the
difficulties associated with obtaining cross connects in the incumbent
LEC's wire center?S

24

25
See TRO at 'II 456; 47 C.F.R. § 51.319(d)(3).
See 47 C.F.R. § 51.319(d)(3)(i).
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The record developed and reviewed by the Board shows that PRTC has not provided a

stand-alone UNE loop to a CLEC in Puerto RicO?6 PRTC has only recently completed

two collocations and their final acceptance is a matter of dispute between PRTC and

Centennial.27 And, PRTC has not provided a cross-connect to a CLEC in Puerto RicO?8

Simply put, the FCC identified three specific activities that it considers to be critical to

switch-based competition, and apparently PRTC has not successfully done any of them.

Evidence from Centennial's collocation experience unmistakably suggests that there are

significant operational impediments to collocating with PRTC. This alone would satisfy

the operational criteria outlined by the Commission.

Moreover, the Board's record evidence does not support the contention by PRTC in the

proceedings before the Board that, despite its inexperience, PRTC is nevertheless "ready,

willing, and able" to provide stand-alone UNE loops, collocation, and cross-connects

effectively. As a general matter, it is unrealistic to assume that any ILEC can provide a

service without difficulties or delays when it has never provided the service before.29

Indeed, PRTC witness Correa readily admitted in his direct testimony that problems with

26 See Correa Direct Testimony at 8 (lines 1-3). Mr. Correa mistakenly testified that PRTC has
provided as contemplated in the FCC's analysis because it has provided UNE-P circuits to WorldNet that
include UNE loops. The Commission's analysis, however, refers to providing stand-alone TINE loops - a
fundamentally different process that, unlike UNE-P, involves the physical cutover of loops to a CLEC
collocation or switch. See Bogaty Rebuttal Testimony at 5 (lines 19-33); Walker Rebuttal Testimony at 3
(lines 42-45) & 4 (lines 1-6).
27 See Correa Direct Testimony at 4 (lines 4-6). In Oral Arguments on December 16, 2003 the Board
understood that there is a dispute regarding the finality of two Centennial collocation requests that have
been fraught with unexpected delays and costs. Centennial's singular evidence is compelling and signals
the various operational impediments CLECs face when attempting to collocate with PRTC.
28 See Correa Direct Testimony at 10 (lines 2-5).
29 See Bogaty Direct Testimony at 3 (lines 34-41); Walker Rebuttal Testimony at 1 (lines 27-30) & 2
(lines 1-3).
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new service offerings should be expected.30 Under the best circumstances, therefore, it

would be difficult for the Board to find that PRTC that has never provided a UNE loop,

cross-connect would nevertheless be able to do so well enough to validate the FCC's no

impairment finding.

The record reveals beyond this, however, that PRTC's case does not even involve the

best circumstances. Rather, the record documents a track record of PRTC wholesale

service failures (including specific collocation failures) that make PRTC's claims of

instant and unprecedented competence even less credible. Indeed, this documented track

record includes instances where even after two to four years of experience and

opportunity, PRTC has failed to devote the resources or attention necessary to provide

even the most basic services and facilities without substantial operational problems.

With regard to collocation, the record simply does not support PRTC contentions that it is

"ready, willing, and able," that it is providing collocation "apace," or that it has met all of

its interconnection agreement deadlines in dealing with collocation requests.3L In reality,

the only attempt that PRTC has made to provide collocation in Puerto Rico resulted in a

fonnal complaint filed with the Board earlier this year. In the complaint, Centennial

reported that PRTC failed to meet a July 2003 interconnection agreement deadline for a

number of Centennial collocation orders and that other Centennial collocation orders

30 See Correa Direct Testimony at 4 (lines 15-16).
31 See Correa Direct Testimony at 5 (lines 11-13). Notably, Mr. Reynolds' testimony that PRTC is
ready to provide collocation simply because collocation space is available is also not supported by law.
The FCC analysis requires consideration of space availability, but also of difficulties and delays in
obtaining that collocation space. See IRO at '1f 456.
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have been pending with PRTC for over three years.32 And., Centennial has commented

on the record in this proceeding that despite its settlement of its complaint against PRTC,

the collocation process devised by PRTC is still ''highly problematic" and that ''many

issues remain.,,33

Very similarly, the record also reveals that in 2001, PRTC committed to be

"ready, willing, and able" to make UNE-P available for the first time in Puerto Rico by

no later than October 1, 2002. On October 1, 2002, however, PRTC did not provide

UNE-P as required or promised. Although PRTC tacitly accepted and processed initial

UNE-P orders, it did so without processes or systems in place for a host of important

UNE-P arrangements, including, importantly, detailed usage billing.34 Moreover, the

completion ofWorldNet's initial orders was (and, over a year later, "still is) plagued with

significant and costly process breakdowns, including widespread and recurring billing

errors, completely unnecessary disconnections of WorldNet customers, and a billing

system that, according to PRTC, was (and still is) not yet configured to charge WorldNet

based on WorldNet customers' actual usage ofUNE-P lines.

Finally, the record also reveals that PRTC has had four years of experience in providing

resale services to WorldNet. Yet, despite continuing WorldNet complaints, meetings,

and PRTC promises, PRTC is providing bills to WorldNet that require, according to

See Bogaty Rebuttal Testimony at 3 (lines 5-11) (relying on Centennial Puerto Rico License Corp.
v. PRTC, Request for Emergency Order and Complaint, Case No. JRT-2003-Q-0070 (filed May 13, 2003).
33 See Centennial Response to Initial Board Information Reqnests II.9 & II.l?.
34 In like manner, the PRTC processes and plans described by Mr. Correa in his direct testimony do
not address a number important provisioning issues with which PRTC has historically had substantial and
crippling problems, including most prominently, billing.
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WorldNet, it to make approximately 5,000 manual adjustments each month and, in some

cases, reflect errors that have been included on every WorldNet bill for the past four

years.35

In conducting its analysis, the Board found it difficult to envision any stronger showing

of an operational barrier than an ILEC that has absolutely no experience in successfully

providing stand-alone UNE loops or cross-connects and very limited experience in

providing collocation. Indeed, perhaps the only possibility to have a stronger showing is

to have a record in which the ILEC not only does not have any successful experience, but

actually has negative experiences in providing these services and a consistent track record

of being unprepared, uninterested, and incapable of providing wholesale services as and

when required or promised. Such is the finding the Board makes regarding the Puerto

Rico markets. The Board finds this evidence compelling enough to rebut the

Commission's national finding and to warrant a Waiver Petition.

b. PRTC is not ready or able to provide other services necessary
for CLEC switch deployment.

In the TRO, the Board notes that the Commission did not limit the Board to considering

only PRTC's performance with regard to providing UNE loops, collocation, and cross-

connects. Instead, the FCC went on to ask state commissions also to consider "other

evidence" regarding potential operational barriers.36

35

36
See Bogaty Direct Testimony at 4 (lines 4-10).
See TRO at,r 456.
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In this case, the record includes "other evidence" of operational barriers in Puerto Rico

markets, which, again, reflects problems created by PRTC inexperience and its history of

ignoring service obligations until forced to confront them. For example, the record

indicates that there is a complaint regarding PRTC's provisioning of local number

portability to a CLEC in Puerto RicO.37 Local number portability is a vital and necessary

component to CLEC switch deployment, and it is an obligation and issue that PRTC has

largely ignored.

Similarly, the record indicates that PRTC has little to no experience in cooperating with

competitors to gain or share access to necessary easements or rights-of-way provided by

third parties.38 Quite simply, without this experience or any existing service

commitments or processes with regard to this necessary service, PRTC has placed itself

in another very powerful position to frustrate CLEC efforts to deploy facilities and,

accordingly, to create a significant operational barrier.

Moreover, as noted above, CLEC switch deployment in Puerto Rico has been negligible

in comparison to other jurisdictions governed by the TRO. Puerto Rico simply has not

yet had the opportunity to establish the support systems and vendors, consultants,

technical experts, and other critical resources that have become readily available in other

jurisdictions.39 In essence, without access to PRTC high-cap switching, CLECs would be

37

38

39

See Bogaty Direct Testimony at 5 (lines 29-33); Walker Rebuttal Testimony at 4 (lines 2~6).

See Bogaty Direct Testimony at 5 (lines 34-37).
See WorldNet Response to Initial Board Interrogatory No. 17.
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forced to incur the time, resources, and expense of creating these support systems nearly

from scratch.

The Board finds that there are substantial operational barriers related to PRTC operations

that strongly rebut the national finding of non-impairment. CLECs interested in the

Puerto Rico market have entered and then have exited the marketplace, even after

extensive interconnection agreements have been arbitrated. This suggests to the Board

that the operational hurdles carry a significant financial burden so as to make entry into

the Puerto Rico markets uneconomic. The Board is hopeful that in the next 2 years, the

track record of PRTC in cooperating with CLECs and in the provisioning of network

components will justify a removal of the provisioning of high-capacity switching. As it

indicated earlier, the Board will open a proceeding within two years of the filing deadline

of this Waiver Petition to detennme whether PRTC's actions have improved to warrant

removal of the operational considerations mentioned above. Thus, the Board requests

that the Commission grant this Waiver Petition so that the markets in Puerto Rico may

mature in the next two years, thereby justifying the removal of local circuit switching for

Enterprise Customers that would integrate Puerto Rico into the national uniform policy

envisioned by the Commission.

5. ECONOMIC CRITERIA

In addition to the costs imposed by the operational criteria discussed above, the

Commission also identified economic criteria that also cause barriers to entry. The

Commission's rules state that a successful rebuttal of the national finding of non-
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impairment can be obtained by either showing the existence of economic characteristics

of costs caused by operational barriers, economic barriers to entry, or both.40 The

evidence supporting operational barriers is so strong that the Board determines that it

does not need to examine, at this time, the specific economic barriers evidence in the

record.

If it were to do so, the Board would find that the record evidence is incomplete as to

economic briers and therefore cannot make any findings regarding the same. Hence,

the Board will leave to another time a complete examination of economic barriers. The

90-day schedule did not provide sufficient time for a second round of Board

interrogatories that would be necessary to develop the record evidence sufficient to

support explicit findings related to economic barriers.

6. CONCLUSION

The Board respectfully requests that the Commission grant this Waiver Petition that

would require the continuation of PRTC's provision of local circuit switching for

Enterprise Customers. This waiver would apply to each of the four Enterprise markets

described by PRTC and adopted by the Board in this Waiver Petition. The operational

barriers to CLECs exist and are significant. The Board finds that these operational

barriers pose a significant barrier to entry that makes entry into the Puerto Rico markets

uneconomic.

40 47 CPR § 51.319(d)(3)(i).
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The Board finds also that the record evidence is incomplete and therefore does not make

any determination regarding economic barriers at this time. This finding is not a

limitation to the Waiver Petition because the Commission's rules provide that operational

barriers, economic barriers or both can successfully rebut the national :finding of non-

impairment. The granular findings made by the Board regarding operational barriers

sufficiently rebut the national finding.

Furthermore, the Board will :initiate a proceeding in two years to determine whether its

findings regarding operational barriers have been removed by a successful track record

posted by PRTC in the next two years.

Respectfully submitted,

/sl
Phoebe Forsythe Isales
Chair
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C. Statu~ of PRTC and Competition in the Puerto Rico Market

On several occasions in the course of this hearing,. and in virtually all its filed pleadings, .

PRTC has referred to itself as a "mid-size" ILEe. Indeed, in its Post He~g Brief, ·PRTC

ciaims status as a "small to medium-size" lLEe:

WorldNet wants to impose penalties fot perfQrmance
standards that go far beyond the penalties in an
interconnection agreement involving a small to medium-size
nEC, such as PRTC.

PRTCPost Hearing Briefat 78.

In fact, PRTC is the ninth· largest Local· Exchange Carner in the country, with

approx.i?lately 1.3 million access lines, and its parent holding company is the largest LEe; in the

country with almost 58 million access lines. See Phone Lines 2003, J~I Capital.Advisors, LLC

(2003). Considerip.g that there are over 1000 LECs in the United States and that the large

majority have less than 100,000 access lines, char~cterizing PRTC as "small to medium-size" is

disingenuous: Only 10 companies have more than a million lines and PRTC is one of them.

PRTC may belong to "mid-size" industry groups (at least prior to acquisition of a controlling

interest by Verizon), but it does not suffer from the lack ofresollfces·that true small to medium..

size companies suffer from.

I also take notice of the Board's recent proceeding to consider whether to seek a ~aiver

of the FCC's" national finding of non-impairment for local circuit switching for "Enterprise"

customers. See Review ofthe Section 251 Unbundling Obligations ofIncumbent Local Exchange

Carriers, CC Docket Nos. 01 ..:338, 96-98" and. 98-147, FCC 03-36, released August 21, 2003.

That proceeding led to the filing of a Petition for Waiver on December 30, 2003. Waiver

Petition of the Telecommunications Regulatory Board ofPuerto Rico, CC Docket No. 01-338 et

81, December 30, 2003 ("Waiver Petition").
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The Waiver Petition identified the market conditions ill Puerto Rico that led to the'. .... .

Board's conclusion that there exist operational barriers in the loeal telecommunications market

that impair CLECs witbout tbe ability to obtain unbunqled local switching to some customers.

Among the' Board's conclusions, based on record evidence, is that PRTC has not successfully'

provided a standalone UNE loop to a ernc in Puerto Rico, that PRTC has not completed a

successful and timely collocation, 'and has not.provided a.successful cross-connect. See Waiver

Petitiqn at 20. The Board found that the track record of PRTC ,regarding wholesale failures

makes claims of competence not credible: '

[i]ndeed, this documented track recoro in~lrides instances
where even, afte~ two to four years .of experience and
oppo~nity, PRTC has failed to devote .the resourceS or
attention necessary to provide even the most basic services
and facilities without substantial operational problems.

Waiver Petition at 21.

, Thf? decisions I make today will be based upon the requirements of the Act, ~aking into

~onslderation the Board's conclusions regarding the commitment of PRTC to tbe :development of

competition in Puerto Rico.

D. The "Opt In" Matter

Pursuant to Section 252(i) of the Act:

[aJ local !'!xchange camer shall make available any
interconnection, service, or network element provided under
an agreement approved under this section to which it is a
party to any other requesting telecommunications carrier
upon the same terms and conditions as those provided in the
agreement. .

47 U.s.c. § 252(i).

This section, known as the Most Favored Nation clause, is reflected by the FCC in

Section S1.809.which requires alllLECs to make available:
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· :6. Billing and Payment Issues

The billing and payment issues can be grouped into two subsets: fIrst, those that relate to

WorldNet's creditworthiness and the timeliness ofpayment and second, those :that are concerned

with the plarity and quality of PRTC's bills to WorlqNet. The subsets are related becaus~ the

quality and clarity of PRTC's bills directly affect the timeliness of payment.

I tum flIst to the question 'of Wo~ldNet' s.creditwo~thiness and the timeliness of payment. .

In tlSS\:?Dce, tlie dispute Is whether It tak~s Jllore than 30 days to revIew a PRTC bill. ,If it does,

then the delays in payment by WorfdNet are understandably r~lated to' a failure. to receive a

complete and accurate invoice. If a f1RTC bill can he reviewed in. substantially less time, then

payment delay can be laid at ¢e feet ofWorldNet. .

I believe that the record shows a history of problems with PRTC bills. Mr. Bogaty

testified. to PRTC billing errors requiring over 5,000 manual.adjustments .each ,month. Bogaty

Direct Testimony at 4; see also Hearing Transcript at 458. .He also testified that some billing

disputes continue to be umesolved after almost eighteen months. Bogaty Direct Testimony at 5.

Even PRTC seems to concede that its billing systems need improvement:

PRTC understands that some of its systems and facilities
need to be upgraded, and it hils committed fmancial
resources and personnel to doing so j~ order to benefit all of
its customers, both retail and wholesale.

PRTC Post Hearing Briefat 3.. I commend PRTC on its recognition that things need llnproving,

but I do not have great confIdence in success in the near term. Improvements in the PRTC

billing systems have been promised before, to no·avail. See e.g., Hearing Transcript at 631;

639-641. Indeed, Ms. Caballero testifIed to an inability, despite repeated efforts, to retain

personnel dedicated to the WorldNet billing process. Hearing Transcript at 754. Without
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adequate. staffing, it .seems unlikely that the significant bi)ling problems will be solved in the. .'

neartenn.

Based upon this evidence, I generally conclude that problems with the PRTC bills persist

to this day and that it is entirely believable that review .of the PRTC bills could take significantly

. .
more than 30 days. This conclusion is reflected in the individual issue resolutions in Appendix

A.

. I turn now to the other subset of billing issues, those that have.to do directly with the

quality and clarity of PRTC's bills and whether they are of a lev.eI'that provides WorldNet a.
. . .., . .

"meaningful opportunity to compete." In the context of Section. 271 proceedings, the FCC. . .

requires that Bell Operating. Companies' demonstrate that their wholesale billing provides

competing carrier's with a "meaningful opportunity to compete·." See, e.g. SBC Communications

Inc., 18.FCC Rcd 21543 at !]Ill5 (2003); SBC Communications, Inc., 16 FCC Red 6237 at !]I163

(2001); Verizon of Pennsylvania,' 16 FCC Rcd 17419' (2001), affinned 'Sub no.m. Z-TEL

Com'munications Inc. v. FCC, 333 F.3d 262 (D'-C. Cir. 2(03). If so, then, those ckers are found

to have 'satisfied one of the aspects of the requirements of the competitive checklist at Section

27l(c)(2)(B), specifically the requirement that the EOC provides non-discriminatory access to

uetwork elements in accordance with th~ requirements of Sections 251(c)(3) and 252(d)(1). See

47 U.S.c. § 271(c)(2)(B)(ii). UnClerstandiJ;lg that PRTC is not a Bell Operating.Comp~ysUbject

to Section 271 (although its affiliates are), I'nevertheless believe the "meaningful opportunity to

compete" standard is appropriate for considering whether PRTC's wholesale billing meets the

requirements of Section 251(c)(3).

When judged against that standard, it is clear that PRTC's wholesale billing fails. The

record shows use of non-standard billing formats, see Bogaty Direct Testimony at 10, "decimal
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point rounding up," see Bogaty Direct Testimony at 8, use of estinultes for billing, see Caballero

Direct Testimony at 8, recurring "billing errors" that are known to be errors, but go unfixed, 'see

Hearing Transcript at 458, and a host of other problems.

There is no dOllbt that these problems deprive WorldNet of a "meaningful opportunity to

compete." There is also no doubt that the PRTC whole'sale billing, system is considerably below

par. My decisions in Appendix A generally re:fl~ct these conclusions.2

. C. Performance Standards

As an initial matter, I address whether I have the authority to impose performance
• ' 1 . " •

standards in an arbitration. PRTC maintains that perfonnance standards can be contained in an

. .
interconnection agreement by agreement of the parties, or can be imposed globally on all carriers

through a generic rulemaking proceeding. PRTC Post Hearing Briefat 79:

rhe law is clear that that perfonnance standards can be imposed' in this arbitration

proceeding. In Mel Tel~communicationsCorp. v. BellSouih ~elecommunications Inc., 298 ~.3d

. 1269 (11th Cir. 2002), iiIler the Florida Public Service Commission concluded that it lacked

authority to impose performance standards, the Eleventh Circuit reversed:

[t]he provision requested by MCI, however, clearly falls within the
FPSC's authority. Under 47 U.S.C. § 252(b)(4)(C), "the State
commission shall resolve each issue set forth in the petition and the
response, if any, by imposing appropriate conditions as required to
implement" the arbitrated agreement. . Clearly, enforcement and
compensation provisions, including the liquidated' damages

2 It is likely that, in order to meet the requirements of this Order, PRTC may be required to h!IBten its financial
commitment to improve its billing system. The question of who should pay for necessary enhancements has
been raised. See Caballero Reply Testimony at 5. There are, I believe, two separate kinds of bi11ing involved
in this arbitration. Tqe first is "billing" as part of Operation Support Systems, an unbundled network element.
Proper charging for TINEs is on a lELRIC basis, which assumes a modern, efficient network. Therefore,
upgrades to the outdated, inefficient PRTC billing system cannot be charged to CLECs who acquire billing as
an ass UNE. The second kind of billing involved in this arbitration is "billing" as invoicing for services
rendered by PRTC to WorldNet. In this kind of billing, WorldNet is no different than any other PRTC
customer that receives a regular bill. Upgrades to the biIling system in this <:apacity are a normal 'Cost of doing
business and are not specifically charged to anyone customer.
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provision desired by Mcr, fall within the re~ of "CDnditions ...
required to implement" the agroement. For example, 47 U.S.C. §
252(c) - to which § 252(b)(4)(C) expr~ssly refers .- specifically
mandates that the state commission "provide a' schedule for
implementation of the terms and conditions by the parties to the
agreement." 47 U.S.C. §252(c)(3). A schedule for implementation
would be potentially. meaningless without some mechanism to
enforce it; thus, enforcement mechanisms like those desired by
MCI are clearly contemplated by the Act and within the FPSC's
.authority.

Id. at 1274. See also, Mel Communications Corp. v. U.S. West Communication~, 204 F.3d 1262,

. 1211-72' (9th Cir. 2000) (holding that FCC's Local Competition Order "mdicated that the ·general. . .

I1lles [of nondiscriminatory access] would 'rely' on. the states to develop more specific ones "in

. .
arbitrations and otber state 'proceedings,:' and stating. that the FCC wanted states to impose

performance standards). Having resolved· that there is no legal impediment to the jmposition of

performance standards, I turn to whether they should be imposed here.

Performance standards have been imposed in interconnection agreements for several

years. See Hearing Transcript.at 360 (Walker: "almost all of them {Interconnection A-greements

since 1996] have some level of performance standards!'). Indeed, l;'RTC's Brief notes that

performance standards affecting service are important to. robust wireline competition. See PRTC

Brief at 71 (citing Application of Bellsouth Corpor~tion, et al. Pursuant to Section 271 of the

Communications Act of 1934, as Amended, to Provide In-Region, Interlata Services in South

Carolina, MO&O, 13 FCC Red: 539, l[ 137 (1997) ("The most competitively significant

performance measures are those that describe the ·end-to-end quality of service from a customer's

viewpoirit" (citation omitted)).

In addition to a long lllstory of the inclusion of performance standards in interconnection

agreements. in the United States, there is also local support for their inclusion. Notably, in the

2000 arbitration between PRTC and RSV Telecom, Inc., the Board required the inclusion of
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performance standards. See RSV Report and Order at 16. MOfl30ver, the agreement that PRT.C. ....

and WorldNet have been operating under for the past two years includes performance standards, .

albeit ones that .were reached via negotiation.

T~e testimony introduced during the arbitratio.Q by witnesse~, through pre-filed direct and

rebuttal testimony as well as live testimony; reveals' that performance standards are required

here. The question is· which:' the "performance· standards" proposed by WorldNet or the

."peJfo.rnlallce measures" offered by PRTC; or. some ~ombinationof the ~o?

. .
WorldNet proposed 85 perfo~anc.e standards in this ~bitra~on. The testinJony revealed.

that WorldNet's performance standards 'Were the .product of careful cOD,sideration, involving. '. .

WorldNet personnel prioritizing the "reai world" problems that it has. encountered with PRTC,

and their effect on W orldNet's. business. See Hearing Transcript at 496, 569. The testimony of

Mr. Bogaty revealed that WorldNetconsidered PRTes 'system capabilities3 and considered the

cost to WorldNet's business from failures (both r~putation' an~ out-of-pocket)in developing the

.standards. See Hearing. Transcript at 497, 500, 570, 649. The same t~stimony shows that the

performance standards were developed as a result of problems and issues that WorldNet had

experienced with PRTC throughout the years: See J:learing Transcript at 504.

The testimony showed that t?e WorldNet performance standards,.which were developed

by WQrldNet internally, wel'e v.etted by Mr. Walker. Mr. Walkc:r testified that he was. asked by

WorldNet to review the WorldNet performance standards to make sure "that they'weren't too

severe or unreasonable, or be impossible to achieve." Hearing Transcript at 361-62. He

testified, based upon his significant experience in the field, and review of other interconnection

Mr. Bogaty .was cross-examined on a statement he. made about PRTC's capabilities being "irrelevant." See
Hearing Transcript at 582~ He persuasively explained that WorldNet believed that PRTC's capabilities were
irrelevant to the performance standards, but nevertheless considered them in developing the proposed
performance standards. See Heq.rillg Transcript at 583.
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agreements, that th~ WorldNet performance standards ,were' "fair and reasonable, and

achievable." Hearing Transcript at 362.4 He ,further testified that the performance standards

could be achieved even if other CLECs opted into. them.. Hearing Transcript at 409.

~RTC. proposed 20 performailce measures in this arbitration. The testimony of Mr. Pick' .

was that PRTC's performance measures were aimed at those 'areas that were "service impacting."

Hearing Transcript at·1114. Mr. Dick also.considered the FCC's requirements of non-'

discrimination, the correlation between pcnaIties and actual damages and the re~istic possibility
, . '

that the standards could be achieve.d in, crafting. PRTC's perfo~ance measm:es. Hearing

Transcript at 1114-1115.

Mr. Dick, however, was generally unfamiliar 'with the performance standards in the. ' . .

current PRTClWorldNet Interconnection,Agreement, although he testified that he was aware of

their presence. Hearing Transcript at 1097. Mr. Dick also testified that he had' not·discussed

any performance issues with any ~orldNet employee (id. at 1098-99), and had not, made any

determinations on how, WorldNet's services were affected. Heari1fg Transcript at 1136.

Moreover, for those performance measures with a retail analogue, as explained by Mr. Dick,

PRTC's performance measures rely upon a modified Z-test to compare the PRTC retail customer

service with that provided to WorldNet to determine if any difference is 'Statistically significant.

lIearing.Transcriptat 1131-1132, 1141-1J42.

In' addition to tbe pre-filed and live testimony on performance standards, 'both parties

expanded on their respective positions in post-hellfing briefs. PRTC argues, as it did during the

arbitration, that "parity" is the relevant criteria when considering performance standards for

which there is a retail analogue. According to PRTC, the' Eighth Circuit's decision in Iowa

Notably, PRTC did not dispute that Mr. Walker has had many years of experience and that he has reviewed
many interconnection agreements. See Hearing Transcript at 397.
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UtilitieslJoard v. FCC, 120 F.3d 753 (8th Cir. 1997), aff'~ in part and rev'd in part, 525 u.s.

366 (1999) ("Iowa Utilities f'), makes clear thatit cannot be required to provide superior service

to WorldNet (or any other CLEC) than it provides to its own 'retail custo~ers. PRTC Post

'. .
Hearing ;Briefat 6~. According to PRTC, adopting th~WorldNet performance standards would

lead to this impermissible result occurring. Id.

WorldNet, on th~ other hand, m~ta.ilJ.s, that stat~ commissions have the right to create, .

iilld enforce a higher sLandard of'service performan~e, and tbat state cOJ!1IIIissions have rejected .

. , ,

an ILEC's attempt to measure quality"according to its Dwn performance. WorldNet post Hearing.. . .'. '.

, ,

Briefat 142-43 (citing In the Matter of the fetition ofSprint CommlJnications Company L.P.for
, "

Arbitration of Inte;conn~ction' Rd~es,' Tenns, 'Co~ditions and, Prices with us West

Communications, Inc., Pursuant to Section 252(b): of the Federal Telecommunications Act of

1996;Opinion" Docket No. P-466,4211M~96-1097, 1997'Minn. PUC LEXIS 3:5, 53 (Minn. PUC

1997)).

I find the testimony of the WorldNet witnesses on the creation, D:eed and achievability of

.. the WorldNet performance standards', especially that of Mr. 'Bogaty and Mr. Walker, to be

credible, arid, persuasive. As set forth above; the r~cord reflects that WorldNet carefully cr~ated

these performance standards based upon its prior experience with PRTC. The standards take into

account the damage suffered by WorldNet (time spent, out-of-pocket and reputationJ and tbe

athievability of the standards by PRTC. PRTC's standards, on the other hand, do not

sufficiently cover all the areas that must be, addressed here, and would be confusing to implement

and monitor.

For those· reasons, I prefer the WorldNet perfonIiance standards. However, I am

persuaded by PRTC's argument that it is not required ts give superior service to a CLEC than it
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provides to itself. I b~lieve the Eight Circuit's decision in ~(Jwa a.tilities I is corr-ectly ~terpr~ted

. .
to have struck down the FCC's "superior quality'.~ rules, Sections 5L305(a) and 51.31l(c).

It is nevertheless distressing to ·conclude. that, in the context of this arbitration; I am

unable to .requiI:e PRTC to improve. the· level of service it provides. I strongly disagree with

PRTC's argument that "competitive imperatives will compel it to improve service to all of its

customers." PRTC Post-Hearing Briefat. 96. I believe that the experIence todat~ in Puerto Rico

proves otherwise. So long as infenor service is provided to ~ ~Cs - ;and to PRTC's

customers as well - there is 'no competitive goad. Without that go.ad, .there is no reason to devote

.the resources necessary to improve the quality of serVice -proyided.to the consumers on Puerto

Rico.

The only protection against such an outcome is the Bc;>ard, which can. conduct a

meanfugful generic proceeding to estab~sh performance standards and provisioning intervals,

, ,

with liquidated damages. This generic proceeding was suggested by PRTC and I awee' that it
. .

,,
can be very helpful. I recommend to the Board that such a prQceeding' be undertaken

expeditiollsly_

The problem is what to do pending the outcome of that proceeding. PRTC recommends

the adoption of its 20'performance standards as all interim approach. .However, for reasons

discussed above, I find the·PRTC performance standards lacking... Nor is it appropriate simply to

omit performance standards from this Agreement.

I therefore tum again to the WorIdNet performance standards, and to the question of

whether in adopting those standards I am requiring PRTC to provide "superior" service to

WorldNet. As ~ initial matter, I note that I am not unsympathetic to PRTC's concern that 100%

performance at the benchmarks set by WorldNet is currently unattainable. See PRTC Post
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Hearing Briej at 76~77. I believe a'reasonable opportunity to "ramp up" is desirable. That

"ramp up" opportunity, not specifically discussed in the context of each of the WorldNet

performance standards. may affect the issue of whether adopti~n of the Worl.~et performance

standards requires PRTC to provide. superior service.
,

In addition, the record does not contain clear· evidenc€; for each of. the proposed

WorldNet performance standards, that adoption of the standard, with the "ramp up" opportunity,

would,. actually require PRTC Lu provide superior s~rvice. The record contains allegations that

some of the performance stand~ds. violate some PRTC "iDternal interval," but it ci~s not
. . "

contain actual times for provisioning each of the services. contemplated in the WorldNet

perfo~ance standards. A PRTC "internal interval'; m'ay be "within 45 day~/, while th~ actual

time that PRTC is able to provide the service to.itself is five· days. In short, the record is not

, ,

clear on.actual provisioning intervals for each WorldNet perfonnance standard

I conclude that PRTC has not shown that adoption of the WorldNet perfoim~ce
. '..

, standards, with the "ramp up" opportunity described below would require it to provide 'superior

service to WorldNet in the case of each performance standard. Therefore, I adopt the WorldNet

performance standards, modified to iriclude a: "ramp up." However, I offer PRTC an opportunity

to demonstrate that adoption of any.of the 85 WorldNet performance standards would requite it

to provide WorldNet a superior quality service. I require any rewnsideraLion of tbi~ point to

include, for each performance standard in controversy, PRTC's reco.mIJ?ended provisioning

interval and breach unit, as well as specific evidence as to why adherence to the WorldNet

performance standard would represent superior quality.

For example, Performance Standard 27, Facilities Unavailable Notice, requires that in the

event that PRTC cannot complete a WorldNet order because necessary facilities are unavailable,
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BEFORE THE

Federal Communications Commission
Washington, DC

In re Applications of

VERIZON COMMUNICATIONS INC.,
Transferor,

and

AMERlCAMOVIL, S.A. DE C.V.,
Transferee,

for Consent to the Transfer of Control of,
Licenses and Authorizations and
Request for a Declaratory Ruling
On Foreign Ownership

)
)
)
)
)
)
)
)
)
)
)
)
)
)

WT Docket No. 06-113
DA 06-1245

DECLARATION OF LAWRENCE R. FREEDMAN

I, Lawrence R. Freedman, under penalty ofpeIjury declare and say as follows:

1. 1 am the President for WorldNet Telecommunications.

? I have read and am familiar with both the present Reply of WorldNet
Telecorrunmncations, Inc. and the Petition to Deny of WorldNet Telecommunications, Inc.,
previously filed in the above-referenced matter.

3. The facts alleged in the Petition are true and correct to the best of my knowledge,
information and belief.

Lawrence R. Freedman
Dated: July 31, 2006



Certificate of Service

I do hereby certify that I have this 31 st day of July 2006 served the following with a copy
of the foregoing REPLY OF WORLDNET TELECOMMUNICATIONS, INC. via electronic
filing, electronic mail and/or by placing a true and correct copy of the same in overnight mail,
addressed to the parties listed below

+Marlene H. Dortch
Office of the Secretary
Federal Communications Commission
The Portals, 445 1ih Street, SW
Room TW-A325
Washington, DC 20054

*Best Copy and Printing, Inc.
The Portals, 445 1ih Street, SW
Room CY-B402
Washington, DC 20054
fcc@bcpiweb.com

Alejandor CantU Jimenez
General Counsel
America M6vil, S.A. de C.V
Lago Alberto 366
Torre 1, Piso 2
Colonia Anahuac
11320 Mexico, D.F.

Philip L. Verveer
Michael G. Jones
Daniel K. Alvarez
Willkie Farr & Gallagher LLP
1875 K Street, NW
Washington, DC 20006

Michael E. Glover
Karen Zacharia
Leslie V. Owsley
Verizon
1515 Courthouse Road
Arlington, VA 22201

+ VIA ELECTRONIC FILING

*VIA ELECTRONIC MAIL

Nancy J. Victory
Wiley Rein & Fielding LLP
1776 K Street, NW
Washington, DC 20006

*Erin McGrath
Mobility Division
Wireless Telecommunications Bureau
445 1ih Street, SW
Washington, DC 20054
Elin.mcgrath@fcc.gov

*Susan Singer
Spectrum and Competition Policy Division
Wireless Telecommunications Bureau
445 1ih Street, SW
Washington, DC 20054
Susan.singer@fcc.gov

*David Krech
Policy Division
International Bureau
445 1ih Street, SW
Washington, DC 20054
David.krech@fcc.gov

*Susan O'Connell
Policy Division
International Bureau
445 1ih Street, SW
Washington, DC 20054
Susan.oCOlmell@fcc.gov



*Gail Cohen
Competition Policy Division
Wireline Competition Bureau
445 12th Street, SW
Washington, DC 20054
Gail. cOhen@fcc.gov

*Jodie May
Competition Policy Division
Wireline Competition Bureau
445 1ih Street, SW
Washington, DC 20054
Jodie.may@fcc.gov

*Neil Dellar
Office of the General Counsel
445 lih Street, SW
Washington, DC 20054
Neil.deIlar@fcc.gov

*Veronica M. Ahem
*Leslie Paul Machado
Nixon Peabody LLP
401 Ninth Street, N.W.
Suite 900
Washington, DC 20004
vahern@nixonpeabody.com
lmachado@nixonpeabody.com
Counsel for Telecommunications Regulat07Y
Board

*Christopher W. Savage
Cole, Raywid & Braverman, L.L.P.
1919 Pennsylvania Avenue, N.W.
Suite 200
Washington, DC 20006
csavage@crblaw.com
Counsel for Centennial Communications
Corp.

+VIA ELECTRONIC FILING

* VIA ELECTRONIC MAIL

*Richard Rubin
*Angela R. Thompson
LeBoeuf, Lamb, Greene & MacRae LLP
1875 Connecticut Avenue, N.W.
Suite 1200
Washington, DC 20009
rrubin@llgm.com
arthompso@llgm.com
Counsel for Telefonica Larga Distancia De
Puerto Rico, Inc.

*Angel 1. Vargas-Carcana
*Kevin Miguel Rivera-Medina
Office of Legal Advisers &
Federal Affairs for the President
of the Senate
P.O. Box 9023431
San Juan, Puerto Rico 00902
avargas@senadopr.us
kmrivera@senadopr.us
Counsel for Puerto Rico Senators

Sigal P. Mandelker
Deputy Assistant Attorney General
United States Department of Justice
Criminal Division
935 Pennsylvania Avenue, N.W.
Washington, DC 20535

David A. NaIl
Nixon Peabody LLP
401 Ninth Street, N.W.
Suite 400
Washington, DC 20004

,~L~
Barbara E. Fitzpatrick
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