
August 7, 2006

VIA HAND DELIVERY
The HonorabJe KevinJ. Martin
Chainmm
Federal Communications Conl111ission
445 12th Street, S.W., Room 8-B201
Washington, D.C. 20554

Re: MB Docket No.03-124

Dear Chairman Martin:

On July 25,2006, Iwroteto you on behalf ofthe National Cable Television
Cooperative ("NCTC") to seek theCci111111ission'sassistance in resolving the inlpassc that
is effectively preventing smaller cable operators fr0111 exercising the right granted them
by the Commission's "!Yeu)s-l{ughes"o1'der tOlltiJize a bargaining .agent to ne.gotiate for
Fox-affiliated RSN carriage agreem.ents. By letter dated July 27,2006, Lindsay Gardner,
President, Affiliate Sales and MarketingforFoxCahle Networks,resjJondecl to my letter.
While 1 am pleased to note thatMf. Gardner has expressed NewsCorp.'s willingness to
allow those cabJe operators that appoint NCTCas their bargainingagcntshare with
NCTC the "info1111ation thatitreas011abl)tneeds" in order to effectively negotiate ontheir
bchaU~ I feel cOlllpellcd to respolldinorcler to set the rccord stniight as toce1'lain other
comments contailledill Mr. Gardner's letter.

First,NCTC will, of course, share with News Corp. (he names ofthe conlpanies
that appoint ina negotiate on their behalf. However, tvlr.Gardner's hy})eI:bo]jc
contention that NCTC is delllH.l1ding that News Corp. "inllnecliateJy divulge its most
commercially sensitive confidentialinfol111ation to every party clainling to represent (or
seeking to represent) s.mallcabJeoperators" is completely without merit NCTChas nol
asked Ne\vs Corp. to divulge illlY illfOllnation directly to NCTC. Rather, NCrCmerely
has beenseekingconfinnation that News Corp. wil1not object or otherwise take adverse
action against those companies that duly appointNCTC as their agent ifth08e companies
thereaflcr share -with NCTC (sllbjectto appropriate safeguards)infommtionrcgarclingthe
terms and conditions of their existing and expiredRSN-relatedagrecmcnts withFoxf'or
the limited pUIvose of facilitating NCTC's efforts at negotiating ne\\' or renewal Fox­
affiliated RSN carriage agreenlents 011 their behalf.
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Resolving this issue in advanGeoftheactuulappointn1entofNCTC as a
bargaining agent by these companies is absolutely essential so that the companies may
make an infonnedclecision·as to \vhetherNCTC wi11.be able torepresentthem.eflcctively
in negotiating \vithFox and, ifnecessary, in any arbitrationthat n1ight follow. As the
C0111mission is well-aware, under the "baseball-style" arbitration process establishccl by
the News-Hughes order, each side is required tosubl11it a single offer and the m-bitratoris
required toseloct the offer that most closely approximates market-based terms and
conditions. It would be ilTational for smaller cable operators to place their fate in the
hands of a bargaining agent if that bargaining agent was required to negotiate -and
f01111ulate an arbitration offer while completely in the dark regarding the terms and
conditions thatthesecompanies had previollsly negotiated, while News Corp., ofcourse,
has knowlcclgenot only of those agrt~ements,but ofallof its othercarriage agreements.

Second, NCICacknowledges News 01rp. '8 interest innot becoming "embroiled"
in a violation of antitrust law. However, the business review letter cited by Mr. Gardner
does not define or otherwise delineate the only pennissib1e UlTangemcnts between a
bargaining agent ancLitsmembers. Thefactthat Ne\vsCorp. did not raise any antitrust
concems when it acceptedthe bargaining agent condition imposed by the Commission in
the News-Hughes MeIer suggests thatNews Corp. is usil1gits llllexplainedand
unspecified antitrust conce111S as a conyenientexcuse to delay and avoid the fulfillment
ofits obligations under that condition.

Notwithstanding our disagreen1ent with Mr. Gardner's position on the matters
described above (as well as with his altem.pts to shift responsibility to NCIC forthe
delay in initiating carriage negotiations), NerC reiterates· its apprec.iation.forMr.
Gardner's acknowledgement thatFoxintends for NCTC to have acc(~ss to the information
it "reasonably needs" to representthe c0111panies thatdulyit appoint it to negQtiate with
Fox. As explained in l11yJuly 25 letter, as wellasin NCIC'sMarcb31, 2005 letteriC)
Fox Cable Networks and in NCTC's meeting \'{ith the MediaBureauin August 2005
(both referenced in attachments to Me Gardner's letter), the inforlnation that NCTC
"reasonably needs" in order to adequately represent its n1eJnber8 Llnequivocally includes
the tel1118 and conditions of the RSN-related affiliation agreements cnrrel1tly (or
previously) entered into by its members and Fox. To the extent News Corp. believes
otherwise, the burden is on i110 explain\vhy it wol.ild be unteasonablefor NCTC lobe
given access to such infoDl1ation, particularly Where Ihereareprotections put in place to
ensure that the inf01l11ation is used only for limited purposes and is not disc1osedto any
ofNCTC's members or to third parties other tllanNCTC's attorneys.
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Finally, NCTe notes thatMr. Gardner's letter-did not indicatcClnyobjectiQI1 to
NCTe's request for clarification that a cable operator who appoints a bargaining agent j()

negotiate on its behalfmay continue totany a Fox-affiliated RSN during the negotiation
period and any arbitration, notwithstanding the expiration of that operator's CLUTcnt
ctllTiageagreement with the RSN, NCTCinterprets News Corp. 's silence on this matter
as aJ.l indication oftheiTagreement with this interpretation.

Should you have allY questions regtlrding this matter, I \vouldhe most willing to
meet with you or your staff.

RespectfuUysubmitted,

ac: Heather Dixon
Jessica Rosenworce1(Officc ofCommissLoncr Copps)
Rudy Brioche (Office ofConunissioner Adelstein)
Aaron Goldherger(Officeof Conmlissioner Tate)
Cristina ChouPauze'(OHice ofCommissionerMcDowell)
Donna Gregg
Lindsay Garclner,Fox Cable Networks
Qualex International


