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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C.

In the Matter of )
)
National Cable & Telecommunications ) CSR-
Association’s Request for Waiver of )
47 C.F.R. 8 76.1204(a)(1) )

To: Chief, Media Bureau

REQUEST FOR WAIVER

The National Cable & Telecommunications AssociaftiNCTA”), the principal trade
association for the U.S. cable industry represgntable operators serving more than 90 percent
of the nation’s cable television households, reply requests that the Commission waive the
“integration ban” requirement set forth in the setgentence of Section 76.1204(a)(1) of its
rules for all cable operators until their deployiehdownloadable security or December 31,
2009, whichever is earlier. Verizon has askedsinilar relief, although its request was for an
unlimited time!

The integration ban currently provides that, effextuly 1, 2007, certain Multichannel
Video Programming Distributors (“MVPDs”) may no lper place in service set-top boxes and

other “navigation devices” that combine conditioaatess and other functions in a single

1 SeeVerizon’s Petition for Waiver of the Set-Top Box Integrati®an, 47 C.F.R. § 76.1204(a)(1) (filed July 11,
2006) (“Verizon Waiver Request”). In its request, Verizon dska waiver of the integration ban until its
version of a downloadable security can be implemented. SHoalddmmission grant the Verizon waiver,
under both the statute and the Commission’s rules, thaewauld also apply to “all service providers and
products in the category in which the waiver is granted,” infyf course, the cable operators for whom this
request is being filedSee47 U.S.C. § 549(c); 47 C.F.R. 8 76.1207.



integrated devicé.The United States Court of Appeals for the D.Ec@t is currently

reviewing the lawfulness of the integration bang #re cable industry has otherwise argued that

it satisfies the exemption from the ban claimedB53 However, assumingrguendacthat the

ban will apply to cable operators, NCTA respecyfgilibmits that this waiver request meets the

statutory criteria for Section 629 waivers and wiosgrve the public interest.

INTRODUCTION & SUMMARY

Section 629(c) of the Communications Act and theesponding Commission rule

expressly authorize the Commission to grant waigérs navigation device rules:

The Commission shall waive a regulation adoptedeusdbsection [629](a) for a
limited time upon an appropriate showing by a pdeviof multichannel video
programming and other services offered over mudiictel video programming
systems, or an equipment provider, that such wasveecessario assist the
development or introduction of a new or improvedtithannel video
programming or other service offered over multich@nvideo programming
systems, technology, or produtts

Likewise, the Commission may waive any provisiont®fules, on a temporary or permanent

2

Seed7 C.F.R. § 76.1204(a)(1) (“Commencing on July 1, 20@/multichannel video programming distributor
subject to this section shall place in service new navigatioceeior sale, lease, or use that perform both
conditional access and other functions in a single integratededdyvi

See Charter Comm. Inc. and Advance/Newhouse Comm. y.NeC05-1237, Initial Brief of Petitioners and
Intervenor NCTA (Dec. 27, 2005) (“Cable Brief§ee also id.Reply Brief of Petitioners and Intervenor
NCTA, (Mar. 31, 2006) (“Cable Reply Brief”). In that coafipeal and elsewhere, NCTA and others have
demonstrated that “cable has undoubtedly equaled or exceeded thelthttestithe FCC believed sufficient to
exempt DBS in 1998 and again in 2005[.]" Cable Brief at 30s8e alsdCable Reply Brief at 14-16. For this
reason and others, by operation of section 1204(a)(2) @dhemission’s rules, cable operators arguably are
not now subject to the integration ban.

47 U.S.C. 8 549(c) (emphasis addesd#e alsat7 C.F.R. 8 76.1207 (“The Commission may waive a regualatio
adopted under this subpart for a limited time, upon an gpipte showing by a provider of multichannel video
programming and other services offered over multichannel yidegramming systems, or an equipment
provider that such a waiver is necessary to assist the developmettbduction of a new or improved
multichannel video programming or other service offered ovdtichannel video programming systems,
technology, or products. Such waiver requests should be poasigant to Sec. 76.7. Such a waiver shall be
effective for all service providers and products in the categomhich the waiver is granted.”).



basis, under the general waiver standard set iio@ections 1.3 and 76.7 of the Commission’s
rules® The Commission is always required to “take a ‘Haok’ at meritorious applications for
waiver, and must consider all relevant factorspeesally where the application of a general rule
to a specific situation would not serve the pubiterest underlying that rufe.

This instant waiver request satisfies the specaVer provision in Section 629(c) of the
Communications Act and Section 76.1207 of the Casion’s rules, as well as the general
standards of Sections 1.3 and 76.7 of the Comnnissiales! The Commission has said it
would entertain further deferrals of the integratiman based on the feasibility of downloadable

security? As we demonstrate below, such a waiver is waedrfirst, as Verizon has

> See47 C.F.R§ 76.7(i) (“The Commission, after consideration of the plegslimay determine whether the
public interest would be served by the grant, in whole ai, or denial of the request . . . Ske also id§ 1.3
(“Any provision of the rules may be waived by the Commissin its own motion or on petition if good cause
therefor is shown.”).See also WAIT Radio v. FC€18 F.2d 1153, 1157 (D.C. Cir. 1969) (“[A] generdéru
deemed valid because its overall objectives are in the public intex@snot be in the ‘public interest’ if
extended to an applicant who proposes a new service that wilhdetmine the policy, served by the rule, that
has been adjudged in the public interesiN9rtheast Cellular Telephone Co. v. FC87 F.2d 1164, 1166
(D.C. Cir. 1990).

® KCST-TV, Inc. v. FC(699 F.2d 1185, 1191-1192, 1195 (D.C. Cir. 198agéting FCC denial of waiver
request, holding that once the premise of the rule had beem stutvio applythe “logic of applying [the rule]
collapses,” and it was arbitrary to apply the rule).

The Commission has granted waivers of Section 629 rulesewhs here, approval of the waiver has strong
public interest benefits and failure to grant the waiver woesdilt in public interest harms. For example, in
2004, the Commission granted BellSouth a permanent waitke giug-and-play rules under its Section 629(c)
waiver authority, concluding that grant of the waiver woalcilitate the delivery of digital services to
subscribers while denial of the waiver would undermine accessctoservicesSeeBellSouth Interactive
Media Services, LLC: Petition for Permanent Reliéémorandum Opinion and Order, 19 FCC Rcd. 15607
(2004). The Commission has also approved several waivesstethnical requirements for cable set-top
boxes, holding that compliance with the rules would impabstantial costs on consumers and opera8ws.
Pace Micro Technology PLC: Petition for Special Relifder, 19 FCC Rcd. 1945, 1947, 1 8 (2004)
(concluding that failure to grant the permanent waiver for cesttitop boxes “would be burdensome to
consumers and inordinately expensive for the [set-top boxlifaeturer and its cable operator customers”);
GCI Cable, Inc.: Petition for Special Relidglemorandum Opinion and Order, 15 FCC Rcd. 10843, 10896
(2000) (granting permanent waiver of Part 76 technical requitsni@avoid imposing certain costs on
consumers and the cable operatbi@dia General Cable of Fairfax County, Inc.: Petition fpeSial Relief
Memorandum Opinion and Order, 14 FCC Rcd. 9568, 957@-81(1999) (same).

Implementation of Section 304 of the Telecommunicationsf A896: Commercial Availability of Navigation
Devices Second Report and Order, 20 FCC Rcd. 6794, 6810, 6819132, 36 (2005) econd Report and
Order").



persuasively argued in its similar waiver requtst,requested waiver would spare consumers
from pointlessly bearing the massive costs of &rim transition to CableCARD-slotted leased
boxes with no corresponding consumer benefit,gastor two years before such devices are
superseded by a more efficient and cost-effectoventoadable security solutidnSecongthe
waiver is necessary to assist in the developmeaalole operators’ new and improved digital
cable, voice, and broadband services, which worigybnnovation, lower prices, and higher
guality service to consumers. Attdrd, a waiver is needed so the Commission can reassess
whether the rule can be implemented at all in dugwational manner that does not arbitrarily
skew competition in the multichannel video markatg!.

Granting this request until downloadable secustgeployed, or until the end of 2009,
will serve the public interest. By 2009, the retuwaiill be clarified with respect to many relevant
technological and competitive issues now undergolranpge. The Commission will by then be
able to see for itself whether downloadable segingis been widely deployed and adopted in
consumer products. In addition, after the Febrd&y2009, cut-off for analog broadcasting, and
after further progress by cable operators towdrdigital networks, the Commission will be
better able to judge the continued need for integraet-top boxes to facilitate the digital

transition. The Commission would also by then Ible &0 evaluate the success of third-party

®  Verizon Waiver Request at 13 (Since downloadable securityt igehoeady, “in order to comply with the

current terms of the integrated set-top box ban in Sectidi2@4 that takes effect next year, Verizon would
need to design and deploy set-top boxes that utilize physgegarate security features. In the end, these
physically separate set-top boxes would almost certainly be refdga@®CAS system, given the cost,
customer convenience, and technical advantages that DCAS offerstdifgbg it makes no sense to require
Verizon to engage in the burdensome and ultimately pointlessrniadiate step of implementing a physically
separate CAS solution”).



bidirectional digital-cable ready navigation dewgcthe first of which are scheduled to be made
commercially available by Samsung in early 2007.

Even more importantly, by 2009 the Commission tdlbetter able to assess the
competitive video marketplace. With highly-cagitetl entry by AT&T and Verizon, the
continued competition of DBS, and the emergencareiming video over the Internet, the
video marketplace is volatile, competitive, andraiag. By 2009, the Commission will be in a
better position to judge the impact of these dgualents on both facilities-based intermodal
MVPD competition and the evolving market for naviga devices.

The Commission has previously recognized thatishas“particularly perilous time for
the adoption of [a rule such as the integration] barbecause regulations have the potential to
stifle growth, innovation and technical developnseaita time when consumer demands,
business plans, and technologies remain unknowarmed or incomplete’® The Commission
has repeatedly stated its intent to continuoustgsess market developments and adjust its
Section 629 regulations as needed to best servauthlie interest! Given the current
uncertainties and their likely clarification by )@ reassessment at that time, with a waiver
until that time, is reasonable, appropriate andpalhmg. Any implementation of the ban before

then would contravene Congress’ direction to thenfdgssion that, in implementing Section

9" |mplementation of Section 304 of the Telecommunicationsf A896: Commercial Availability of Navigation
Devices Report and Order, 13 FCC Rcd. 14775, 14781, 1 13Bj1®Birst Report and Ordéj.

™ First Report and Orderl3 FCC Rcd. at 14781-782, | 58g also Implementation of Section 304 of the
Telecommunications Act of 1996: Commercial Availabilithadigation DevicesFurther Notice of Proposed
Rulemaking and Declaratory Ruling, 15 FCC Rcd. 18199, 1:82&2 1 11 (2000)mplementation of Section
304 of the Telecommunications Act of 1996: Commercial #&bvilifly of Navigation DevicesOrder and Further
Notice of Proposed Rulemaking, 18 FCC Rcd. 7924, 793q2003).



629, it should “avoid actions which would have éffect of freezing or chilling the development
of new technologies and servicés.”

In the meantime, it would be contrary to the publierest to implement the integration
ban pending an assessment of the changing techoalagd competitive landscape, for the
three reasons set forth above and described il detaw. While some may note that grant of
this waiver would extend the effective date of ititegration ban for a third time, it must be
remembered that Congress did not demand or eveyesugn integration ban be imposed on
MVPDs!* Nor did Congress seek to dictate technologicatiigations preferred by certain
electronics manufacturers. Far from it. Inst&2ahgress adopted Section 629, and the 1996
Act generally, to “promote competition and redueguiation in order to secure lower prices and
higher quality services for American telecommunara consumers and encourage the rapid
deployment of new telecommunications technologiéMeeting the July 1, 2007 deadline for
its own sake would be contrary to these paramobjeictives when doing so would (1) impede
competition, (2) increase regulation, (3) raisestoner prices, and (4) suppress and slow the
delivery of new and improved innovative serviced tethnologies — all when the factual

foundation that the Commission relied upon in 1B8&dopting the ban has dramatically

12 Joint Explanatory Statement of the Committee of Conferend@oi§. Rep. 104-230, 104th Cong., 2d Sess. at
181 (1996).

In fact, Congress said that any FCC regulati@hsll not prohibit any [MVPD] from also offering convert
boxes ..and other equipment used by consumers to access multichageiwogramming ... if the system
operator’s charges to consumers for such devices and equipmseparately stated and not subsidized by
charges for any such service.” U7S.C. § 549(a) (emphasis added). As cable petitioners airythesir recent
appeal, the ban is therefore unlawful and should be eliminatagktier. SeeCable Brief at 17-1%ee also
Cable Reply Brief at 20-22.

14 Preamble, Telecommunications Act of 1996, Pub. L. No.1B4-110 Stat. 56 (1996).
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changed and is continuing to change. The geneaatate of the Act, the specific mandate of
Section 629(c), and the public interest thereftirdeanand grant of the waiver requested herein.

l. THE PUBLIC INTEREST WOULD BE DISSERVED BY A COSTLY INTERIM
IMPLEMENTATION OF THE INTEGRATION BAN ONLY A SHORT TIME
BEFORE SUPERIOR, LESS COSTLY, DOWNLOADABLE SECURITY
SOLUTIONS BECOME AVAILABLE

The cable industry — now joined by Verizon — hasuhnented the enormous costs to
operators and consumers if operators were reqtorpthce CableCARD slots on their leased
boxes. Equipping a set-top box with a Cable CARfuies a substantial and costly redesign of
the device. Among other things, a new chassisdbe developed for the CableCARD
interface, power has to be added to support théeCARD, and the motherboard has to be
redesigned> When these design and development costs aredevadialong with the cost of a
CableCARD, the overall cost of a set-top box insesagreatly — both for the cable operator and
the consumet®

The cable industry has estimated that the re-eegimgrequired to enable their leased

devices to work with CableCARDs would add approxha$72-93 per bd%— which translates

15" SeeCable Brief at 12see alsdCable Reply Brief at 5-88ee Comcast Corporation’s Request for Wavier of 47

C.F.R. 8 76.12014(a)(1Comcast Request for Waiver, CSR-7012-Z, CS Docket N809a&t 17 (filed Apr. 19,
2006) (“Comcast Waiver Request”).

16 SeeReport of the National Cable & Telecommunications AssociatiEgaRling the Significant Costs to

Consumers Arising from the 2005 Ban on Integrated SetBoxes, CS Docket 97-80, at 3-7 (filed Aug. 2,
2002) (“NCTA Cost Report”) (describing study conducted 6T using data from set-top box
manufacturers)ee alsd etter from Neal M. Goldberg, General Counsel, NCTA, to ktaelH. Dortch,
Secretary, Federal Communications Commission, CS Docket™g0,9Attachment at 3 (filed Nov. 22, 2004).

17 SeeNCTA Cost Report at 3. Even at the low estimates provigembbsumer electronics manufacturers (“CE”)

who favor the integration ban, the costs would be hundrfeaidlmns of dollars. Sed_etter from Julie M.
Kearney, Senior Director Regulatory Affairs, Consumer EleatsoAssociation, to Marlene H. Dortch,
Secretary, Federal Communications Commission, CS Docket N&D,%t 2-3 (filed Nov. 23, 20043ge also
Letter from Neal M. Goldberg, General Counsel, NCTA, to Wniteth Ferree, Chief, Media Bureau, Federal
Communications Commission, CS Docket No. 97-80, ated(fbec. 20, 2004).



into two or three dollars more in monthly leasergea to consumels- and that the direct cost

to the cable industry to implement the CableCARuld@xceed $500 million per year. More

recently, Verizon has told the Commission that iplg€Cable CARD slots on its boxes would

cost approximately $75-95 per uHiind that “[t]hose costs will ultimately hurt consers in

the form of more expensive set-top box&sAnd, of course, adding the CableCARD slot and

the CableCARD add absolutely no additional featuesctions or benefit to the consumer who

leases such a device.

The Commission has emphasized that “we wish toepdedittle of the cost burden

resulting from the ban on the public .%."Thus, the Commission previously recognized timat o

balance the public interest would be served if norers could be spared these enormous costs

by deferring implementation of the integration lbana reasonable period until the deployment

of downloadable security. The Commission undeestdnat downloadable security can deliver

significant benefits to consumers, cable operatord,consumer electronics manufacturers, and

explained that “the development of set-top boxakaher devices utilizing downloadable

security is likely to facilitate a competitive ngation device market, aid in the interoperability

18

19

20

21

The Commission acknowledged these added costs in oral argoeferd the D.C. CircuitSeeComMm. DALY

at 6 (May 12, 2006) (“[Commission attorney Joseph] Palrmoneeded that the FCC solution could raise costs
that customers could have to shoulder. Asked by [Chiefe]usigsburg if those would be ‘significant,’
Palmore said: ‘The Commission is quite candid about that”).

Verizon Waiver Request at 15 (explaining, based upon a Deciaddtits Executive Director—Technology, that
“the physical hardware to accommodate CableCARDs ... can increase iesalbgrice by as much as $25 per
unit, without factoring in the cost of the CARDs themselvdsich can add an additional $50 to $70 of cost to
the consumer per unit”).

Id. at 4.

Second Report and Orde20 FCC Rcd. at 6807-08, 1 2%ee also Charter Comm. Inc. and Advance/Newhouse
Comm. v. FCCNo. 05-1237, Brief of Respondent (FCC) (Mar. 7, 20t8)9-31 (asserting that the

Commission has taken “immediate action to minimize costs” assoeiétethe integration ban, including the
deferral of the ban to consider the feasibility of downloadséderity and the promise to entertain waiver
requests).



of a variety of digital devices, and thereby furttree DTV transition ..withoutthe potentially
costly physical separation of the conditional asaement.*®

Accordingly, the Commission held that, “[i]f therbavere to go into effect [before
downloadable security could be deployed], this \@pak a practical matter, impede the
development of a less expensive and more flexydees for both protecting system security
and creating a consumer product interface, as resswould be diverted from producing a
downloadable security system to physical separatidhe security element from set-top
boxes.” The Commission therefore extended the effectate df the integration ban to July 1,
2007 to allow it time to determine whether downladle security is feasible, and held that “[i]f
downloadable security proves feasible, but caneatriplemented by July 1, 2007, we will
consider a further extension of the deadlitie.”

It is now clear that downloadable security is irdlésasible, but that it cannot be
implemented by July 2007. Furthermore, it is aew clear that the cable industry is strongly
committed to the earliest possible developmentianpdementation of its downloadable security
solution, the Downloadable Conditional Access SystdbCAS”). Cable operators have
invested $30 million toward the establishment aeav company — NGNA, LLC d/b/a

PolyCipher, which is dedicated to the developmém@AS and is headed by Tom

22 second Report and Orde20 FCC Rcd. at 6794-95, 1 3 (emphasis added). Verizonew#uls same
conclusion in its recent waiver request, noting that “[d]Jowdable software security implementation has the
potential to be cheaper and easier to implement and is also mesn@ort for consumers. Doing away with
costly and cumbersome cards and slots will make the manufactudesign of compliant devices simpler, and
the solid-state circuitry necessary to implement software-basedity is cheaper and less prone to wear than
any solution involving physical separation.” Verizon WaivegRest at 16.

% 3Second Report and Orde20 FCC Rcd. at 6810, { 31.
* 1d. at 6813, 1 36.



Lookabaugh, former President of the DiviCom diuwsad C-Cube Microsystems and a professor
of video communications and computer science.

Early progress on DCAS has been demonstrateddi@tnmission staff and shown at
the 2006 Consumer Electronics Show (“CES 2006”)thed2006 NCTA Convention. In those
demonstrations, DCAS has been proven to work fsdd set-top boxes and retail digital cable
ready devices alik€. The DCAS license has been signed by, among ottligiigal television
manufacturers Samsung, LG, and Panasonic, setdopfacturer ADB, and chip manufacturer
MediaTek* A suite of DCAS specifications for host devices bbeen published by CableLabs
to over 350 manufacturers for community reviéw.G has praised DCAS as a “compelling
security solution that will help enable nationwideeroperability of advanced two-way cable
services,® while Samsung has called DCAS “an excellent sofufor interactive devices?”
Panasonic Chief Technology Officer Dr. Paul Lias hated: “Panasonic expects Downloadable
Conditional Access will become the preferred apgihda securing access to digital cable
systems. Panasonic looks forward to implementi@@\B in its products® Construction of the

new facility to produce security keys for DCAS chigdong with initial equipment installation

% Letter from Neal M. Goldberg, General Counsel, NCTA, tolfar H. Dortch, Secretary, Federal
Communications Commission, CS Docket No. 97-80, atfesl (Feb. 6, 2006) (“NCTA DCAS Reply”).

% |d. SeeCableLabs Press Relea#®B Signs CableLabs’ Licenses for Downloadable Sec(4iy. 6, 2006),
available athttp://www.cablelabs.com/news/pr/2006/06_pr_adb_dcas 04%646.

27 5eeNCTA DCAS Reply at 17.
28

CableLabs Press Releak& Electronics, CableLabs Sign Downloadable Security TecggpddgreemengJan.
4, 2006),available athttp://www.cablelabs.com/news/pr/2006/06_pr_Ige_dcas_010&06.

% CableLabs Press ReleaSamsung Electronics Signs Up for Downloadable Security Sémjy(Nov. 30,

2005),available athttp://www.cablelabs.com/news/pr/2005/05_pr_dcas_samsun@0318ml

30" cableLabs Press ReleaBanasonic Signs Up for Downloadable Security Technaléagy. 10, 2006),

available athttp://www.cablelabs.com/news/pr/2006/06 pr_dcas_panasonid064iml

-10 -



was completed in June, 2006. Procedures necefssaygnerating the secure keys are being
finalized and development of secure microprocesse®CAS is underway.

Despite this significant progress, much remainset@one before DCAS can be deployed
to consumers nationwide. For example, conditi@eakss suppliers are customizing their
conditional access systems (the security and em&ht messaging systems used by cable
operators to communicate between the headend atohoer premises devices) to calibrate
them to DCAS, and new authentication equipmentnékd to be incorporated into cable
headends nationwide. Thus, it remains clear tl@&A® cannot be ready by the current effective
date of the integration ban.

Ironically, denial of the requested waiver wouldyotkelay the development and
implementation of DCAS, and thereby increase thaber of costly physically-separated
devices that must be produced in the absence aiveew The cable industry relies on many of
the same employees and testing facilities for geast technology projects, including DCAS,
CableCARD implementation, the OpenCable Applicai®tatform (“OCAP”), and
development of new and innovative services andvsoéi. These resources are already strained
by the variety and pace of current activities irelegent of the integration ban. If the requested
waiver is not granted, the cable industry woulddyeed to shift personnel and other resources
away from DCAS towards implementation of the intggm ban for all of its digital set-top
boxes. This would dramatically slow progress onrASC

Verizon, which recently reported to the Commisdiwet its downloadable security
solution also cannot be ready by 2007, explaineg atvaiver of the integration ban is
warranted under these circumstancesst, Verizon noted thatownloadable security “has the

potential to be cheaper and easier to implementsaaldo more convenient for consumers.

-11 -



Doing away with costly and cumbersome cards ang sfdl make the manufacture and design
of compliant devices simpler, and the solid-stateudry necessary to implement software-
based security is cheaper and less prone to waarathy solution involving physical
separation® SecondVerizon observed that requiring compliance wité integration ban —
and forcing implementation of “a security solution set-top boxes not once kutice— would
have a number of adverse effects for consuntérsHird, Verizon argued that such a
requirement would force it “to commit substantiesources to deploying what is, in essence, a
stop-gap solution that will soon be obsolete. Tnsild, in turn, raise costs to customers, force
Verizon to divert resources from other programs wa@uld be more beneficial to consumers,
and potentially either slow the deployment of ils@nced broadband infrastructure or the rapid
roll-out of its competitive, innovative video offegs.™ For all of these reasons, Verizon
concluded that it therefore makes no sense toreguito engage in the burdensome and
ultimately pointless intermediate step of implenmema physically separate CAS solutich.”
Cable operators would face these same burdensyifate forced to deploy non-
integrated boxes prior to the deployment of DCA$warranted costs on consumers,
unnecessary diversion of resources, and, to quetezadh, imposition of a “costly, complex,
inefficient and ultimately superfluous physical aegtion solution that will only delay the

provision of important new service¥.”As detailed in the next section, grant of thewenis

3L Verizon Waiver Request at 16.

% 1d. at 3-4 (emphasis in original).
¥ 1d. at 19.
% 1d. at 16.

% 1d. at 4.

-12 -



necessary to avoid these costs and permit cabltatope to dedicate resources that would

otherwise be wasted on a costly interim implemémmadf the integration ban to help facilitate

the rollout of DCAS and other new and advancedisesvthat consumers highly value.

GRANT OF THE REQUESTED WAIVER IS NECESSARY TO ASSIST THE
DEVELOPMENT OF NEW AND IMPROVED DIGITAL CABLE, VOIC E,
BROADBAND AND OTHER SERVICES

The requested waiver is needed to assist in thelol@wment of cable operators’ new and

improved digital cable, voice and broadband sesyiaghich would promote competition, spur

broadband deployment, and aid the digital transii@ll important Congressional and

Commission objective¥. In this regard, NCTA agrees with Verizon thatawer of the

integration ban is warranted because “[b]Joth Cosgyend the FCC have made clear that the

rules designed to implement Section 629 of the T86communications Act, which was meant

to assure the commercial availability of set-togds) must not be permitted to trump the larger

policy imperative of promoting competition and imation.”™ That is, in fact, exactly what

Congress required by Section 629(c), which providasthe Commission:

[S]hall waive a regulation adopted under subsedt@g](a) for a limited time
upon an appropriate showing by a provider of mh#timel video programming
and other services offered over multichannel videmgramming systems, or an
equipment provider, that such waiver is necessaassist the development or
introduction of a new or improved multichannel \adgogramming or other
service offered over multichannel video programnsggtems, technology, or
products®

% SeePreamble, Telecommunications Act of 1996, Pub. L. No. 1@4-100 Stat. 56 (1996) (declaring primary

objectives of 1996 Act were to “promote competition and reduadatgn in order to secure lower prices and
higher quality services for American telecommunications consusnergncourage the rapid deployment of
new telecommunications technologiesge also id§ 706, 110 Stat. 153 (directing the Commission to
encourage the deployment of advanced telecommunications capatalititoericans); Title 11l of the Deficit
Reduction Act of 2005, Pub. L. 109-171, 120 Stat. 4F2b. 8, 2006) (“2005 Budget Act”) (requiring
termination of analog broadcasting by February 18, 2009 dablisking subsidy program to encourage digital
transition).

37 Verizon Waiver Request at 2.
3 47 U.S.C. § 549(c).
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As detailed below, NCTA meets the requirementdisf waiver provision.

A. The Requested Waiver Is Necessary To Assist the Bxwpment and
Consumer Adoption of New and Improved Digital Servces

The requested waiver is necessary to promote cagrsacaess to new and improved
digital cable programming and services through negp@pment options at lower costs. Digital
cable delivers numerous value-added services tsuroers, including high-definition (“HD”)
programming? advanced services such as video-on-demand (“VQmi\erful digital parental
control technologie®),interactive program guides, and other interaatimetent:* Digital cable
customers can also subscribe to a number of pragnagnpackages suited to their individual
tastes, ranging from sports and movies to Spaamisbtiage and numerous ethnic packdges.

In addition, grant of the waiver will help accelerghe cable industry’s migration to

digital networks. At the end of 2005, cable oparatserved 28.5 million digital cable

39 SeeComments of NCTA, MB Docket No. 05-255, at 27 (Sept.2I®5) (“NCTA Video Competition
Comments”) (noting that there are 23 HD cable networks thatrtiamuch of their programming in high
definition). Furthermore, since January 2003, cable has mmanedibubled the number of homes passed by
HDTYV service, and it is now available to 96 million U.S. fivuseholds SeeNCTA, 2006 Industry Overview
at 17 (Mar. 27, 2006) (2006 Industry Overviewdyailable at
http://i.ncta.com/ncta_com/PDFs/NCTAAnnual%20Report4-06 RINbAS.

See2006 Industry Overview at 20 (noting the cable industigésiership in providing parental control
technologies and educating consumers about their availabsitg)alsdcComcast Waiver Request at 11 (noting
that “Comcast’s digital set-top boxes provide an easy usefaogefor parents to limit the programming the
family watches, including the ability to block program tilefiby TV or MPAA ratings, by channel, and (for
many systems) by time of day”).

40

*1VOD has been enormously popular with digital cable custonfess example, Time Warner Cable delivered

about 73 million VOD streams in December 2005, up nearjye4@ent from December 2004, and Comcast
delivered about 127 million VOD streams in February 20@&ram 87 million a year earlierSeeGeorge
Winslow, VOD ScorecardMULTICHANNEL NEwsS, May 1, 2006. Likewise, Cablevision makes available about
1,200 hours of pay and subscription VOD programming eamtttimand Cox makes available over 1,300 hours
of VOD programming.See id

42 See, e.g.Comcast Waiver Request at 11 (citing examples of digitaranaging);Cox Digital Cable available

at http://www.cox.com/digitalcable/default.asp (describing digible offerings). Of course, subscribers using
digital set-top boxes can enjoy digital picture quality, ag.wel
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customers, or 43.6 percent of total cable subsaibeOperators are seeking to boost digital
penetration levels significantly over the next fggars!’ Over time, as more digital set-top
boxes are deployed and the number of digital siliesrincreases, cable operators will have the
ability to reclaim analog spectrum for HD and VQi3,well as faster Internet access and other
innovative service$. The Commission has noted this public interesefierobserving that the
availability of low-cost integrated set-top boxesuld “further the cable industry’s migration to
all-digital networks, thereby freeing up spectruma &ncreasing service offerings such as high-
definition television.” In sum, with increased digital penetration ancetgrated migration to
digital networks, cable operators will be able toyide more and better digital services to
consumers to compete with DBS, telephone compadytrer all-digital MVPD platform§.

But the looming integration ban deadline and thereous costs of the ban to cable
operators and consumers — $500 million per yehreaten these objectiveBirst, one of the
cable industry’s largest set-top box vendors rdgenformed cable operators that it has been
forced to suspend further development of innovadingd competitive new features for digital set-

top boxes to devote more of its limited technigad Auman resources to the re-engineering

43" See2006 Industry Overview at 5-6.

* Comcast, for example, has indicated that it is pushindifiital penetration of over 75 percent by the end of the

decade.SeeComcast Waiver Request at Bae alsolime Warner News Releaseéme Warner Inc. Reports
First Quarter 2006 Resultat 4 (May 3, 2006) (noting that digital penetration readiepercent at the end of
the first quarter of 2006).

% See Second Report and Ordg37 (noting that transitioning to an all-digital platfowill enable cable

operators to “free[] up spectrum and increas|e] service offerimgfsas high-definition television”).

% see Second Report and Ord2®, FCC Rcd. at 6813, 1 37.

4" The Commission has underscored the benefits of such incraseetition to consumers, including “increased

choice, better services, higher quality, and greater technologiaidtion.” See Annual Assessment of the
Status of Competition in the Market for the Delivery of Videmgramming Eleventh Annual Report, 20 FCC
Rcd. 2755, 2757 1 4 (200Annual Assessment of the Status of Competition in thkekfar the Delivery of
Video ProgrammingTenth Annual Report, 19 FCC Rcd. 1606, 1608-09 P84p(same).
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design for CableCARD slots on leased box@scondwork with content providers cannot go
forward on technology needed to facilitate new exciting business models because resources
are being consumed by installing CableCARD slotteased boxes — which add no additional
functionality, security, or consumer benefithird, by artificially increasing the cost of digital
set-top boxes, the integration ban will discouragay consumers, especially those who are
price-sensitive, from switching from analog to thdicable service.

Moreover, grant of this waiver request would alsailitate the overall transition to
digital broadcast television which Congress and@bmmission have made a high priofity.
Congress has established a deadline of Februa0D8, for broadcasters to complete their
transition to all-digital servic&. Once analog broadcasting is terminated, consuwigisanalog
TVs who today rely on over-the-air broadcasting méled to purchase a digital over-the-air
receiver or switch to an MVPD service, such aseaibiat will still deliver signals to analog
TVs.™ Integrated set-top boxes, if allowed to remaiailable at least through 2009, will

provide a more cost-effective option for consunveine switch to digital cable than would boxes

8 See, e.gRequirements for Digital Television Receiving Capabifitgcond Report and Order, 20 FCC Rcd.

18607 (2005) (promoting availability of HDTVs with edir tuning capability)Second Periodic Review of the
Commission’s Rules and Policies Affecting the Conversifigital Television Report and Order, 19 FCC
Rcd. 18279 (2004) (establishing rules to accelerate broadcastitrato DTV); Implementation of Section 304
of the Telecommunications Act of 1996: Compatibility Betv@adie Systems and Consumer Electronics
Equipment Second Report and Order & Second Further NPRM, 18 FCC2R885 (2003) (promoting
availability of digital cable ready products, including HDTVS)

49 2005 Budget Act, § 3002(b).

0 As of September 30, 2005, cable operators voluntarily casigdligital broadcast signals, a six-fold increase

from the 92 stations carried in January 2003. Furtherradrgal of 198 Designated Market Areas (out of 210)
are served by at least one cable system that offers high defipitgrammingavailable at
http://www.ncta.com/IssueBrief.aspx?Contentld=2688&view=4
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with separate security to receive digital broad¢ast cable) signafs. These boxes can deliver
digital broadcast programming to customers witH@pa'Vs (in such cases, the set-top box can
downconvert digital broadcast signals to analoght)>* This would greatly facilitate the

digital transition and benefit consumers who wantetceive broadcast channels after the 2009
transition without buying a new digital television.

It would be particularly counterproductive and iofor the federal government, just
before the 2009 analog cut-off, to impose a sultisiamewtax on cable set-top boxes (and the
consumers who use them) that could otherwise fatglthe transition to digital broadcasting for
some consumers with analog TV sets, when it asdimee time has established a $1.5 billion
fund tosubsidizeother set-top boxes in the form of up to two $40chers per analog TV
consumer for non-cable converter boxes to achiesimiar result® If consumers, attracted in
part by a low-cost integrated set-top box, deaidpurchase digital cable as their means of
maintaining the use of an analog TV, that optiorul@anot, under current policy, drain any

subsidy funds from the U.S. TreasdtyTherefore, grant of a waiver would simultaneously

*L The Commission highlighted the importance of this isstlviting cable operators to file requests for waivers

for low-cost set-top boxes, saying that ‘[iJt is criticalthe DTV transition that consumers have access to
inexpensive digital set-top boxes that will permit the vieywf digital programming on analog television sets
both during and after the transitioh SeeSecond Report and Order, 20 FCC Rcd. at 6813-14, 37 ésimph
added). The Commission’s recognition of the benefit ofpeasive boxes “after the transition,” demonstrates
that its concern was not, as some have argued, with having d{eaiksble solely to meet the “85% test” which
existed before Congress enacted a “hard date” for the transBeeComcast Corporation’s Request for Waiver
of 47 C.F.R. § 76.1204(a)(1fSR-7201-Z, CS Docket No. 97-80, Saxyparteat 4 (filed August 4, 2006).

These include customers who have one or more analog televisitiesr homes. NCTA has estimated that
there are approximately 106 million analog TVs in cable honssatitl require digital set-top boxes in order to
get digital service SeeNCTA Video Competition Comments at 28 n.81.

52

3 See2005 Budget Act, § 3005 (establishing subsidy prog@mbofv-cost digital-to-analog converter boxes).

> SeeNational Telecommunications and Information Administratiomplementation and Administration of a

Coupon Program for Digital-to-Analog Converter BoxBecket Number: 060512129-6129-01, Notice of
Proposed Rulemaking, 71 Fed. Reg. 42067 (Jul, 25, Z@@atively concluding that subsidy checks would be
provided only to consumers who “receive only over-the-aistrassions in analog format, and [not] from a
multichannel video program distributor such as a cable orisatadkvice.”).
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avoid a penalty to cable customers, provide conssiaéower cost option to navigate the digital
transition, reduce demands on the U.S. Treasurgubsidies, and advance the digital transition.

After the end-date for analog broadcasting, the @@sion would be able to observe the
progress of this transition and determine whetheritegration ban remains in conflict with the
digital migration. Through 2009, a waiver woulahgethe public’'s, Congress’ and the
Commission’s interest in minimizing consumer haansed by the termination of analog
broadcasting.

B. The Requested Waiver is Necessary to Assist Cablgérators’
Continued Entry Into the Voice Services Market

Verizon’s waiver request emphasized how the integrdan could impede the
continued rollout of its cable service. Verizortetbthat requiring it “to comply with Section
76.1204’s integrated set-top box ban will creathiding effect on Verizon’s ability to expand
and develop the FiIOS TV service and have a corre&Bpg negative impact on Verizon’s ability
to bring more competition and innovation to the M¥market, forcing customers to wait longer
to enjoy these benefits and thus ultimately harnsimgsumers® It further explains that
“building and deploying a physically compliant $ep box will inevitably divert and
unnecessarily tie up resources that would otherbgsavailable either for investment to speed
fiber deployment or for research and developmenotadditional services that Verizon could
offer over the FIOS network?

The same logic applies equally to cable compaméiag the phone business. Just as

Verizon understandably bemoans the waste of limiésdurces that could instead be used to

> Verizon Waiver Request at 11.
% |d. at 17.
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further its expansion into the video services martke public interest would also be better
served if cable operators did not have to diverirtiimited resources that could be better used to
further their expansion into the voice serviceskaar

One of the fundamental objectives of the 1996 Aa$wo spur intermodal competition
for telephone services. Cable’s successful entrythe residential voice market is now
especially critical for consumers in light of therenation of UNE-P, and the disappearance of
MCI and the old AT&T. Cable is the facilities-basalternative to incumbent telephone
companies. Indeed, “cable TV providers who ofédéephone service ranked highest in customer
satisfaction in five of six U.S. regions, surpagdiraditional phone companies among people
who subscribe to national calling plans, said dytwy J.D. Power & Associate&.”With its
digital voice and phone offerings, the cable indust delivering the competition sought by the
1996 Act.

According to the J.D. Power and Associates studstammers of cable voice providers
reported paying an average of just $42.40 per maatmpared to customers of traditional
telephone companies, who paid an average of $5&54lting in monthly savings of $11.%9.

If all of the 85 million householdto which cable voice service is projected to bekeizd
during 2006 were to take advantage of these sauvihgg would enjoy annual savings of $11.4

billion.

" Phone Customers Rank Cable Plans Hifthe WASHINGTON TIMES, July 13, 2006, at C10-1%ee alscA
“Wake-up Call” for Ma Bell SAN DIEGO UNION-TRIBUNE, July 13, 2006, at 1, &able-Phone Plans Win Fans
THE WALL STREETJOURNAL, July 13, 2006, at D-2.

J.D. Power and Associates Press Reldaaele Companies Dominate Customer Satisfaction Rankings f
Local and Long Distance Telephone Seryirdy 12, 2006available at
http://www.jdpower.com/corporate/news/releases/pdf/2006168.pd

9 Broadband Technolog§ebruary 17, 2006, Kagan Research LLC.

58
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Grant of the instant waiver request will advaneedbal of the 1996 Act to promote
telephone competition. Without such a waiver, veses that otherwise might be devoted to
further roll-out of cable’s voice product would siphoned off to a wasteful interim
implementation of the integration ban. Grant & wWavier would also be fully consistent with
the waiver standard in Section 629(c), which respithe Commission to grant waivers not only
where such waivers are to assist the developmeantroduction of a new or improved
multichannel video programming, but also fotter service[sloffered over multichannel video
programming systems, technology, or produgts.”

Furthermore, it would be arbitrary and capriciooisthe Commission to grant a waiver to
Verizon to help it conserve resources to enterojitbeit deny the same waiver for traditional
cable companies that need to conserve resouraegast to compete in voice. Such a dual
standard would be especially arbitrary in lighttwé fact that Verizon has vastly more resources
than every other cable operator. For the yeamgnDecember 31, 2005, Verizon had total
revenue of more than $75 billidn— more than the cable services revenue of all thBle
operators combined. Verizon’s dividend payments alone, $4.4 billiaslldrs in 2005 were
higher than the revenue of all but the four largestitional cable operators and greater than the
revenue of 34 companies included in the 2006 Fer&0 ranking&. Verizon’'s market

capitalization is nearly 200 times larger thanftheth largest traditional cable operator in the

9 47 U.S.C. § 549(c) (emphasis added).

1 Verizon Communications Inc. 2005 Annual Report.

2" 3eeNCTA Industry Statistics (quoting data from Kagan Reseatd®)|available at

http://www.ncta.com/ContentView.aspx?contentlD=54
63
Id.

 See2006 Fortune 500,dRTUNEMAGAZINE, April 17, 2006 available at
http://money.cnn.com/magazines/fortune/fortune500/
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nation, Charter. Furthermore, more than 1,000ecabipanies smaller than Charter serve
customers in the U.S., including many small cabl@ganies investing to deliver competitive
voice service in smaller markéfs These companies would need to divert resouroas fr
deploying competitive voice and other servicesdplay entirely different and more costly
suites of set-top boxes. The FCC cannot reasomalnlglude that Verizon needs financial
assistance to enter video more than traditiondeoajberators need assistance by waiver of the
same rule to facilitate their entry into voice.

C. The Requested Waiver is Necessary to Sustain the jtd Deployment
and Improvement of Broadband Services to All Amerians

Grant of the requested waiver could also enableagterators to use resources that
would otherwise be wasted on soon-to-be superfl@aideCARD-enabled leased boxes on
continued investment in their broadband capalsliied services, in furtherance of Section 706
of the 1996 Ac¢f and the Bush Administration’s goal of nationwidedxband deploymefit.

Since 1996, the cable industry has invested mane $100 billion in private risk capital

5 See In the Matter of Comcast Corporation’s Request favéWaf 47 C.F.R. § 76.1204(a)(1}SR-7012-Z, CS
Docket No. 97-80, Comments of the American Cable Associdfited June 15, 2006) (describing how
imposition of the integration ban will adversely affect sroallle companies’ deployment of advanced
services).

SeeTelecommunications Act of 1996, Pub. L. No. 104-1040&, 110 Stat. 56, 153 (codified in notes under 47
U.S.C. § 157).

7 The White HouseA New Generation of American Innovatigkpril 2004) (“The President has called for
universal, affordable access for broadband technology by th@®@dr... The Bush Administration has
implemented a wide range of policy directives to create economic ivegntemove regulatory barriers, and
promote new technologies to help make broadband affordablePr&biglent believes that lowering the cost of
broadband will increase its use and availability. ... The Fe@eraérnment must do its part to remove hurdles
that slow the deployment of broadbanddYailable at
http://www.whitehouse.gov/infocus/technology/economic_p@iA04/innovation.pdf
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to upgrade its network8. One of the important results of this investmertybrid-fiber coaxial
networks was the ability to deliver broadband Inétraccess service. The cable industry took
the lead in both developing and deploying high-dp#sgta connections when phone companies
were reluctant to do so for fear of cannibalizihgit ISDN and T-1 services. Ultimately, the
acceleration of broadband adoption was facilitétgthe cable industry’s infrastructure
investments — investments that must continue teigeoconsumers the higher quality service
they demand. Traditional cable operators’ contihuwestment is critical not only to keep pace
with ever-increasing demand for greater bandwibltit,also to keep pace with the multi-billion
dollar fiber expansions of Verizon and AT&T.

By the end of 2005, Verizon’s new fiber-to-the-preas “FiOS” service passed
3,000,000 homes and businesses in almost 800 coitieswspread out over 16 statés.”
Verizon plans to pass 3,000,000 additional homesiaty until 2010, when its fiber network
will cover 18,000,000 households, or approximatelg-half of the customers in its current
footprint”® Verizon boasts that it “offers an immense amaidtandwidth compared to a

traditional cable operator;"and has already boosted its broadband offeringsritain states to

% “The Greatest Story Never Told: How the 1996 Telecommunicafichsielped to Transform Cable’s Future,”
Brian L. Roberts, FEDERAL COMMUNICATIONS LAW JOURNALYol. 58, No. 3, at 572-577 (June 2006);
see alsdNCTA 2006 Annual Report at 5 (200@ailable at
http://i.ncta.com/ncta_com/PDFs/NCTAAnnual%20Report4-06HINAT (documenting cable operators’
investment of $100 billion since 1996).

89 | etter from Leora Hochstein, Executive Director, Federal Regyla#@rizon, to Marlene Dortch, Secretary,
Federal Communications Commission, MB Docket No. 05-31thcAment B at 1 (May 23, 2006).

0 SeeUBS Investment Research, Telecommunications Serviegistening our Video Modeat Table 1, February
14, 2006.

L Verizon Waiver Request at 8.
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download speeds of 10, 20 and 50 mi3dar more than most cable broadband offerings.

AT&T’s fiber-to-the-node service, an integratedeqd data and voice network, was
launched in San Antonio in June of 2088t is scheduled to be launched in up to 20 markgt
the end of 2006, and is projected to reach alm@$£0D,000 homes by the end of 2008.
Although at least initially AT&T has not announgeldns to match the download speeds of
FiOS, by pushing fiber deeper into neighborhoodgATvould be able to offer much greater
speeds than its current consumer ADSL services.

In the face of this competition, cable cannot afftw rest on its laurels. To this end,
CableLabs recently announced publication of the gereration of DOCSIS: DOCSIS 3.
DOCSIS 3.0 will, once implemented, provide for detvaam data capacity of 160 Mbps or
higher, and upstream capacity of 120 Mbps or highgrgrading to DOCSIS 3.0 as rapidly as
possible would provide consumers with a superiometitive data service. However, DOCSIS
3.0 will require a significant investment and sachupgrade effort would obviously be affected
by any diversion of cable network resources, pershrand money to implementation of the
integration ban.

Traditional cable operators should not alone bellsadwith the enormous cost of the

integration ban while their much larger competit®erizon and AT&T, are freed of this

2 Verizon News Release, “Verizon Sparks FiOS Internet Service Wilitest Speeds Yet for New York, New
Jersey and Connecticut, “Supercharged FiOS Internet at up t@g§ahits per Second Available to Consumers
and Small Businesses]uly 17, 2006available at
http://newscenter.verizon.com/proactive/newsroom/release.vimi@@48 PROACTIVE _ID=cecdc6c9c8c7c9
cbc8c5cecfcfcfc5cecdcec9c7c9ccedededcscef

3 AT&T Press Releas&hrough July 31, New Customers May Receive Three Months of ¥rééufie 26, 2006),
available athttp://att.sbc.com/gen/press-room?pid=5097&cdvn=news&néicleiol=22358.

" AT&T Adds Bloomberg to U-versklULTICHANNEL NEwS, Jul. 26, 2006available at
http://www.multichannel.com/article/CA6356381.html

S http://cablelabs.com/news/pr/2006/06 pr_docsis30 080706.ht
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obligation and are deploying advanced broadbandarks and services to compete with cable.
Instead, a waiver is appropriate & MVPDs until the less-expensive alternative of DCAS
becomes available, so that they may continue tesinw broadband capacity and other services
so greatly valued by American consumers and busasesSection 706 of the 1996 Act directs
the Commission “to encourage the deployment ... gaaded telecommunications capability to
all Americans ... by utilizing, in a manner consistesith the public interest, convenience, and
necessity ... regulatory forbearance, measures thaigie competition in the local
telecommunications market, or other regulating meshthat remove barriers to infrastructure
investment.™ Because a wasteful interim implementation ofithegration ban would be an
unnecessary barrier to broadband infrastructurestmeent and could thereby impede broadband
deployment to all Americans, the requested waivavarranted.

1. A WAIVER IS NEEDED TO DEFER THE RULE UNTIL IT CANB E

IMPLEMENTED IN A LAW FUL, RATIONAL MANNER THAT WOULD NOT
ARBITRARILY SKEW VIDEO COMPETITION

Section 629 applies to all MVPDs — including Veriz&T&T,’’ DirecTV and EchoStar.
As the Commission forcefully stated in 1998:

We disagree with the comments of several parti@s3kction 629 should apply
only to cable television systems. There is nosgsthe law, or the record of this
proceeding, to support a conclusion that the siatdanguage does not include
all multichannel video programming systems. Ouwadieg of the law is that
consumer choice in navigation devices for all nchlinnel video programming
systems was mandated by Congress when it enacttidr5629

® SeeTelecommunications Act of 1996, Pub. L. No. 104-1040@, 110 Stat. 56, 153 (codified in notes under 47
U.S.C. § 157).

Despite its claim that it is not a “cable operator” providiteple service,” AT&T concedes it is an MVPD and,
“as a MVPD, it is subject to those obligations in Tileapplicable generally to other MVPDsLetter from
James C. Smith, Senior Vice President, SBC, to Marlene Hclid@ecretary, Federal Communications
Commission, WC Docket No. 04-36, at 14 (filed Sept.2DO5)(emphasis added). Nevertheless, AT&T has
shown no indication it is preparing to provide set-topdsowith separated security.

8 First Report and Ordegrl3 FCC Rcd. at 14783, ] 22.

7
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Verizon is incorrect in its assertion that the FC€@ategorically exempted DBS from the
integration ban” Instead, the FCC rules provide that the integraltian shall not apply to “a
multichannel video programming distributor” (cadBS or otherwise) “that supports the active
use by subscribers of navigation devices thabg@rate throughout the continental United
States, and (ii) are available from retail outketsl other vendors throughout the United States
that are not affiliated with the owner or operaibthe multichannel video programming
system.® While the Commission found in 1998 that DirecThld&choStar met these criteria
but cable did not, those findings could not be maday. In fact, if DirecTV and EchoStar can
still be held to qualify for this exemption todaable operators qualify as well.

Today’s DBS navigation device market is now congdietistinguishable from the one
evaluated by the Commission in 1998. At the time@ommission found that EchoStar and
DirecTV satisfied the exemption criteria, consumeese able to choose among differentiated
DBS navigation devices branded and sold by thindypaanufacturers in retail stores. Today,
however, EchoStar and DirecTV issue specificatton®anufacturers to build for “retail”
exactly what the DBS provider offers when it leasesells equipment directly to customers.
Beyond that, CE manufacturers have little, if amght to produce DBS navigation devices or to
innovate outside of the DBS provider’s specificatio As DirecTV succinctly explained, “the

various consumer electronics brands [previouslgpemted with DirecTV equipment will be

9 Verizon Waiver Request at 2.

8 47 C.F.R. § 76.1204(a)(2). TRéast Report and Ordefound that “Congress did not exclude DBS from the
reach of Section 629, even though the competitive state of BiBEas was known at the time of the enactment
of the 1996 Act.”First Report and Orderl3 FCC Rcd. at 14819, § 112.
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replaced by the DirecTV bran@."As a result, consumers have faced diminisheatyaand
choice in their options for DBS equipment.

This dramatic change became especially clear orciMhar2006, when DirecTV initiated
a new equipment policy that effectively eliminaties ability of most new customers to access
its service by any means other than a proprietiryop boxleased from DirecT¥? If
consumers now go to Circuit City or another retaite“purchase” a “retail” receiver to use
DirecTV'’s service, their only options are four aref models of DirecTV’s own proprietary
boxes under the DirecTV brand (typically a low-¢dishited function device; a standard
definition DVR, a high-definition receiver, and mh-definition DVR)# But retailers do not
“sell” these boxes in the traditional sense; indte¢laey hand over these boxady after the
consumer has signed an agreement to lease thedm»DiirecTV?* Consumers cannot choose
to use non-DirecTV devices; they do not own theiaeven though they paid the retailer an

“upfront equipment fee” of as much as $500; nor tteay use this equipment if they later decide

81 SeeComments of NCTA, CS Docket 97-80, at 19 (filed Feb2D®4) ¢iting DirecTV Press Release
“DirecTV Debuts New Hardware Strategy at CES 2004,” January@l)20

8 |inda MossDirecTV Opts for a Leasing ModeWuLTICHANNEL NEws, Jan. 23, 2006 (describing DirecTV's

decision to lease, rather than sell, its set-top boxes).

8 See, e.g TV & Video — Satellite and Digital Cable,” httpaivw.circuitcity.com then select “TV & Video —
Satellite and Digital Cable.” EchoStar has an approactesito that of DirecTV, except that customers
purchase the boxes rather than lease them. Cayidoes not offer EchoStar boxes, but at Radiiacg, one
of EchoStar’s preferred retailers, there are afisatmodels of receivers that can be used to adtessrvice,
and all of them are under its DISH Networks brand produced for EchoStar. There are no set-top boxes for
Verizon's new FiOS TV available from any retailer; they can delybtained by leasing them from Verizon.

8 SeeDirecTV's HD/DVR receiver at Circuit City’s website, showitdn upfront equipment upgrade fee of

$499.99 -PLUS- a monthly lease fee of $4.99/itai://www.circuitcity.com/ssm/Satellite-and-Digital-
Cable/sem/rpsm/catOid/-12877/N/20012866+20012877+3 1 ZBI/littk/ref/rpem/ccd/categorylist. ddNhen
the receiver is placed in the website’s Shopping Cart and tiseic@n proceeds to Checkout, a DIRECTV
EQUIPMENT LEASE ADDENDUM appears, and the consumer musk tlieir agreement to “purchase” the
receiver.
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to switch to another MVPD'’s service; and they msst to lease the device at rates and terms
prescribed by DirecTV?

These facts show that DirecTV'’s level of supporttford-party navigation devices is, to
put it plainly, not what it was in 1998, or ever080 Meanwhile, cable operators have moved in
the other direction, and now support active useufyscribers of more than 450 models of
competitive navigation devices certified or veuffior use with CableCARDs built by 24
different CE manufacturers. These “digital caldady” devices operate throughout the
continental United States, are available from uinati#d retail outlets nationwide, and are sold
to consumers on whatever terms those manufactanersetailers wisff. Cable operators are
legally obligated to support these third-party dms under the “plug and play” rulé$while
DBS providers have moved to eliminate their supfoorthird-party retail DBS devices
altogether As a judge on the U.S. Court of Appeals receaslyed Commission counsel: “Why
doesn’t cable now meet this exemption from thegration ban]?”® To the extent that
DirecTV continues to qualify for the exemption, hhthe answer to the Court’s question can only
be that cable operators do too.

Like DirecTV and EchoStar, Verizon and AT&T relyadusively or almost exclusively

on integrated devices and appear not to be inifiggoso offer non-integrated devices by July

8 d.

8 Seel etter from Neal M. Goldberg, General Counsel, NCTA, to MarlenDortch, Secretary, Federal

Communications Commission, CS Docket No. 97-80, atdd(flune 26, 2006).

87 See47 C.F.R. §76.640(b) (requiring cable operators to su@able CARD-equipped devices in their digital
cable systems}kee alsat7 C.F.R. § 76.1204(a)(1) (requiring MVPDs to make abdl separate security
equipment).

8 Charter Comm. Inc. and Advance/Newhouse Comm. v, R6C05-1237, Transcript of Oral Argument at 29,

(D.C. Cir. May 11, 2006).
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2007%° Were only existing cable operators forced to dymagth the integration ban, they
would suffer an enormous competitive disadvantagee now highly-competitive and price-
sensitive video services market. In a dynamic stiguin which players constantly vie to stay
ahead of highly-innovative competitors, there ianrmous opportunity cost to dedicating
massive resources to a project with no return ligtoe¢able operators or their custom@rs.
Cable operators have previously advised the Conmoniskat “a large and growing proportion
of the finite technical resources of cable industippliers and of cable operators will need to be
dedicated toward meeting” the integration ban deadl As noted above, this diversion of
resources is now taking a very real toll by causiaigle’s set-top vendors to suspend
development of new services and features that dealdeen relying upon to boost its
competitiveness with DBS and the telephone comganie

Worse, any continued exemption of DBS or new wafgethe telephone companies

would allow them to devote their resources to dawelg new features and less-expensive

8 Verizon’s waiver request provides no indication it is depielg set-top boxes that would comply with the
integration ban in the event its waiver request is not grarRedits part, AT&T awarded contracts to
Scientific-Atlanta and Motorola that run through the en@@i8 to develop and supply integrated IPTV set-top
boxes that are subject to a set of specifications provided BTART&T Press Releas§§BC Communications
Selects Motorola and Scientific-Atlanta as Set-Top Bopl#up for SBC U-Verse T{Aug. 18, 2005),
available athttp://www.sbc.com/gen/press-room?pid=4800&cdvn=news&neigkad=21772

% Seel etter from Neal M. Goldberg, General Counsel, NCTA, tafltan Cody, Legal Advisor, Office of
Chairman Michael Powell, Federal Communications Commissio)@Ret No. 97-80, at 2 (filed Jan. 11,
2005) (“Today, DBS is exempted from the rule, does not itidarcost, and can innovate rapidly. . . . In this
intensely (and increasingly) competitive environment, cable opsrsihould not be required to divert the
development dollars and resources that should be goingentdeatures and new services to a set-top
engineering redesign that provides no consumer benefit andaaéyto consumer cost.”).

%1 Letter from James L. Casserly, Willkie Farr & Gallagher | idPMarlene H. Dortch, Secretary, Federal

Communications Commission, CS Docket No. 97-80, atdd(flan. 19, 2005).
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equipment to try to attract more consumers away firaditional cable operatots.And that
competition is plain for all to see. For examplerizon says it has a plan for “FiOS TV” to
deliver a “raft of new and unique services and wempetition in existing services to the video
marketplace”® and “an immense amount of bandwidth comparedttaditional cable
operator,® while AT&T has boasted that its newly-launchededdervices will be a “game-
changing alternative to traditional cable servicg®..

Verizon has made clear that the integration banlavbave an adverse impact on an
MVPD’s competitiveness, warning the Commission thatwere “forced to commit the
substantial technical and economic resources nagesdesign and produce a physically
compliant set-top box, the cost and competitivernéaderizon’s service will be adversely
impacted,” and that “[b]uilding these costs inte firice of Verizon’s service will lead to
increased costs to the consumer, and reduce theetitive pressure that Verizon can bring to
the MVPD market.*® The same is of course true for cable operatotseasseek to stay ahead

of the telcos’ “rafts” of new services and “gameanging alternatives.”
And while regulations governing leased set-top tad&s would permit cable providers to

pass though increased costs to consumers (whiledd$he telephone companies would be

92 Seel etter from Paula Boyd, Regulatory Counsel, Microsoft Grafion, et al, to Marlene H. Dortch, Secretary,

Federal Communications Commission, CS Docket No. 97-80(faed March 4, 2005) (“[IJmplementing the
integration ban could unnecessarily raise prices for consuntecs, gable at a cost disadvantage with
competing multichannel video programming distribution s®wj and further impede the kinds of collaborative
efforts between CE, IT, and cable industries that are neededise deore forward-looking and effective
solutions to the issues that the integration ban was théongladress.”).

% Verizon Waiver Request at 3.

% 1d. at 8.

% Statement of James D. Ellis, Senior Executive Vice PresiddrBaneral Counsel, SBC Communications, Inc.,

Statement to United States Senate Committee on Energy and Comudrcemmittee on Telecommunications
and the Internet, November 9, 2005, at 3.

% Verizon Waiver Request at 17.
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spared such costs), this would increase the riglablie losing price-sensitive customers to its
competitors” These are the customers who already are thelikelgtto consider changing
providers® It would be particularly irrational and arbitraigr the Commission to impose such
a one-sided result at a time when Verizon, whosé&ebaalue is significantly more than all
cable operators, boasts that it has been “ablelti@@e over a twenty percent penetration among
FiOS eligible customers within just four montli8yhen Verizon’s trade association has spent
lavishly on an advertising campaign claiming thelfle rates are going through the ro8fand
when DirecTV and EchoStar have emphasized low gffoen route to becoming the second and
fourth largest MVPDs in the natidfy.

It is the Commission’s well-established policy toa@ such market-distorting results. In
theWireline Broadband Ordeithe Commission proclaimed that “we should reguliie
services in a similar manner” to promote marketebasvestment decisions, not ones driven by

regulatory disparitie¥?and it emphasized the importance of creating auleggry regime that is

" The estimated increase in set top box rates would be $2s8gméh per box.SeeNCTA Cost Report at 4-7.

% See In the Matter of Charter Communications Inc. RequeWéwier of 47 C.F.R. § 79.1204(a)(Bequest for
Waiver, CSR- , (filed July 14, 2006).

9 Verizon Waiver Request at 6.

100 http://www.ustelecom.org/media/video/ThroughTheRoof.wmv

101 “Dollar for dollar, DIRECTV delivers more entertainment ahaice than any other provider.” See answer to
“Key Questions: Will my monthly fee be very high@aVailable at
http://www.cincinnatibell.com/consumer/tv/directv/advantages alsdish Network, “Get TV that's better
(on your wallet),"available athttp://dishtv.com/offerl.jsp

192 DirecTV: http://media.corporate-ir.net/media_files/12/127160/pdf@BEarningsRelease.pdfchoStar:
http://phx.corporate-ir.net/phoenix.zhtml?c=68854$p=melvsARticle&ID=855304&highlight.

103 Appropriate Framework for Broadband Access to the Intermet Wireline FacilitiesReport and Order, 20
FCC Rcd. 14853, 14878 1 45 (2005).
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technology and competitively neutrat?” Many disparate regulations still exist under the
Communications Act, but these differences are istmases based on regulations rooted in an
earlier era, where one type of entity is governgoie statute and another type by a different
statute. It is quite another thing for the FCCreate new artificial regulatory disparities,
especially between entities all subject to the satatitory provision (in this case, Section 629),
rather than different provisions under differeties.

The Commission has specifically applied this appind@ avoid skewing the market in
the context of MVPD equipment rules even when Cesgihas not applied a statute to all
market participants. Though Congress had madeaatiie operators subject to Section 624A of
the Communications Act, the Commission appliedhiigslementing regulations to DBS too,
explaining that:

DBS did not exist at the time when Section 624A emacted, but has since

grown to serve approximately twenty percent of MhN&PD marketplace. In order

to accomplish the purposes of Section 624A, weebelthat the Commission may

exercise ancillary jurisdiction over non-cable MV&®ID order to avoid the

creation of a regulatory and marketplace imbaldete/een cable and DBS.

Absent this approach, we believe that cable opesatould be at a significant

competitive disadvantage in obtaining access téecanwhich could frustrate the

ability to satisfy Section 624A’s mandaéte.

Here, DBdid exist when Section 629 was adopted, and Congoggsroplated that video

services from the telephone companies were on #ye Wnowing this, Congress consciously

applied Section 629 to all MVPDs, not just cablempors'®

1041d. at 148571 4.

195 Implementation of Section 304 of the Telecommunicationsf A896: Commercial Availability of Navigation
Devices; Compatibility Between Cable Systems and Consumer BiestEguipment Second Report and
Order and Second Further Notice of Proposed Rulemaking, €8Red. 20885, 20910, 1 57 (2003).

1% First Report and Orderl3 FCC Rcd. at 14783, {1 22, 112
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The Commission’s policy to avoid regulatory and ke#iplace imbalances is even more
compelling here. Congress in effect demandedrédsailt by specifically prohibiting the
Commission from using waivers to favor some MVPBDsrathers. Section 629(c) requires that
any waiver of the Section 629 rules “shall be dffecfor all service providers and products in
that categoryandfor all providers of services and product."Thus, if the Commission grants
Verizon’s waiver request, such waivers would autiicadly apply to all MVPDs as a matter of
law, and cannot, as Verizon suggests, be limitéthmse service providers who, like Verizon,
are providing service using a hybrid QAM/IP systewer FTTP architecture®®

The market is clearly undergoing revolutionary aes1 AT&T is deploying wireline
facilities-based competition to cable using U-Veaed integrated set-top boxes leased to
consumers; Verizon is also deploying wireline fities-based competition to cable using FiOS
and integrated set-top boxes leased to consumérgjigrating to downloadable security.
DirecTV has moved away from using multiple retaddds towards relying on leased set-top
boxes built to its specifications. EchoStar camtisito specify exactly what is sold at retail as
the EchoStar set-top box. The cable industrynsikaneously supporting hundreds of models
of retail digital cable ready television receivermcluding CableCARD-equipped digital
televisions and CableCARD-equipped TiVo DVRs —legsntegrated set-top boxes to
consumers, and migrating to downloadable security.

The nation is approaching a hard date for analogetwon February 17, 2009, while

cable is moving to digital simulcast. The Treassrglanning to fund digital-to-analog

19747 U.S.C. § 547(c) (emphasis added). Verizon’s argurhenitishould be granted a waiver because it is a
“new entrant” is meritless given its revenues, market capitalizatidrother resources, relative to individual
cable operators.

198 verizon Waiver Request at fn. 12.
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converters which cannot receive MVPD programmiAg.MVPDs are moving aggressively to
offer bundles of services to compete with eachrotféis is an incredibly dynamic market in
which it makes little sense to single out one vigeavider for the unique burden of re-
engineering their leased devices to use CableCAR&Isadd cost and give no consumer benefit.

For these reasons, the instant request shouldalo¢éegkto avoiding skewing an intensely
competitive marketplace. By the end of the wapeniod, the Commission would have had a
meaningful opportunity to assess the dramatic chsubg the relevant facts that prompted the
integration ban, rather than permitting the batake effect in 2007 when to do so would plainly
hurt consumers and competition.

V. GRANT OF THE WAIVER REQUEST WILL NOT ADVERSELY IMPA CT
RETAIL DIGITAL CABLE READY DEVICES

Waiver of the integration ban will not diminish tbable industry’s economic incentive,
or its legal obligation under the “plug and playles, to support CableCARDs. Cable operators
have already demonstrated their commitment to eng@able CARD-enabled retail devices
work on cable systems by the extraordinary amofiib@, money and resources they have
expended in provisioning and supporting such devicehat support for retail has been
catalogued in many prior reporf8. Moreover, cable operators have a regulatory thugnsure
that their digital networks support CableCARD-emrabflevices and that obligation will be

unaffected by grant of this waiver requést.

199 See e.g. Letter from Neal M. Goldberg, General Counsel, NCTA, to ktelH. Dortch, CS Docket No. 97-80
(filed June 29, 2006) (“NCTA June 29, 2006 Report”).

110 See47 C.F.R. § 76.640(b) (requiring cable operators toatipable CARD-equipped devices in their digital
cable systemskee alsal7 C.F.R. 8 76.1204(a)(1) (requiring MVPDs to make abde! separate security
equipment).
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The cable industry has stepped up to the platerthdrance of the Commission’s goal to

support innovative one-way digital cable ready C&dpcts and to have two-way digital cable-

ready products brought to market as soon as pessfihong other things, cable has:

Provided the Commission with a framework for prdgnptinging two-
way products to markeThis proposal, filed in November 2005, included
rules the FCC could adopt to facilitate industrylevdevelopment and
deployment of two-way digital cable ready produzdsed on the
CableLabs CableCARD-Host Interface License Agredri@HILA”). !

Worked with Individual CE Companies in Supporting t
Development/Deployment of OCAP-based Retail Preditzjor CE
companies including Samsung, LG Electronics, Panasdoshiba,
Thomson, and Digeo, as well as CE support andamgpcomponent
companies such as Broadcom, Himax, ATl Technolodiestal
Keystone, and Video Without Boundaries, have edter® contracts
with the cable industry to bring two-way devicesrtarket. Six of the
largest MSOs committed to specific market deploynegi© CAP in 2006.
Consumer electronics manufacturers LG Electroitesiasonic, and
Samsung voiced their support for OCAP at CES 2@#¥msung
announced the deployment of working certified twaywvDCAP-based
navigation devices with Time Warner Cable in a Na&arolina test
market. Panasonic and Samsung each announcetitrery’s first
agreements for their manufacture and deployme@ooficast’s new series
of digital cable set-tops, with OCAP-enabled higdfhaition digital video
recording (DVR) capabilities with 250 GB+ storaggacity, and both
MPEG-2 and H.264 decoder capabilities. SucceS¥GAP
interoperability lab working sessions were heldhwitore than 50
companies, including vendors of headend/serveoss,tapplications,
implementations and major content suppliers sudials Disney-ABC
and Showtime.

Supported Development of Digital Cable Ready.PTse Microsoft 2006
CES booth and the keynote address by Bill Gatasrfed OCUR-enabled
“digital cable ready” personal computers that ree@iable programming,
including high-definition premium digital cable dent without a set-top
box leased from the cable operator.

Produced “Engineering Change Requests” (‘ECRs")the OCAP
specification in cooperation with CE companies éttér facilitate the use
of two-way set-top box functionality inside two-vaagital televisions that

11 Report from Daniel L. Brenner, NCTA, to Marlene H. DortBkcretary, Federal Communications Commission,
CS Docket No. 97-80, at Exhibit B (filed Nov. 30, 2005)
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also have other features and functiorihose ECRs, developed in
cooperation with consumer electronics industry eeeis, are now
moving through the CableLabs process that invabess review by a
wide array of manufacturers and vendors.

. Developed MultiStream CableCARDs (“M-CARDs") FordJa Retail
Products Both CISCO/Scientific-Atlanta and Motorola M-CARB-
which allow consumers to watch one program whit®rding another on
CableCARD-enabled devices — have been qualifie@GddyleLabs. M-
CARDs should be available from cable operatorsiwithe next few
months.

Cable operators have strong incentives to provjsimtall, and support CableCARDs in
retail devices, and manage their networks to deBeevices in a manner that is compatible with
CableCARD technology. Apart from Commission ruleguiring that cable operators support
CableCARDs, operators have an economic incentiveake sure that consumers who have
purchased digital cable ready devices receivefd@hi@services that those devices are capable of
receiving. Those customers are cable’s custorersand if their DTV sets cannot access
cable’s video services because of a fault withGableCARD, cable may well lose that
customer to a competitor. The Commission can leareey confidence that cable operators’
networks, operations, and customer care servidébeviully supportive of CableCARDs in
digital cable-ready products purchased at retail.

If a problem were to arise with a cable operatstpport for CableCARDs during the
period of the waiver (or later), the Commissiontsn2005Second Report and Ordbas already
established an expeditious remedy:

The Commission takes seriously allegations that#ime industry, or individual

cable operators, are failing to meet their obligadito deploy and support
CableCARDs. If specific allegations of CableCARIpport violations are
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brought to the Commission we will investigate satthgations and take
appropriate action if necessary.

While there have been anecdotal reports of probieit,sCable CARD-equipped devices, most
likely they arise due to inadequate testing of @Eicks, not in the provision, installation or
support of CableCARDS? In any event, in the absenceanfy formal, substantiated complaints,
the Commission cannot reasonably conclude thatdiianal regulation (especially one as
invasive, costly and burdensome as the integrdu#on) is necessary in the period before 2009.
In addition, CE manufacturers have already dematestrtheir ability to innovate even
without the integration ban having taken effeche TTCommission itself noted in tis=cond
Report and Ordethat “innovation continues to be a hallmark of tia&igation devices and
digital cable ready equipment markets."That record of innovation continues unabatedyoda
Samsung has produced a two-way digital cable reHifV set that has been tested and
certified by CableLab8> LG Electronics and Panasonic are also developiogviay
products'® Likewise, TiVo is developing a digital cable rgddVR that has been certified by
CableLabs and is expected to be available at uditts by the end of this yeaf. CES 2006

provided more

12 second Report and Orde?0 FCC Rcd. at 6814-15, 1 39.

113 SeeNCTA June 29, 2006 Report at 8-14. We also note that cpbhators are committed to working with CE
companies to address any issues with CableCARMDsat 14.

114 sSecond Report and Orde?0 FCC Rcd. at 6811, 34 n.146.

115 SeeCableLabs Press ReleaSamsung Electronics Gains CableLabs Certification on g-Digital Television
(Aug. 23, 2005)available athttp://www.cablelabs.com/news/pr/2005/05_pr_samsung_ 082405

116 SeeCableLabs Press Releamble Television Industry Voices Support for OCAP and-Wiag Digital Cable
Ready Product Deploymen(t#an. 5, 2006}vailable at
http://www.cablelabs.com/news/pr/2006/06_pr_ocap_ces_01G&06.h

117 SeeSteve Donohu€liVo Rolls Out New DVRVIULTICHANNEL NEws, Apr. 25, 2006.
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evidence of this marketplace dynamism and innowatfoln sum, there is no reason to believe
that grant of the waiver requested here will hamretail marketplace for Cable CARD-enabled
devices or other CE products.

CONCLUSION

NCTA requests that the Commission act expeditioaslyhis waiver request, and in any
case no later than 90 days from the date of thigfias required by Section 629(¢). The
Commission’s integration ban is scheduled to tdfexkin less than one year. Absent a change
in that deadline, the requested waiver is esseatipérmit cable operators to continue to deploy
integrated set-top boxes instead of pursuing mos#dycoptions that will ultimately harm

consumers, the industry, and the competitive MVP®kat in numerous ways.

18 See CES News Track&VALL STREETJOURNAL (Jan. 6, 2006) (describing innovative products on dispiay
CES 2006)see alsaCEA Press Releasldependent Audit Results Reveal Most Successful Interna@&l
in History (May 4, 2006) (noting that more than 152,000 people ftdshcountries attended the CES this year
and witnessed the introduction of thousands of new productsechnologies from more than 2,700 exhibitors).
Among the innovative products were an OCAP-enabled DTV rgrerninteractive electronic cable guide
ported to OCAP; a DVR built to CableLabs’ Host 2.0 speatfons and capable of receiving unidirectional and
bidirectional cable content; and an “OCUR” device which enables persomaluters to decrypt cable content
for display, recording, and networking around the home deaiéloped without any CableCARDs installed on
operator-provided set-top boxes.

1195ee47 U.S.C. § 549(c) (Upon an “appropriate showing,” “the @isgion shall grant any such waiver request
within 90 days of any application filed under this subsectjo SeealsoJoint Explanatory Statement of the
Committee of Conference, S. Conf. Rep. 104-230, 104th Caddsess. at 181 (1996) (“The conference
agreement also directs the Commission to act on waiver requ#sts90 days.”). This language indicates that
Congress intended to require the Commission to rule eaclests for waiver within 90 days of their filing
date, whether or not the Commission believed that an “apptegiiowing” had been made.
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For the foregoing reasons, NCTA respectfully retpifsat the Commission grant its
request for waiver of the integration ban until taéle industry’s deployment of downloadable
conditional access or December 31, 2009, whichevearlier.

Respectfully submitted,

/s/ Daniel L. Brenner

William A. Check, Ph.D. Daniel L. Brenner
Senior Vice President Neal M. Goldberg
Science & Technology
Counsel for the National Cable &

Andy Scott Telecommunications Association
Senior Director 1724 Massachusetts Avenue, N.W.
Engineering Washington, D.C. 20036-1903

(202) 775-3664

August 16, 2006
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DECLARATION OF WILLIAM A. CHECK

1. My name is William A Check. | am Senior ViceeBident, Science & Technology, for
the National Cable & Telecommunications Associati@y virtue of my position, | am familiar
with the set-top box equipment currently deploygaéble operators.

2. | have read the foregoing Request for Waivee(ftRest’) and | am familiar with the
contents thereof.

3. | declare under penalty of perjury that thedamintained herein and within the foregoing
Request are true and correct to the best of my leune, information, and belief.

/s/ William A. Check

William A Check, Ph.D.

Senior Vice President

Science & Technology

National Cable & Telecommunications
Association

Executed on: August 16, 2006



