
 
 
 
 
 
August 16, 2006 
 
 
 
The Honorable Robert M. McDowell 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C.  20554 
 
 
Re: Carriage of Digital Television Broadcast Signals: Amendments to Part 76 of the 

Commission’s Rules, CS Docket No. 98-120 
 
Dear Commissioner McDowell: 
 
I am writing in response to recent reports in the trade press of your view that Congress did not 
give the Federal Communications Commission the authority to require cable operators to carry 
all free programming offered on local digital broadcasts, including multicast programming.1  I 
would like to explain why the Cable Act not only permits the Commission to require full 
carriage; but, fairly read, actually requires full carriage. 

 
As an initial matter, I draw your attention to the fact that the Commission has rejected the 
argument that the Cable Act bars the agency from requiring full digital carriage.  Although the 
Commission’s 2001 order concluded that the Commission lacked authority to require cable 
operators to carry multicast programming, the Commission’s 2005 decision acknowledged that 
the relevant statutory language “may be less definitive than portions of our earlier order 
suggested,” and concluded that the Act, in fact, does authorize the Commission to require cable 
operators to carry multicast programs.2 

 
Indeed, as the NAB has explained in its pleadings in this docket, the only reasonable 
interpretation of the relevant provisions of the Cable Act is that cable operators are required to 
carry all non-subscription digital broadcast programs.   
                                                 
1  See, e.g., “FCC Lacks Multicast Muscle,” Broadcasting & Cable (Aug. 8, 2006). 

2  Compare First Report and Order and Further Notice of Proposed Rulemaking, Carriage 
of Digital Television Broadcast Signals, 16 FCC Rcd 2598, ¶ 57 (2001), with Second Report and 
Order and First Order on Reconsideration, Carriage of Digital Television Broadcast Signals:  
Amendments to Part 76 of the Commission’s Rules, 20 FCC Rcd 4516, ¶ 33 (2005) (“Second 
Report and Order”). 
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o As the Commission concluded in its 2005 order, the “primary video” language of 

Section 614(b)(3) does not “directly translate to digital technology.”3  Therefore, 
the Commission must determine what rule for digital signals best effectuates the 
policy Congress adopted in an analog world. 

 
o The analog carriage rules require that all of the video programming that a 

television viewer can receive over the air must be sent to viewers receiving the 
local broadcast signal over a cable system; there were no secondary analog video 
services permitted under the Commission’s rules either when the Act was adopted 
or now.4  The term “primary video” thus can only refer to the broadcast 
programming service provided to viewers over ordinary television receivers, 
distinguishing it from subscription services not available to every viewer.  In the 
digital world, that includes multicast programming available to all viewers that is 
included within a broadcaster’s single digital channel. 

 
o Congress recognized cable operators’ “economic incentive” to disadvantage local 

broadcast signals that would compete with cable programming for viewers and 
advertisers.  The purpose of the must carry rules is to prevent cable operators 
from using their gatekeeper power to prevent cable subscribers from receiving the 
local broadcast signals that are available over-the-air.5  Therefore, “primary 
video” for digital signals must, to fulfill Congress’ direction, include all free 
programming provided by a local broadcaster. 

 
NAB has also explained that there are no valid constitutional concerns with requiring carriage of 
digital multicast streams of local broadcasters.  The record before the Commission fully 
demonstrates that multicast carriage would advance the goals of must carry.  Analog must carry 
rules were upheld when carriage of local television signals occupied 13 percent of an average 
cable system.  The evidence before the Commission – evidence supplied by cable operators 
themselves – is that after the digital transition, carriage of all local broadcast signals, whether 
carried under must carry or retransmission consent and including the entire digital programming 
stream, would take up only 2.63 percent of cable capacity.  New cable technologies like 
Switched Digital Video will expand capacity even further and diminish the already insignificant 
“burden” of must-carry.  Further, broadcasters have submitted evidence of their plans for 

                                                 
3  Second Report and Order ¶ 34. 

4  See 47 C.F.R. §§ 73.646(b); 73.667(a). 

5  See 47 U.S.C. § 521 note (Cable Act §§ 2(a)(14)-(16)). 
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multicast programming if carriage is assured. These new program services will further achieve 
Congress’ objective of strengthening free, local over-the-air service to all Americans. 6 

 
As we move to the end of the digital television transition, the Commission faces a clear choice – 
to ensure that the public receives the full benefits of digital technology, or to permit cable 
operators to determine whether or not the public will receive innovative new services that 
compete with cable’s own offerings.  Congress gave the Commission more than ample authority 
to ensure that cable operators do not confine digital services.7  I would welcome the opportunity 
to speak with you directly about this important issue of the Commission’s statutory authority, or 
to meet with your staff to answer any questions they may have. 
 
Best wishes. 
 
Sincerely, 

 
David K. Rehr 

 

                                                 
6  See Petition for Reconsideration of the National Association of Broadcasters and the 
Association for Maximum Service Television, Inc., CS Docket No. 98-120 (filed Apr. 21, 2005), 
at 9-25.   

7  See Section 614(b)(4)(B) authorizing the Commission to make “any changes in the signal 
carriage requirements of cable television systems necessary to ensure carriage” of “advanced 
television” signals. 


