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Dear Ms. Dortch;
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same date.
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undersigned.
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Attorney for Direct Communications
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Before the

FEDERAL COMMUNICATIONS COMMISSION RECEIVED & INGPECTED
Washington, D.C. 20554
AUG 2 9 2006
In the Matter of )
) AAD 06- FCC - MAILROOM
Direct Communications Cedar Valley, LLC )
)
Petition for Waiver of Sections 36.611 and ) CC Docket No. 96-45
36.612 of the Commission’s Rules, Approval )
of Related Actions, and an Expedited )
Decision. )
)

To: Chief, Wireline Competition Bureau

Petition for Waiver of Sections 36.611 and 36.612
of the Commission’s Rules; Request for Approval of Related Actions,
And Request for Expedited Decision

David R. Irvine

Attorney for Petitioner

350 South 400 East, Suite 201
Salt Lake City, UT 84111
(801) 363-4011

August 23, 2006




Petition for Waiver of Sections 36.611 and 36.612
of the Commission’s Rules; Request for Approval of Related Actions,
And Request for Expedited Decision

L Intreduction and Waivers Requested.

Direct Communications Cedar Valley, LLC (“DCCV” hereinafter), pursuant to
Section 1.3 of the Commission’s rules,' requests a waiver of the Commission’s rules, as set
forth herein, to allow DCCV to immediately begin receiving high-cost loop support from the
Universal Service Fund (“USF” hereinafter). Specifically, DCCV requests the following:

(1) Waiver of sections 36.611 and 36.612 of the Commission’s historical cost
rules to allow DCCV immediate access to USF high-cost loop support, effective as of
February 1, 2006, based on DCCV’s costs of service as an average schedule company in
accordance with the Commission’s order issued November 29, 2005 in CC Docket No. 96-45

2 and

upon DCCV’s petition for a study area and other rule waivers;
(2) Any additional waivers necessary to expedite DCCV’s receipt of USF

high-cost loop support in conjunction with DCCV’s participation in National Exchange

Carrier Association , Inc. (“NECA”) pools and tariffs. To the extent that the Commission or

NECA may determine that any additional such waivers are necessary, DCCV requests that the

Commission grant them on its own motion.

" 47CFR.§13

* This Petition seeks a clarification of the November 29, 2005 Order for the purpose of
resolving conflicting interpretations of the intended effect of that Order as between DCCV,
NECA, and the RUS. As stated in DCCV’s original petition in this matter (filed on October
27, 2004), DCCV was seeking immediate access to USF high-cost loop support. Based on
professional recommendations that Commission approval of DCCV’s operation as an average
schedule company would allow immediate receipt of such USF support, waivers of Sections
36.611 and 36.612 did not appear to be required — particularly since the Order made findings
which in every other respect appear to approve DCCV’s immediate participation in high-cost
loop USF support.




Generally, Commission rules may be waived for good cause shown. > The
Commission may exercise its discretion to waive a rule where the particular facts make strict
compliance inconsistent with the public interest. * The Commission may take into account
considerations of hardship, equity, or more effective implementation of overall policy on an
individual basis. > The waivers requested herein satisfy these standards.

18 Factual Background.

DCCV, a newly-formed LEC, received a certificate of public convenience and
necessity from the Utah Public Service Commission (“UPSC” hereinafter) on August 9, 2004
which authorized it to proceed with the purchase of the municipal telephone system at Eagle
Mountain, Utah. That purchase was conditioned (by both DCCV and the UPSC) on the
eligibility of DCCV for immediate receipt of USF high-cost loop support and participation in
the NECA pools.

Eagle Mountain City (“EMC” hereinafter) is a fifth-class Utah city, which was
incorporated as a town in 1996. Prior to the town’s incorporation, the area was primarily
desert rangeland and farms; there were no telephone facilities whatsoever in what is now the
center of the town. There are no services of any nature within the city, other than municipal
services, and there is very little commercial activity. This isolated community, which has a
present population of approximately 10,000 persons depends on other cities in Utah County
for nearly all life supporting services; the nearest community where some of these services are

available 1s 8 miles to the East.

>47CFR §13.

* Northeast Cellular Telephone Company v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990)
{Northeast Cellular).

* WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969, cert. denied, 409 U.S. 1027
(1972) (WAIT Radio), Northeast Cellular, Id. at 1166,




EMC is an area where young families can find affordable entry-level homes.
Approximately 40% of the population is under age 12; the average age of the population is 21
years. Landline telephone service is critical for the community’s access to emergency health
care and public safety services; the nearest medical clinical facilities are in Lehi, Utah
(approximately 15 miles east of EMC), and the nearest fully-equipped hospital facilities are at
least 30 miles to the northeast or southeast. Life-threatening emergencies require evacuation
by air ambulance.

EMC established a municipal telephone system — the only one in Utah — in 1997, At
the time DCCV closed its purchase of the EMC municipal system on February 1, 2006, there
were 2,448 system subscribers. For those subscribers, and prior to the establishment of the
EMC municipal telephone system, there was no telephone service or telephone facilities of
any kind in the area where they reside.

As a municipality, EMC was prohibited by state statute from participating in the Utah
Universal Service Support Fund (“USSF” hereinafter), and its subscribers therefore bore the
full cost of the municipal system’s operating expenses. EMC did not ever seek federal USF
support. As a consequence, the basic rates paid by EMC subscribers ($27.00 per month) were
the highest basic rates in Utah, exceeding the USSF-supported basic rate by $4.05 per month.
Without high-cost assistance from state or federal USF sources, EMC could not continue to
meet the costs of operating the system.

DCCYV was a willing purchaser of the municipal system, but the economics of
operating and upgrading the system would only allow a private company to survive

financially if it could obtain immediate USF support. For that reason, DCCV conditioned its

e [ e e e b s b o T



certificate application with the UPSC upon its eventual qualification to receive federal USF
support prior to closing the system purchase from EMC.

On October 27, 2004, DCCYV and its parent (Direct Communications Rockland, Inc.)
filed a petition with the Wireline Competition Bureau (CC Docket No. 96-45) seeking a
waiver of Sections 69.2(hh} and 69.605(c) of the Commission’s rules, and average schedule
treatment in order that DCCV might immediately qualify for USF support.

On November 29, 2005, this Commission issued its order (“Order” hereinafter),
which: ® (a) granted a waiver of the study area boundary freeze codified in the Appendix-
Glossary of Part 36 of the Commission’s rules; (b) allowed DCCYV to establish a new study
area in the State of Utah; (c) waived sections 69.2(hh) and 69.605(¢) of the Commission’s
rules; (d) waived the definition of incumbent LEC in Part 36 and section 54.5 of the
Commission’s rules to the limited extent necessary to permit DCCV to be treated as an
incumbent LEC for the purposes of calculating universal service support; (e) waived the
October 1, 2005 data filing deadline set forth in section 54.301(b) of the Commission’s rules
for local switching support (LSS); (f) waived the October 1, 2005 data filing deadline set forth
in section 54.314(d) of the Commission’s rules for state certification of support for rural
carriers; (g) waived the March 31, 2005 and July 31, 2005 data filing deadlines set forth in
section 54.903(a) of the Commission’s rules for interstate common line support (ICLS).

Moreover, in that Order, this Commission found and concluded as follows: (a) EMC
(from which DCCV acquired the system) was determined by the UPSC to be a “non-carrier,”
and because “carrier” as used in section 54.305 refers to an “eligible telecommunications

carrier,” DCCV did not acquire the exchanges of another “carrier.” “The Utah Commission

® Order, [20 FCC Red. 19180 (2005)] 4 1, 23-27 (Attached hereto as Exhibit 1.)




determined that EMC’s municipal system was not an eligible telecommunications carrier
(ETC) because it was a municipal utility. For this reason, we do not believe that DCCV is
acquiring the exchanges of another ‘carrier,”” and the Order reflects and adopts that
conclusion. ’ (b) Based on the small number of lines at EMC (2,223 in October 2004), the
amount of high cost loop support and LSS that DCCV might receive for this exchange would
fall well short of the one percent increase to the total high cost loop support fund for 2004. ®
{c) “Without participation in NECA’s pools it is likely that DCCV’s company-specific
interstate access rates would be prohibitively high. Additionally, these waivers will allow
DCCYV to be eligible to receive high cost universal service support. High cost loop support
and LSS will help DCCV to provide quality local service at affordable rates.” ’

In its order certifying DCCV, the UPSC found that the EMC municipal system had
“functioned as though it were an ILEC in an area not previously served by any other carrier.”
'® The municipal telephone system operated by EMC was never certificated by the UPSC
(which had no jurisdiction over a municipal system).

III.  Waiver of Sections 36.611 and 36.612

The UPSC found that DCCV would be operating within the State of Utah as a “rural
telephone company” pursuant to 47 U.S.C. § 153(47). ' DCCV provides telephone service
within its own high-cost rural study area. Accordingly, it is eligible to receive USF cost
recovery assistance. This Commission has already approved waivers allowing DCCV to

receive Local Switching Support (LSS) and Interstate Common Line Support (ICLS). The

7 Order, 1 9.

% Order, 1 10.

® Order, § 17.

' UPSC Order in Docket No. 04-2419-01 issued August 9, 2004, at pp.12, 18, 28.
" Id atp.13.




waivers sought in this Petition for §§ 36.611 and 36.612 are necessary to allow DCCV to
immediately receive high-cost loop support, without which, it cannot continue to operate and
upgrade the service at EMC to the higher level of regulated utility-grade service ordered by
the UPSC as a condition of certifying DCCV.

Under the Commission’s rules, calculation of high-cost loop support is based on
historical cost information. However, as a new company serving an area that has not been
previously served by any certificated carrier or ETC, DCCV does not have accurate historical
cost information reflecting the high costs that DCCV has incurred since cutting over the EMC
system on February 1, 2006 or which it will incur to provide adequate and reliable service at
Eagle Mountain.

In its November 29, 2005 Order, this Commission recognized DCCV’s inability to
provide accurate historical cost data, and waived section 69.605(c) of the Commission’s rules.
12 This waiver authorized DCCV to participate in the NECA tariffs and pools as an average
schedule company. Moreover, this Commission found an additional situation which applied
in DCCV’s unusual circumstances, which has handicapped DCCV’s presentation of accurate
cost data and further warrants approval of the waivers sought in this Petition: the municipal
telephone system operated by EMC did not maintain its books and records in accordance with
this Commission’s prescribed accounting rules (as set forth in 47 C.F.R. Parts 32, 36, 54, and
64). Instead, EMC followed a completely different accounting system mandated for
municipal accounting practices under Utah law. 1* Average schedule treatment, as approved
by this Commission, is available to facilitate and simplify the process for getting full USF

support where historical cost data is either unavailable or unreliable.

"2 Order at § 21.
P Id atq21.




Since cutting over the EMC system, DCCV must replace and upgrade outdated
facilities; it is incurring additional labor, administrative, and regulatory costs in order to
provide reliable, regulated, public utility-grade service to current and future customers in this
rapidly growing area. Since DCCYV filed its original petition on October 27, 2004,
approximately 400 new subscribers have been added to the EMC system. DCCV’s subscriber
growth is currently averaging 33 new subscribers per month. DCCV has significantly
upgraded the network to provide enhanced, advanced service capabilities, as prescribed by the
UPSC. For the first time in Eagle Mountain’s history, all subscribers now have digital
subscriber loop (DSL) access. The rapid growth at EMC is requiring DCCYV to reconfigure its
network in order to meet service demands, and high-cost loop support is critical to that
expansion and upgrading of service.

Under these circumstances, strict application of sections 36.611 and 36.612 of the
Commission’s rules would preclude DCCV from receiving high-cost loop support at EMC
until 2008. '* During this period, DCCV would be compelled to look to its rural local
exchange customers for cost recovery of amounts that otherwise should be recovered through
the USF in a manner consistent with Commission policy and practice.

The primary goal of the USF program is to promote the nationwide availability of

reasonably priced telephone service by providing “direct assistance to the areas where it is

'* The data submission and filing requirements of Part 36 of the Commission’s rules operate
to postpone the eligibility of a newly-established local exchange carrier for receipt of USF
support unti! its third year of operation. See, e.g. M&L Enterprises, Inc., b/b/a Skyline
Telephone Company, Petition for Waiver of Sections 36.611, 36.612, and 69.2(hh) of the
Commission’s Rules, Order, 19 FCC Red 6761, para. 19 (2004) (“Skyline ™).




most needed to ensure that telephone rates remain affordable for the average subscriber.” °

In DCCV’s circumstances, adherence to the rules will frustrate, rather than further, this goal
by denying timely cost recovery from the USF to a new company that has only, within the last
few months, initiated certificated local telephone service to a rural area which was not
previously served by an ETC or a certificated incumbent LEC. The high costs of service to
the EMC subscribers and the new costs necessary to provide adequate and reliable telephone
service to EMC cannot be sustained by DCCV for another three years without high-cost loop
support.

If DCCV’s high local service rates discourage growth in subscribership or hamper the
company’s ability to maintain and expand its service network, the families who are attracted
to Eagle Mountain and who require affordable and high-quality telephonfe service will be in
jeopardy. Such a result is directly contrary to the fundamental goal of the USF program:

The Commission established the USF program to promote the nationwide
availability of telephone service at reasonable rates. Toward this end, USF support

permits high-cost LECs to reduce local rates by recovering additional expenses from
the interstate services they provide.'®

Therefore, to better serve this public policy goal '’

and to more economically serve its
subscribers, DCCV seeks a waiver of the historical cost requirements of sections 36.611 and

36.612 of the Commission’s rules. DCCV further requests that consideration of this Petition

15 MTS and WATS Market Structure, Amendment of Part 67 of the Commission’s Rules and
Establishment of a Joint Board, Recommended Decision and Order, CC Docket Nos. 78-72,
80-286, para. S8 (rel. Nov. 23, 1984).

' Border to Border Communications, Inc., Petition for Waiver of Sections 36.611 and 36.612
of the Commission’s Rules, Memorandum Opinion and Order, AAD 94-61, 10 FCC Red.
5055  (Com. Car. Bur. 1995) (“Border to Border™) (citation omitted).

'" Congress has directed the Commission to establish universal service policies which
embody, inter alia, the principle that “[c]onsumers in all regions of the Nation, including low-
income consumers and those in rural, insular and high cost areas, should have access to
telecommunications and information services . . . at rates that are reasonable comparable to
rates charged for similar services in urban areas.” 47 U.S.C. § 254(b)(3).




be expedited in order to allow high-cost loop support to be made available to DCCV at the
carliest possible date, particularly since the EMC system acquisition has been closed and cut-
over to DCCV as a consequence of the UPSC, DCCV, and RUS all having concluded that this
Commission’s previous Order contemplated and allowed DCCV’s immediate participation in
high-cost loop support. Inasmuch as this seemed to be the apparent intention of that Order,
DCCYV is requesting that its eligibility for such support be dated from and after the February
1, 2006 service cutover.

The relief herein sought by DCCV has been considered and granted by this
Commission in other dockets which involve similar circumstances: Adak Eagle Enterprises,
LLC d/'b/a Adak Telephone Ulility, Pelition for Waiver of Sections 36.611, 36.612, 54.301(b),
54.314(d), 54.903(a)(3), 69.2(hh} and 69.3(e)(6) of the Commission’s Rules, Order released
December 30, 2005, 20 FCC Red. 20543 (2005). See also: In the Matter of Sacred Wind
Communications, Inc. and Qwest Corporation, Order released August 15, 2006.

As with Adak and Sacred Wind, DCCV is a new carrier serving an area which has
never been served by any designated LEC or ETC. The same special circumstances which
warranted the waivers of Sections 36.611 and 36,612 in Adak and Sacred Wind apply to the
area served and the customers of DCCV. Without immediate USF high-cost loop support,
DCCV must look to its own, mostly starter home subscribers for full cost recovery, and its
ability to expand and upgrade its service is limited.

If other waivers are necessary to facilitate DCCV’s immediate participation in high-
cost loop support, DCCV respectfully requests that they be considered and approved on the

Commission’s own motion.

10
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DATED this 23rd day of August, 2006,

David R. Irvine

Attorney for Direct Communications
Cedar Valley, LLC

350 South 400 East, Ste. 201

Salt Lake City, UT 84111

(801) 363-4011
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Federal Communications Commission DA 05-3105

Before the
Federal Communications Commission
Washington, D.C. 20554
In the Matter of )
)
Direct Communications Cedar Valley, LLC )
)
and )
)
Qwest Corporation } CC Docket No. 96-45
)
Joint Petition for Waiver of the Definition of )}
“Study Area” of the Appendix-Glossary of Part 36 )
of the Commission’s Rules )
)
Petition for Waiver of Sections 69.2{hh) and )
69.605(c) of the Commission’s Rules )
ORDER
Adopted: November 29, 2005 Released: November 29, 2005

By the Chief, Wireline Competition Bureau:

1. INTRODUCTION

1. In this Order, we grant a joint request from Direct Communications Cedar Valiey, LLC
(Direct Communications) and Qwest Corporation (Qwest) for a waiver of the study area boundary freeze
codified in the Appendix-Glossary of Part 36 of the Commission rules.! This waiver will allow the
territory served by Eagle Mountain City’s municipal telephone system (EMC) to be removed from
Qwest’s study area and will allow Direct Communications to establish a new study area in the state of
Utah.? We also grant a request from Direct Communications for waivers of sections 69.2(hh) and
69.605(c) of the Commission’s rules in order that Direct Communications may become a member of the
National Exchange Carrier Association (NECA) and receive interstate access settlements and universal

'See 47 C.F.R. Part 36, App. (defining study area); Direct Communications Cedar Valley, LLC and Qwest
Corporation, Joint Petition for Waiver of the definition of “Study Area” of the Appendix-Glossary of Part 36 of the
Commission’s Rules, CC Docket No, 96-45 {filed November 2, 2004) (Waiver Petition).

? Direct Communications is a newly-formed Utah company whose corporate parent, Direct Communications
Rockland, Inc. is an incumbent local exchange carrier (LEC) in the state of Idaho. Direct Communications was
formed solely to purchase the municipal telephone system owned by Eagle Mountain City, which serves
approximately 2,223 subscribers. /4. at 3. EMC is not an incumbent LLEC pursuant to section 251¢h), ror has it ever
received universal service support payments. Qwest is the largest incumbent LEC in the state of Utah, Qwestis a
price cap carrier that operates approximately one million access lines throughout Utah. Qwest has never had
telephone facilities in the area served by EMC although the area is geographically within Qwest’s Utah study area.
id. at 2.
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service support pursuant to NECA’s average schedule formulas.> In addition, on our own motion, we
grant Direct Communications a waiver of the definition of incumbent LEC in Part 36 and section 54.5 of
the Commission’s rules to the limited extent necessary to permit Direct Communications to be treated as
an incumbent LEC for purposes of calculating universal service support. We also waive the October 1,
2005 data filing deadline set forth in section 54.301(b) of the Commission’s rules for local switching
support (LSS); the October 1, 2005 filing deadline set forth in section 54.314(d) of the Commission’s
rules for state certification of support for rural carriers; and the March 31, 2005, and July 31, 2005 data
filing deadlines set forth in section 54.903(a) of the Commission’s rules for interstate common line
support (ICLS).* We grant these waivers on our own motion to permit Direct Communications to receive,
to the extent it is eligible, federal universal service support on the date that it would otherwise be entitled
to receive such support.

I, STUDY AREA WAIVER
A, Background

2, Study Areq. A study area is a geographic segment of an incumbent LEC’s telephone
operations. Generally, a study area corresponds to an incumbent LEC’s entire service territory within a
state. The Commission froze all study area boundaries effective November 15, 1984. The Commission
took this action to prevent the establishment of high-cost exchanges within existing service territories as
separate study areas merely to maximize high-cost support. A carrier must therefore apply to the
Commissiogl for a waiver of the study area boundary freeze if it wishes to sell or purchase additional
exchanges.

3. The Petition for Waiver. Direct Communications and Qwest (collectively, the Petitioners)
filed a joint petition for a waiver of the study area boundary freeze and other related waivers on
November 2, 2004, On November 24, 2004, the Bureau released a public notice seeking comment on the
petition for waivers.” A study area waiver would permit Qwest to alter the boundaries of its Utah study
area by removing the territory where EMC currently operates and would permit Direct Communications
to create a new study area in the state of Utah.

4. The municipal telephone system, EMC, was created by Eagle Mountain City in 1997 to serve
an area in which no other carrier had facilities and has been problematic for EMC, its subscribers, and

3See Direct Communications Rockland, Inc., and Direct Communications Cedar Valley, LLC, Petition for Waiver of
Sections 69.2(hh) and 69.605(c) of the Commission’s Rules, Approval of Related Actions, and an Expedited
Decision, CC Docket No. 96-45 (filed November 2, 2004) (Part 69 Petition). On February 7, 2005, Direct
Communications filed a supplement to its Part 69 Petition clarifying that it seeks average schedule status for
purposes of receiving both universal service support and access pool settlements. See Direct Communications
Rockland, Inc., and Direct Communications Cedar Valley, LLC, Petition for Waiver of Sections 69.2(hh) and
69.605(c) of the Commission’s Rules, Approval of Related Actions, and an Expedited Decision, Supplemental
Filing, CC Docket No. 96-45 (filed February 7, 2005} (Supplemental Part 69 Petition).

* See 47 C.F.R. §§ 54.301(b), 54.314(d), 54.903(a).

‘See MTS and WATS Market Structure, Amendment of Part 67 of the Commission’s Rules and Establishment of a
Joint Board, CC Docket Nos, 78-72, 80-286, Decision and Order, 50 Fed. Reg. 939 (1985) (Part 67 Order) adopting
Recommended Decision and Order, 49 Fed. Reg. 48325 (1984). See also 47 C.F.R. Part 36, App.

*Part 67 Order at para. 1.

"See Wireline Competition Bureau Seeks Comment on the Petitions of Direct Communications Cedar Valley, LLC,
Qwest Corporation, and Direct Communications Rockland, Inc., to Waive the Study Area Boundary Freeze, as
Codified in Part 36, and Sections 69.2(hh) and 69.605(c) of the Commission's Rules, CC Docket No, 96-45, Public
Notice, DA 04-3687 (rel. November 24, 2004). No comments were filed in this proceeding.
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Utah regulators.® Petitioners argue that Utah law barred EMC, as a municipal utility, from receiving state
universal service support and, therefore, all of the expenses of constructing and operating the system have
been borne by the subscribers. Further, Petitioners argue that EMC’s subscribers pay the highest basic
local rates in Utah, $27.00 per month, and contend that the telephone system cannot economically be
sustained, absent universal service support, without significantly raising rates on the subscribers.’

5. The Petitioners argue that the proposed transaction between EMC and Direct
Communications will not have an adverse effect on universal service because section 54.305(b) limits an
acquiring carrier to the same per-line high-cost support levels for which those exchanges were eligible
prior to the transfer of the exchanges.'® The Petitioners contend that, although EMC was eligible to
receive federal universal service support, EMC never applied for NECA membership or for federal
universal service support. The Petitioners further claim that Direct Communications is the successor to
EMC rather than Qwest with respect to the application of federal universal service support.'' The
Petitioners also maintain that the transaction is in the public interest and the Public Service Commission
of Utah (Utah Commission) does not object to this transaction.

6. Standards for Waiver. Generally, the Commission may waive its rules for good cause
shown.”” The Commission may exercise its discretion to waive a rule where the particular facts make
strict compliance inconsistent with the public interest.”® In addition, the Commission may take into
account considerations of hardship, equity, or more effective implementation of overall policy on an
individual basis.'* Waiver of the Commission’s rules is therefore appropriate only if special
circumstances warrant a deviation from the general rule, and such deviation will serve the public interest.
In evaluating petitions seeking a waiver of the rule freezing study area boundaries, the Commission
traditionally has applied a three-prong standard: (1) the change in study area boundaries must not
adversely affect the universal service fund; (2) no state commission having regulatory authority over the
transferred exchanges opposes the transfer; and (3) the transfer must be in the public interest."

7. In evaluating whether a study area boundary change will have an adverse effect on the
universal service fund, the Commission has considered whether a study area waiver will result in an
annual aggregate shift in an amount equal to or greater than one percent of the total high-cost loop support
fund for the most recent calendar year.'® High-cost loop support is subject to an indexed cap, which

¥ According to the Utah Public Service Commission, at the time of Eagle Mountain City’s initial development,
Qwest was willing to extend its service to the town, in accordance with the terms of its tariff, but the land developers
did not choose that option. See Waiver Petition, Exhibit 2 (Before the Public Service Commission of Utah, In the
Matter of the Application of Direct Communications Rockland, Inc., and Direct Communications Cedar Valley,
LLC, for a Certificate of Public Convenience and Necessity Allowing Operation as an Independent Local Exchange
Carrier, Docket No., 04-2419-01, Order at 4 (rel. August 9, 2004) (Utah Commission Order)).

*See Waiver Petition at 5-6.

PSee id al 8-9.

"1d, at 9.

P47CFR. §13.

*Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990} (Northeast Cellular).

“WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969), cert. denied, 409 U.S. 1027 (1972); Northeast
Cellular, 897 F.2d at 1166,

BSee, eg., U S WEST Communications, Inc., and Eagle Telecommunications, Inc., Joint Petition for Waiver of the
Definition of "Study Area’’ Contained in Part 36, Appendix-Glossary of the Commission’s Rules, AATY 94-27,
Memorandum Opinion and Order, 10 FCC Red 1771, 1772 (1995) (PTI/Eagle Order).

'$See PTi/Eagle Order, 10 FCC Red at 1774, paras. 14-17; see US WEST Communications, Inc., and Eagle
Telecommunications, Inc., Joint Petition for Waiver of "Study Area” Contained in Part 36, Appendix-Glossary of the
(continued....)
3
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limits total nationwide support to the previous year’s total, increased by the sum of the annual loop
growth for rural carriers and an inflation factor.'” The Commission recognized that, because of the
indexed cap, an increase in the draw of any fund recipient necessarily reduces the amounts that other
LECs receive from the fund.’® After adoption of section 54.305 of the Commission’s rules, however, the
one-percent guideline, was not, in practice, a necessary limitation because section 54.305(b) provides that
a carrier purchasing exchanges from an unaffiliated carrier is permitted to receive only the same level of
per-line high-cost support that the selling company was eligible for prior to the transfer.'’

B. Discussion

8. We find that good cause exists to waive the study area boundary freeze codified in the
Appendix-Glossary of Part 36 of the Commission’s rules as set forth herein. For the reasons discussed
below, we conclude that the Petitioners have satisfied the three-prong standard that the Commission
applies to determine whether a waiver is warranted.

9. Impact on the Universal Service Fund. Because the proposed study area waiver will not
result in any significant increase in high-cost support, we conclude that the universal service fund will not
be adversely affected by granting this study area waiver. We conclude that the limitation of section
54.305 of the Commission’s rules does not apply to the unique facts of this acquisition because EMC,
which owns the acquired lines, has been determined to be a non-carrier by the Utah Commission.”®
Section 54.305 limits the universal service support available to an acquiring carrier when such carrier is
acquiring exchanges from another “carrier.” Moreover, under section 54.201(a) of the Commission’s
rules, only “eligible telecommunications carriers” are allowed to receive universal service support.”’ We
conclude that the term “carrier” as used in section 54.305 refers to an “eligible telecommunications
carrier.” The Utah Commission determined that EMC is not an eligible telecommunications carrier
(ETC) because it is a municipal utility.” For this reason, we do not believe that Direct Communications
is acquiring the exchanges of another “carrier,” and therefore the limitation of section 54.305(b) does not

apply.

13. We nevertheless evaluate the acquisition’s impact on the fund under the Commission’s
previous one-percent guideline. Based on the small number of lines that are the subject of this
transaction, we conclude that the amount of high-cost loop support and LSS that Direct Communications
might receive for this exchange will fall well short of the one percent increase to the total high-cost loop
support fund for 2004.* As noted above, Direct Communications is eligible to receive ICLS. Because its
new study area is small, however, we also conclude that any ICLS received would not have an adverse

{...continued from previous page)
Commission’s Rules, and Petition for Waiver of Section 61.41(c) of the Commission's Rules, AAD 94-27,
Memorandum Opinion and Order on Reconsideration, 12 FCC Red 4644 (1997).

17 See 47 C.F.R. § 36.603.
"8See PTI/Eagle Order, 10 FCC Red at 1773-74, paras. 13-15.
"See 47 CF.R. § 54.305(b)

2047 C.FR. § 54.305(b) (providing that a “carrier that acquires telephone exchanges from an unaffiliated carrier
shall receive . . . the same per-line levels for which those [acquired] exchanges were eligible prior to their transfer”)
(emphasis added).

147 C.F.R. § 54.201(a) (stating that only eligible telecommunications carriers may receive universal service support
distributed pursuant to Parts 36 and 69 of chapter 47, and subparts D and E of Part 54).

2 See Utah Commission Order at 6.

“The Waiver Petition states that there are approximately 2,223 subscribers in Eagle Mountain City. See Waiver
Petition at 3.
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effect on the universal service fund.

11. Position of State Commission. The Utah Commission has no objection and supports the
modification of Qwest’s study area to allow the transfer of the service area to Direct Communications.?*
The Utah Commission considers Direct Communications to be a “rural telephone company™ as defined in
the Act and has designated Direct Communications as an ETC for Eagle Mountain City pursuant to
section 214(e)(2) of the Act.”

12. Pyblic Interest Analysis. We conclude that the public interest is served by a waiver of the
study area freeze rule to permit Qwest to alter the boundaries of its existing Utah study area by removing
the territory operated by EMC and to permit Direct Communications to create a new study area
encompassing the territory operated by EMC. We are persuaded that the sale of the system to Direct
Communications will make available state of the art services to subscribers and will put the system under
the management and operation of an experienced and financially stable private carrier with access to
capital financing on reasonable terms in order to finance growth and improvements.?

HI. WAIVER OF SECTION 69.2 (hh) AND RELATED WAIVERS
A, Background

13. The Commission’s rules regarding participation in NECA tariffs and pools, and its rules
regarding universal service support for incumbent LECs, do not specifically address companies, such as
Direct Communications, that come into existence after the enactment of the Telecommunications Act of
1996.%7 In order to be a member of NECA and to participate in the NECA tariffs and pools, a carrier must
be a “telephone company,” as defined in Part 69 of the Commission’s rules.”® Section 69.2(hh) of the
Commission’s rules defines a “telephone company” as an incumbent LEC as defined in section 251(h)(1)
of the Act.*® Section 251¢h)(1) of the Act defines an “incumbent local exchange carrier” as a provider of
telephone exchange service and a member of NECA on the date of enactment of the 1996 Act, or a
successor or assign of an incumbent LEC.” For purposes of calculating universal service support, Part 36
of the Commission’s rules applies to incumbent LECs, and Part 54 of the Commission’s rules
distinguishes between incumbent LECs and competitive ETCs.** Incumbent LEC for purposes of Part 54
of the Commission’s rules has the same meaning as that term is defined in section 251(h)(1) of the Act¥

M See Utah Commission Order at 10.
BSee 47 U.S.C. §8 153(47), 214(e)(2); Utah Commission Order at 13-14
See Waiver Petition at 6.

2! Telecommunications Act of 1996, Pub. L. No. 104-104. 110 Stat, 56 {1996) (1996 Act). The 1996 Act amended
the Communications Act of 1934 (Communications Act or Act). 47 U.S.C. §§ 151 et seq.

5ee 47 C.F.R. § 69.601.
47 CF.R. § 69.2(hh).
Y See 47 U.S.C. § 251(h)(1).

! For example, section 36.611 of the Commission’s rules govems the submission of data to NECA for purposes of
calculating high-cost support and only applies to incumbent LECs. Competitive ETCs file line count data and their
support is calculated pursuant to section 54.307 of the Commission’s rules. See 47 C.F.R. §§ 36.611, 54.307.

" See 47 C.F.R, §4 51.5, 54.5. Unlike Parts 54 and 69 of the Commission’s rules, Part 36 does not include an
explicit definition of incumbent LEC. The term “incumbent local exchange carrier” is used throughout Part 36,
however, and in some cases references the Commission’s definition of rural incumbent LEC in section 54.5 of the
Commission’s rules, See, e.g., 47 C.F.R. § 36.622(a).
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14. Direct Communications is a newly-formed company, and is neither a successor nor assign of
an incumbent LEC because EMC is not an incumbent LEC. Therefore, Direct Communications does not
meet the definition of an incumbent LEC as defined in sections 54.5 and 69.2(hh) of the Commission’s
rules and section 251(k)(1) of the Act.®® Direct Communications requests a waiver of section 69.2(hh) in
order that it may become a member of NECA and receive federal universal service support.** Direct
Communications argues that the operation of EMC’s system is not economically feasible without both
state and federal universal service support, and notes that both the purchase contract and Rural Utilities
Service financing are contingent upon receiving the necessary waivers from the Commission.**

15. Certain certification and data filing deadlines in the Commission’s rules would prevent
newly-formed companies like Direct Communications from beginning to receive federal universal service
support on the date which it would otherwise be entitled to receive such support. Specifically, section
54,314 of the Commission’s rules provides that states desiring rural carriers in their states to receive high-
cost loop or local switching support must file an annual certification with the Universal Service
Administrative Company (USAC) and the Commission stating that all high-cost support received by such
carriers will be used “only for the provision, maintenance, and upgrading of facilities and services for
which support is intended.”*® In addition, section 54.301(b) of the Commission’s rules provides that
incumbent LECs must file certain data with USAC by October 1 of each year to receive 1.SS for the
following calendar year;’’ section 54.903(a)(3) of the Commission’s rules provides that rate-of-return
LECs must file certain cost and revenue data on March 31 of each year to receive ICLS support from July
1 through June 30 of the next year;** and section 54.903(a)(1) of the Commission’s rules provides that
rate—of—retujrgn LECs must file line count data by customer class and disaggregation zone, if any, annually
on July 31.

B. Discussion

16. We grant Direct Communications’ request for waiver of section 69.2(hh) of the
Commission’s rules in order to allow the carrier to join NECA and to participate in NECA tariffs and
pools. On our own motion, we also grant Direct Communications a waiver of the definition of incumbent
LEC in Part 36 and section 54.5 of the Commission’s rules to the limited extent necessary to permit
Direct Communications to be treated as an incumbent LEC for purposes of calculating universal service
support. We also grant Direct Communications waivers of: the October 1, 2005 filing deadline set forth
in section 54.314(d) of the Commission’s rules for state certification of support for rural carriers; the
October 1, 2005 data filing deadline set forth in section 54.301(b) of the Commission’s rules for LSS; and
both the March 31, 2005 deadline for projected cost and revenue data and the July 31, 2005 deadline for
line count data set forth in section 54.903(a) of the Commission’s rules for ICLS.*

BSee 47 U.S.C. § 251(h)(1); 47 C.ER. §§ 51.5, 54.5, 69.2(hh).
¥Sae Part 69 Petition at 1.

¥See id at 8.

47 C.F.R. § 54.314(a).

47 C.F.R. § 54.301(b). Incumbent LECs that have been designated as ETCs and serve 50,000 or fewer access lines
within a study area are eligible to receive LSS. See 47 CF R. § 54.301.

#47 C.FR. § 54.903(a)(3).

47 CF.R. § 54.903(a)(1). Section 54.903(a)(2) provides that rate-of-return LECs must file such line count data
quarterly in areas where a competitive ETC has initiated service and reported line count data to USAC in order to
receive support. 47 C.F.R. § 54.903(a)(2).

“In order to receive ICLS, Direct Communications is required to file with the fund Administrator and the
Commission, on the date it first files its line count information pursuant to section 54.903, a certification that all
(continued....)
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17. We conclude that Direct Communications has demonstrated that special circumstances
warrant a waiver of section 69.2(hh). We also find that the public interest is served by waiver of the
definition of incumbent LEC in Part 36 and section 54.5, and the state certification and data filing
deadlines in sections 54.314(d), 54.301(b), and 54.903(a} of the Commission’s rules. Participation in
NECA will allow Direct Communications to avoid the costs of filing and maintaining its own company-
specific interstate tariffs. Direct Communications estimates that it will have approximately 2,200
subscribers when it begins operation."' Because Direct Communications will have relatively few
customers, the costs of preparing company-specific tariffs could be disproportionately excessive.
Therefore, it is in the public interest to permit Direct Communications and its customers to benefit from
the cost savings and lower rates available through NECA participation. Without such participation in
NECA's pools it is likely that Direct Communications’ company-specific interstate access rates would be
prohibitively high.- Additionally, these waivers will allow Direct Communications to be eligible to
receive high-cost universal service support. High-cost loop support and LSS will help Direct
Communications to provide quality local service at affordable rates. ICLS funds will help ensure that
Direct Communications will recover its interstate costs. Accordingly, we waive both the definition of
incumbent LEC in Part 36 and sections 54.5 and 69.2(hh) of the Commission’s rules and the filing
deadlines noted above to permit Direct Communications to participate in NECA tariffs and pools and to
receive any universal service support for which it may be eligible.

Iv. AVERAGE SCHEDULE WAIVER
A. Background

18. Incumbent LECs that participate in NECA pools collect access charges from interexchange
carriers at the rates contained in the tariffs filed by NECA.¥ Each pool participant receives settlements
from the pools to recover the cost of providing service plus a pro-rata share of the pool’s earnings.*
NECA pool participants’ interstate access charge settlements are determined either on the basis of cost
studies or average schedule formulas. Cost companies are incumbent LECs that receive compensation for
interstate telecommunications services based on their actual interstate investment and expenses,
calculated from detailed cost studies. Average schedule companies are those incumbent LECs that
receive compensation for use of their interstate telecommunications services on the basis of formulas that
are designed to simulate the disbursements that would be received by a cost company that is
representative of average schedule companies.* In electing average schedule status, companies are able
to avoid the administrative and financial burdens of performing interstate cost studies.

19. Section 69.605(c) of the Commission’s rules provides, in pertinent part, that “a telephone
company that was participating in average schedule settlements on December 1, 1982, shall be deemed to
be an average schedule company.” The definition of “average schedule company” includes existing
average schedule incumbent LECs, but does not allow the creation of new average schedule companies or
the conversion of cost-based carriers or a portion of the lines of such a carrier to average schedule status

(...continued from previous page)
ICLS support provided to Direct Communications will be used only for the provision and maintenance, and
upgrading of facilities and services for which the support is intended. 47 C.F.R. § 54.904.

*ISee Part 69 Petition at 2.

“See 47 CF.R. § 69.601.

*See 47 CF.R. §§ 69.601-.610.
“See 47 CF.R. § 69.606(a).
47 CF.R. § 69.605(c).
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without a waiver of the Commission’s rules.* The definition was designed to limit the use of average
schedule formulas to companies that operated as average schedule companies prior to adoption of the rule
or that are able to demonstrate compelling circumstances sufficient to warrant a special exception.”’
Accordingly, Direct Communications would be required to operate, absent a waiver, as a cost-based
company. Our action on Direct Communications’ request, therefore, is guided by the principle that
incumbent LECs should settle on a cost basis whenever possible without undue hardship.*

20. The Bureau, however, has granted waivers to certain small carriers that lacked the resources
to operate on a cost-study basis.*’ Direct Communications seeks a waiver of the definition of “average
schedule company” in section 69.603(c) so that it may operate as an average schedule company after
acquiring EMC’s assets.” Direct Communications argues that it does not have adequate historical data
and the system of accounting followed by EMC has been structured to comport to municipal accounting
policies and practices rather than anything similar to the Commission’s Uniform System of Accounts.”'

B. Discussion

21. We conclude that good cause exists for us to grant Direct Communications’ request for a
waiver of section 69.605(c). Direct Communications’ predecessor, EMC, has not maintained its books
and records in accordance with the Commission’s various accounting rules.”> The number of lines
affected by this waiver, approximately 2,200, is within the range of the number of lines that the
Commission has previously permitted to be added to an existing average schedule company’s operations.
For example, in the Dickey Rural Order, the Commission approved continued average status when 635

*An incumbent LEC may convert from an average schedule company to a cost company, but a carrier must obtain a
waiver of the definition of “average schedule company” in section 69.605(c) to change from a cost company to an
average schedule company. See 47 CF.R. § 69.605(c).

YSee Petition for Waiver Filed by Heartland Telecommunications Company of Iowa and Hickory Tech Corporation,
AAD File No. 96-94, Memorandum Opinion and Order, 14 FCC Red 13661, 13662, para. 3 (Comm. Car. Bur.
1999),

*See Nemont Telephone Cooperative, Inc., Missouri Valley Communications, Inc., Reservation Telephone
Cooperative and Citizens Telecommunications Company of North Dakota, Order, 18 FCC Red 838, 849, para. 28
(WCB 2003); Dickey Rural Telephone Cooperative, Dickey Rural Access, Inc., Polar Telecommunications, Inc.,
Red River Rural Telephone Association, Red River Telecom, Inc. and Citizens Telecommunications Company of
North Dakota, Order, 17 FCC Rcd 16881, 16892, para. 29 (WCB 2002) (Dickey Rural Order).

“See BPS Telephone Co. Petition for Waiver of Section 69.605(c) of the Commission's Rules, AAD No. 95-67,
Memorandum Opinion and Order on Reconsideration, 12 FCC Red 13820, 13824 (Acc. Aud. Div. 1997). See also
Dumont Telephone Company, Ine. and Universal Communications, Inc., Request for Extraordinary Relief, AAD 96-
94, Memorandum Opinion and Order, 13 FCC Red 17821 (Acc. Saf. Div. 1998) (waiver granted to Dumont
Telephone Company, Inc. and Universal Communications, Inc., which had approximately 1,544 access lines);
Petitions for Waiver Filed by Accent Communications, et al., AAD No, 95-124, Memorandum Opinion and Order,
11 FCC Red 11513 (Acc. Aud. Div. 1996) (waiver granted to Mobridge Telecommunications Company, which had
approximately 2,400 access lines); National Utilities, Inc. and Bettles Telephone Co., Inc. Petition for Waiver of
Section 69.605(c) of the Commission’s Rules, Report and Order, 8 FCC Rcd 8723 (Comm. Car. Bur. 1993) (waiver
granted to Natienal Utilities, which had 2,350 access lines, and Bettles, which had 50 access lines); Newcastle
Telephone Co. Petition for Waiver of Section 69.605(c), AAD No. 90-18, Memorandum Opinion and Order, 7 FCC
Red 2081 (Comm. Car. Bur. 1992) (waiver granted to small company with 1,550 access lines, two exchanges).

*iSee Part 69 Petition at 1. Direct Communications clarified in its supplemental filing that it is seeking average
schedule status for both universal service support and interstate access settlements. See Supplemental Part 69
Petition.

'Part 69 Petition at 9.
See, e.g., 47 C.F R, Parts 32, 36, 54, and 64.
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lines were added to the Polar study area’s existing 1,614 lines (2,249 lines total) and 1,028 lines were
added to the Red River study area’s existing 1,745 lines (2,773 lines total).”® In the Alpine Order, the
Commission allowed the Clarksville study area to remain in average schedule status after the acquisition
of 931 lines to its existing 1,926 lines (2,857) lines total.** The resultant Polar, Red River, and Clarksville
study areas are similar in size to Direct Communications’ new study area. In these proceedings, we found
that the high cost of completing cost studies relative to the carriers’ small size establishes special
circumstances that warrant granting their requests for a waiver of section 69.605(c).” We find similarly
in this proceeding that the high cost of completing cost studies relative to Direct Communications’ small
size establishes a special circumstance for granting it average schedule status.

22. We find an additional special circumstance to grant average schedule status. Because Direct
Communications is acquiring lines and facilities that were operated by a telephone company with
accounting data that was not maintained in accordance with Commission rules, Direct Communications
effectively must create a recordkeeping system that will be in accordance with Commission requirements.
As an average schedule company, Direct Communications will not be required to keep the same level of
detailed records as a cost-based regulated company. For the reasons provided above, we therefore find
that Direct Communications’ requested waiver of section 69.605(c) of the Commission rules is in the
public interest and should be granted.

V. ORDERING CLAUSES

23. Accordingly, IT IS ORDERED, pursuant to sections 1, 4(i), 5(c), 201, 202 and 254 of the
Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 155(c), 201, 202, and 254, and
sections 0.91,0.291, and 1.3 of the Commission's rules, 47 C.F.R. §§ 0.91, .291, and 1.3, that the
petition for waiver of the study area boundary freeze as codified in Part 36, Appendix-Glossary, of the
Commission's rules, filed by Direct Communications Cedar Valley, LLC and Qwest Corporation on
November 2, 2004, IS GRANTED, as described herein.

24. IT IS FURTHER ORDERED, pursuant to sections 1, 4(i), 5(c), 201, and 202 of the
Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 155(c), 201, and 202, and sections
0.91, 0.291, and 1.3 of the Commission's rules, 47 CF.R. §§ 0.91, 0.291, and 1.3, that the petition for
waiver of section 69.2(hh) of the Commission’s rules, 47 C.F.R. § 69.2(hh), filed by Direct
Communications Rockland, Inc. and Direct Communications Cedar Valley, LLC on November 2, 2004,
IS GRANTED, as described herein.

25. IT IS FURTHER ORDERED, pursuant to sections 1, 4(i), 5(c), 201, and 202 of the
Communications Act of 1934, as amended, 47 U.5.C. §§ 151, 154(i), 155(c}, 201, and 202, and sections
0.91, 0.291, and 1.3 of the Commission's rules, 47 C.F.R. §§ 0.91, (.291, and 1.3, that a waiver of the
definition of incumbent LEC in Part 36 and section 54.5 of the Commission’s rules, 47 C.F.R. Part 36 and
§ 54.5, 1S GRANTED, to Direct Communications Rockland, Inc, and Direct Communications Cedar
Valley, LL.C, as described herein.

26. IT IS FURTHER ORDERED, pursuant to sections 1, 4(i), 5(c), 201, and 202 of the
Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i}, 155(c), 201, and 202, and sections
0.91, 0.291, and 1.3 of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291, and 1.3, that a waiver of the

*See Dickey Rural Order, 17 FCC Red at 16893, para. 31,

%See Petitions for Waiver Filed by Alpine Communications et al. Concerning Sections 61.41(c)(2), 69.3(e)(11),
69.3(i)(4), 69.605¢c) and the Definition of “Study Area” Contained in the Part 36 Appendix-Glossary of the
Commission s Rules, Memorandum Opinion & Order, 12 FCC Red 2367, para. 15 (Acc. Aud. Div. 1997).

SSId
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October 1, 2005 filing deadline in section 54.301(b) of the Commission’s rules, the October 1, 2005 filing
deadline in section 54.314(d) of the Commission’s rules, and the March 31, 2005 and July 31, 2005 filing
deadlines in section 54.903(a) of the Commission's rules, 47 C.F.R. §§ 54.301(b), 54.314(d), 54.903(a),
IS GRANTED, to Direct Communications Rockliand, Inc. and Direct Communications Cedar Valley,
LLC, as described herein.

27. IT IS FURTHER ORDERED, pursuant to sections 1, 4(i), 5(c), 201, and 202 of the
Communications Act of 1934, as amended, 47 U.S.C. §8§ 151, 154(i), 155(¢), 201, and 202, and sections
0.91, 0.291, and 1.3 of the Commission's rules, 47 C.F.R. §§ 0.91, 0.291, and 1.3, that the petition for
waiver of section 69.605(c) of the Commission's rules, 47 C.F.R. § 69.605(c), filed by Direct
Communications Rockland, Inc. and Direct Communications Cedar Valley, I.LLC on November 2, 2004,
IS GRANTED, as described herein.

FEDERAL COMMUNICATIONS COMMISSION

Thomas J. Navin
Chief
Wireline Competition Bureau
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