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COMMENTS OF
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Qwest Communications International Inc. (“Qwest”) hereby files these comments in

accord with the Federal Communications Commission’s (“Commission”) Public Notice released

August 10, 2006 regarding the above referenced petitions.1 These comments reiterate some of

the points made by Qwest in its Reply Comments filed on September 8, 2006 in this same docket

in response to the Interim Contribution NPRM.

On June 27, 2006, the Commission released a Report and Order and Notice of Proposed

Rulemaking (“Interim Contribution Order” or “Interim Contribution NPRM” as appropriate)2

1 Public Notice, DA 06-1615, WC Docket No. 06-122, rel. Aug. 10, 2006 seeking comment on
the Petition for Declaratory Ruling of CTIA-The Wireless Association® on Universal Service
Contribution Obligations, filed Aug. 1, 2006 (“CTIA Petition”) and the Petition for Declaratory
Ruling of Cingular Wireless LLC, file Aug. 8, 2006 (“Cingular Petition”).
2 In the Matter of Universal Service Contribution Methodology, WC Docket No. 06-122, Report
and Order and Notice of Proposed Rulemaking, 21 FCC Rcd 7518, FCC 06-94, rel. June 27,
2006, appeal pending sub nom. Vonage Holdings Corporation v. FCC, No. 06-1276 (D.C. Cir.
pet. for rev. filed July 18, 2006).
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reforming certain aspects of the existing methodology for contributions to the federal universal

service fund (“FUSF”). The Interim Contribution Order primarily impacts wireless and VoIP

providers. In the order, the Commission raised the existing wireless safe harbor for FUSF

contributions from 28.5% to 37.1%, and required that if wireless providers opt to use traffic

studies to demonstrate a different level of contribution to the fund that those studies must be

submitted to the Commission for approval. Additionally, the Commission imposed an FUSF

contribution requirement on interconnected VoIP providers, such that those providers must

contribute either based on a safe harbor level of 64.9%, based on traffic studies that must first be

submitted and approved by the FCC, or based on demonstration of actual revenues.

In response to the Interim Contribution Order, Cingular Wireless LLC (“Cingular”) and

CTIA-The Wireless Association® (“CTIA”) filed Petitions for Declaratory Ruling with respect

to application of the wireless safe harbor. The petitioners seek clarification of the application of

the wireless safe harbor in light of certain instructions for completing the Form 499-A and Form

499-Q regarding reporting of toll revenues. Qwest agrees with the petitioners that the manner in

which the wireless safe harbor should be applied needs to be clarified in light of the seemingly

contradictory instruction language identified. Qwest has additional concerns as to application of

the VoIP safe harbor with respect to the same instruction language and believes the Commission

should confirm that interconnected VoIP providers may choose to allocate all of their

telecommunications revenues, including toll revenues, using the VoIP safe harbor.

The petitioners have identified an apparent contradiction between the Commission’s

Orders regarding use of the safe harbor for contributions on wireless services and certain

language in the Form 499-A and Form 499-Q instructions regarding reporting and allocation of
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“toll revenues.”3 Specifically, while the Commission’s Orders authorize wireless carriers to

allocate all of their telecommunications revenues pursuant to the safe harbor, certain instruction

language could be interpreted as prohibiting the use of safe harbors to allocate toll revenues.

Qwest would note that this apparent conflict carries over to the VoIP context as well. Qwest

submits that in the VoIP context, the apparent conflict should be resolved to permit

interconnected VoIP providers to apply the safe harbor to all of their telecommunications

revenues.

In the Interim Contribution Order, the Commission requires interconnected VoIP

providers to report and contribute to the Universal Service Fund on all of their interstate and

international end-user telecommunications revenues. Interconnected VoIP providers may fulfill

this obligation in one of three ways: (1) use the interim safe harbor of 64.9% established in the

Order; (2) rely on traffic studies that have been pre-approved by the Commission; or (3) report

based on their actual interstate telecommunications revenues.4

With respect to the possibility of reporting based on actual interstate telecommunications

revenues, the Commission specifically noted that if a VoIP provider could track the jurisdictional

confines of customer calls, it would be permitted to calculate its universal service contributions

based on its actual percentage of interstate calls.5 The Commission cautioned, however, “that an

interconnected VoIP provider with the capability to track the jurisdictional confines of customer

calls would no longer qualify for the preemptive effects of our Vonage Order and would be

subject to state regulation.”6 The Commission explained that this is because the central rationale

3 Cingular Petition at 9-11; CTIA Petition at 8-12.
4 Interim Contribution Order, 21 FCC Rcd 7518 ¶¶ 53, 57.
5 Id. ¶ 56.
6 Id.
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for justifying preemption in the Vonage Order7 would no longer be applicable to such an

interconnected VoIP provider. In the Vonage Order, the Commission granted in part Vonage’s

petition seeking that the Commission preempt the Minnesota Public Utilities Commission’s

actions in ruling that Vonage’s VoIP service was a “telephone service” under Minnesota law and

thus subject to the state requirements for offering such a service. The Commission asserted

preemption on the grounds that “the characteristics of DigitalVoice [Vonage’s VoIP service]

preclude any practical identification of, and separation into, interstate and intrastate

communications for purposes of effectuating a dual federal/state regulatory scheme, and that

permitting Minnesota’s regulations would thwart federal law and policy.”8 The Commission

held that its preemption of state regulation extended to any service having the same capabilities

as Vonage’s VoIP service.9 It seems unlikely that VoIP providers whose VoIP services are

currently free from state regulation due to the Vonage Order would be motivated to develop the

capabilities to track the jurisdiction of their customer calls for Federal Universal Service Fund

contribution purposes.

Nor does the Interim Contribution Order require this. Nowhere in the Order does the

Commission require that an interconnected VoIP provider report and allocate based on actual

interstate revenues. It is merely one method a VoIP provider may choose.10 The safe harbor

7 In the Matter of Vonage Holdings Corporation Petition for Declaratory Ruling Concerning an
Order of the Minnesota Public Utilities Commission, Memorandum Opinion and Order, 19 FCC
Rcd 22404 (2004), appeal pending sub nom. MN Public Utilities v. FCC, No. 05-1069, Oral
Argument held Jan. 12, 2006 (8th Cir.).
8 Id. at 22411-12 ¶ 14.
9 Id. at 22432 ¶ 46.
10 See Interim Contribution Order, 21 FCC Rcd 7518 ¶¶ 52-57 (interconnected VoIP providers
have three options for reporting and contributing to the Universal Service Fund (id. ¶ 52); VoIP
providers are “encouraged” -- but not required -- to explore the more precise avenues of actual
revenues or traffic studies for determining the jurisdictional nature of their revenues (id. ¶ 54);
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method is clearly available to be used where it is difficult or impossible for interconnected VoIP

providers to separate their traffic on a jurisdictional basis.11

Yet, the permissive language of the Order stands in sharp contrast to the language of the

instruction regarding reporting and allocating of toll revenues. After identifying safe harbor

percentages including the 64.9% for interconnected VoIP telecommunications revenues, the

instructions state the following:

These safe harbor percentages may not be applied to universal service pass-
through charges, fixed local service revenues, or toll service charges. All filers
must report the actual amount of interstate and international revenues for
these services. For example, toll charges for itemized calls appearing on mobile
telephone customer bills should be reported as intrastate, interstate or
international based on the origination and termination points of the calls.12

This language could be interpreted to require that all filers, including interconnected

VoIP providers, must separately track and report their actual interstate, international, and

intrastate toll revenues. This language is problematic in the VoIP context for at least three

reasons.

First, as already noted, the instruction is inconsistent with the language of the Order

which allows VoIP providers to elect to allocate their revenues based on the safe harbor and does

not require any allocation based on actual revenues.

Second, it is inconsistent with the current reality as reflected in the Commission’s Order,

and some parties’ opening comments in response to the Interim Contribution NPRM that at least

some (and perhaps many) interconnected VoIP providers cannot determine the jurisdictional

“to the extent that an interconnected VoIP provider develops the capability to track the
jurisdictional confines of customer calls, it may calculate its universal service contributions
based on its actual percentage of interstate calls” (id. ¶ 56 (emphasis added)).
11 Id. ¶ 53.
12 Id. at page 21, App. C (Form 499-A instructions attached to corrected Interim Contribution
Order; emphasis in original).
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nature of their customers’ calls.13 As the Commission recognized, this inability was a critical

basis of the Commission’s preemption of the Vonage Order.14 Requiring VoIP providers to

report actual interstate toll revenues, when they do not have the mechanisms or any business

need to do so, and when the Commission has expressly recognized this situation, seems

incongruous.

Third, it seems that any filer -- which according to the instruction would be all filers --

who followed the plain language of the instructions would lose the protection from state

regulation that the Vonage Order preemption ruling affords. This would be in accord with the

Commission’s caution that “an interconnected VoIP provider with the capability to track the

jurisdictional confines of customer calls would no longer qualify for the preemptive effects of

our Vonage Order and would be subject to state regulation.”15 Given the permissive language of

the Interim Contribution Order and the three “options” for interconnected VoIP providers to

report and contribute to the Universal Service Fund, it is hard to believe that the Commission

intended that result. In requiring interconnected VoIP providers to contribute to the Universal

Service Fund, the Commission could not have intended that the preemptive effect of the Vonage

Order would be eliminated for all contributing VoIP providers such that they would all now be

13 See id. ¶ 56 (“we recognize that some interconnected VoIP providers do not currently have the
ability to identify whether customer calls are interstate and therefore subject to the section 254(d)
contribution requirement.”); Comments of the American Cable Association at Section II
(explaining that most, if not all, of ACA’s members providing VoIP service cannot determine
their actual amount of interstate and international usage); Comments of IDT Telecom, Inc. at 11
(“as the Commission has acknowledged, it is not clear whether all interconnected VoIP providers
can determine the jurisdiction of their subscribers’ calls”); see also Comments of the Information
Technology Industry Council at 8-10 (identifying problems associated with attempting to apply
geography-based jurisdictional distinctions on VoIP and other IP-enabled services).
14 See Interim Contribution Order, 21 FCC Rcd 7518 ¶ 56 (“a fundamental premise of our
decision to preempt Minnesota’s regulations in the Vonage Order was that it was impossible to
determine whether calls by Vonage’s customers stay within or cross state boundaries.”).
15 Id.
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subject to full state regulation of their services. Had this been the intent, Qwest hopes that the

Commission would have been more straightforward regarding this result.

In light of these issues, Qwest believes the Commission should clarify the application of

this instruction in the VoIP context, as well as in the wireless context as raised by Cingular and

CTIA. In the VoIP context, Qwest submits that this conflict should be resolved by confirming

that interconnected VoIP providers may choose to allocate all of their VoIP revenues, including

their toll revenues, based on the VoIP safe harbor, until such time as the Commission moves to a

different contribution methodology.

Respectfully submitted,

QWEST COMMUNICATIONS
INTERNATIONAL INC.

By: Tiffany West Smink
Craig J. Brown
Tiffany West Smink
Suite 950
607 14th Street, N.W.
Washington, DC 20005
303.383.6619

Its Attorneys

September 11, 2006
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