
Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

To: The O:>mmission

Implementation of the O:>mmercial Spectrum
Enhancement Act and Modernization of the
O:>mmission's O:>mpetitive Bidding Rules and
Procedures

wr Docket No. 05-211

In the :Matter of )
)
)
)
)
)
)
)
)
)
)
)

REPLY COMMENTS OF
ROYAL STREET COMMUNICATIONS, LLC

Royal Street O:>mmunications, LLC ("Royal Street"), acting through counsel and pursuant to

Section 1.415(c) of the O:>mmission's Rules, 47 CER § 1.415(c), hereby respectfully replies to

certain comments received by the O:>mmission in response to its Seamd Report and Order and Seamd

Further Noti1£ ifPropa;ed Rule Making (FCC 06-78), released in wr Docket No. 05-211 on April 25,

2006.1 Royal Street respectfully submits the following:

I. INTRODUCTION AND SUMMARY

Royal Street, as a licensee of several markets auctioned in FCC Auction No. 58 ("Auction

58"), is a party in interest with a direct and fundamental concern about the impact and ultimate

1 Implemmtation if the CorrrrrFrcial Sptr:trumEnharmrmt A ct ani Ma1emizatian if the Commission's Corrpetiti'l£ Bidding Rule; ani
Prrmiure;, Sr:wn:i Report am Order am Sr:wn:i Further Notire ifPrrJfX6ed Rulerrnkirrg, 21 FCC Red 4753 (2006) (collectively
"Sr:wn:i R& OIFNPRM" or individually "Sr:wn:i R& (J' or "Sr:wn:i FNPRMj, as reUsed by, Order On RtrorISideratian if the
Sr:wn:iReport am Order, 21 FCC Red 6703 (2006) ("RtrorISideratian Order"). A synopsis of the Sr:wn:iFNPRM was published
in the Federal Register on June 21, 2006. See 71 Fed. Reg. 35,594 (2006). On August 10,2006, the Commission extended
the deadline for filing initial and reply conunents in connection with the Sr:wn:i FNPRM until September 20, 2006 and
October 20, 2006, respectively. Order, 21 FCC Red 9119 (WIreless Tel. Bur. 2006) and published in the Federal Register
on August 25, 2006. 71 Fed. Reg. 50,739 (2006). Accordingly, Royal Street's Reply Conunems are timely filed. 47
C.F.R. § 1.4.



outcome of rule changes adopted in the original SerondR& 0, as revised by the Reconsideration Order,

and any new rules adopted in response to the SerondFNPRM.

In these Reply Comments Royal Street supports those commenters advocating that

designated entities ("DEs") with grandfathered arrangements under the DE rules should be able to

effectuate pro farrru corporate reorganizations without risking their grandfathered status and

triggering unjust enrichment penalties. Indeed, Royal Street already has raised that very issue with

the Commission in connection with the Reconsideration Order. Further, Royal Street also agrees with

those commenters who oppose the Commission adopting a personal net worth restriction for DEs.

Finally, Royal Street believes that no further generic changes to the DE rules are warranted.

However, any further modifications that the Commission may adopt as a result of the Serond

FNPRM cannot have retroactive effect or apply to any licenses granted prior to the effective date of

such new rules.

A Background On Royal Street

1. General - Royal Street was fonned in November of 2004 to participate as a DE in

Auction 58 as a Very Small Business. Royal Street is controlled by Robert A Gerard, an

entrepreneur with a proven background in business, finance and management, through his sole

ownership of 01 WIreless, LLC ("01"), which holds fifteen percent (15%) of the total Royal Street

member interests. Mr. Gerard also serves as the Chairman and Chief Executive Officer of Royal

Street. He also serves as Chairman of the Royal Street :Management Committee and appoints a

majority of its Members.

The non-controlling ultimate attributable investor in Royal Street is MetroPCS

Communications, Inc. ("MetroPCS"), an innovative, growing, facilities-based wireless service

provider currently serving selected markets in California, Texas, Georgia, Michigan and Florida.
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2. Royal Street In Auction 58 - Royal Street was the successful high bidder on six (6)

Personal Communications Services ("PCS") licenses in Auction 58 and was found by the

Commission to be qualified as a Very Small Business. Royal Street paid the Commission

approximately $294 million for its licenses. Royal Street's wireless licenses cover Los Angeles,

California and five (5) markets in Northern Florida (Orlando, Gainesville, Melboume-Titusville,

Jacksonville and Lakeland-Wmter Haven). Royal Street currently is actively constructing its systems

and its first system (in Lakeland-Wmter Haven Florida) has become operational. The others in

Florida are expected to soon follow, with Royal Street's California system expected to be operational

next year. In accordance with the operating agreements that were reviewed and approved by the

Commission in granting Royal Street its PCS licenses in December of 2005, Royal Street is

implementing a wholesale business model. Under this model, Royal Street will sell in excess of fifty

percent (50%) of all the PCS services available through its systems on a wholesale basis rather than a

retail basis.

3. Royal Street And The Second R&O- Under the SecandR& 0, a wholesale arrangement

like Royal Street's is categorized as an impermissible material relationship, generally not permitted on

a going fOlWard basis for DE licensees. However, since Royal Street's arrangement was entered into

and approved by the Commission in awarding Royal Street's licenses prior to April 25, 2006, this

arrangement is grandfathered pursuant to Section 1.2110(b)(3)(iv)(C) of the FCC's revised rules.2

Nevertheless, even as a DE with a grandfathered arrangement, because of the breadth of the

language in the new rules, any assignment of license or transfer of control filed after April 25, 2006

might be construed to cause the existing arrangement to cease being grandfathered and trigger the

2 47 C.F.R § 1.2110(b)(3)(iv)(Q ("An impermissible or attributable material relationship shall not disqualify a licensee
for previously awarded benefits with respect to a license awarded before April 25, 2006, based on spectrum lease or
resale (including wholesale) arrangements entered into before April 25, 2006.").

3



Commission's new unjust enrichment rules.3 In other words, on their face the Commission's new

unjust enrichment rules appear to apply equally to substantial and pro fOY'J11:l assignments of license

and transfers of control to DEs with gr.mdfathered arrangements. Despite the several suggestions

to do so in ex parte letters filed after the Serond R& OIPNPRM, the Rea:JJ1Sideration Order did not

address the manner in which profOY'J11:l transactions would be handled. Thus, for example, DEs with

grandfathered arrangements who desire for legitimate business reasons to establish wholly-owned

separate subsidiaries to hold FCC licensees - a structure the Commission has approved on countless

occasions - now are uncertain whether such profOY'J11:l transactions if consummated, might trigger the

application of the revised unjust enrichment rules.4 Royal Street is in just that situation.s

4. Royal Street's Petition For Partial Reconsideration Regarding Pro F011113

Transactions - As a result, on July 14, 2006, Royal Street filed a Petition For Panial

Reconsideration of the Rea:JnSideration Order, limited to the issue of pro fOY'J11:l transactions ("Royal

Street Petition"), urging the Commission to clarify that pro forma assignments or transfers of

control by DE's with grandfathered arrangements would not trigger unjust enrichment penalties.

The Commission announced the Royal Street Petition by Public Notice released August 9, 2006.6

That announcement was published in the Federal Register on August 23, 2006,7 with oppositions

3 Sea:JrKi R& 0, , 29 ("Except as limited by our grandfathering provisions, the rules we adopt today will apply to ... as
well as to all applications for an authorization, an assignment or transfer of control, a spectnun lease, or reports of
events affecting a designated entity's ongoing eligibility filed on or after the release date of this Sea:JrKi Report ani Order.")
(emphasis in original).

4 Such an arrangement facilitates financing arrangements among other things.

S On June 1, 2006 Royal Street filed applications seeking pro farmt assignment of its licenses to wholly owned license
subsidiaries, which applications remain pending before the Commission. ULS File Nos. 0002638685, 0002638688,
0002638693, 0002638698, 0002638704, and 0002638708. The decision to establish these separate subsidiaries predated
the revision of the DE rules by the FCC in the Sa:JJYXiR& Q These applications remain pending.

6 FCC Public Notice, Report No. 2787, released August 9, 2006.

771 Fed. Reg. 49,456 (2006).
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due by September 7, 2006. No Opposltlons were filed and the Royal Street Petition remains

pending.8

II. THE COMMISSION SHOULD PERMIT PROFORMA TRANSACTIONS BY DEs
WITH GRANDFATHERED ARRANGEMENTS WITHOUT TRIGGERING UNJUST
ENRICHMENT

Royal Street supports the comments filed by Cook Inlet Region, Inc. ("Cook Inlet") in

connection with the Second FNPRM advocating that grandfathered DEs should be able to

"undertake a company reorganization, which may involve pro form::t assignments or transfers of

control of previous licenses, without running afoul of new standards for transfer or assignment.,,9 In

its earlier Petition, Royal Street laid out the cogent reasons why the Commission should clarify that

its unjust enrichment rules do not apply to grandfathered DE pro form::t assignments and transfers.

For example, the Commission's rules have long recognized a substantive difference where the

transfer of control or assignment of a license is to accommodate internal business planning where

there is no substantial change in control, from those situations where the real party in interest

changes or where there are substantial changes in control. This is particularly true in the case of

wireless licensees, where the Commission concluded that it should, in certain instances, expedite pro

farrrn transactions to allow "carriers to change their ownership structure or internal organization

without regulatory delay... ."10 Included among the examples of such transactions, was the

8 A copy of Royal Street's Petition For Partial Reconsideration is attached as Exhibit 1 hereto.

9 Comments of Cook Inlet Region, Inc., Dkt. No. 05-211, filed on Sept. 20, 2006 at 6.

10 Federal CornrnunU:atior Bar Association's Petition for ForkararKl!from Section 310M if the CornrnunU:atior Act Ro/fT-rrlirrg Non­
Sub.rmrdial Assignrrmts if WZm'tss Lirenses and Transfers if Omtrol lnuiurrg Tdemmmmications Carriers and Personal
CornrnunU:atior lrxiustry A ssociation's B~nd Personal CornrnunU:atior Senias A lliarKl!'s Petition for ForkararKl! forB~nd
Personal OJmmunications Senias, 13 FCC Red 6293, 6303 ~ 16 (1998); id, ~ 2 (stating that applications for pm forrnz
assignments of license and transfers of control do not require "additional public interest review ... because the person or
entity retaining ultimate control of the license was subject to prior public interest review and approval by the
Commission when it was originally awarded the license (whether by initial licensing or by a previous transfer or
assignment).") .
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"assignment or transfer from a corporation to a wholly owned subsidiary thereof or vice versa."l1

Many times such pro forma changes are requested by lenders in consideration of providing financing.

Thus, denying DEs with grandfathered arrangements access to such pro.farrrn transaction options

could constrain their ability to raise further required capital and to build-out their systems and offer

service. For these and all the other reasons outlined in its Petition, Royal Street supports Cook

Inlet's request and urges the Commission to promptly clarify that its unjust enrichment rules do not

apply to grandfathered DE proforma assignments and transfers of control. 12

This pro forma issue now has been directly raised with the Commission in two procedural

contexts: (1) on further reconsideration of the Reronsideration Order and (2) in connection with the

SeamdFNPRM. Although raised as a discrete issue in connection with the Reronsideration Order, Royal

Street is indifferent as to the procedural context in which the Commission adopts the requested

clarification, provided that the Commission does so expeditiously. Royal Street's Petition was filed

almost five months ago, is unopposed and sets forth ample justification for the Commission,

consistent with the fundamental changes that it made in the Seamd R& 0 and established

precedent,13 to adopt the requested clarification. Royal Street respectfully submits that there is no

need for the Commission to wait until it resolves each and every issue that it might consider in

connection with the SeamdFNRPM to address such proforma transactions. Continuing to put off the

resolution of this issue can only raise the prospects for the potential deleterious effects that Royal

Street outlined in its Petition. Therefore, the Commission should not further delay, particularly when

11 Id, ~ 8.

12 By attaching its Petition to its Reply Comments herein Royal Street incorporates by reference all of the arguments set
forth therein.

13 Applications ifTeleCarp pa, Irr. et al., 16 FCC Red 3716, 3733 ~ 43 (Wrreless Tel. Bur. 2000) ("[T]he assignments and
transfers of Te1ecorp's licenses to TPI will be pro forrrn in nature. Accordingly, unjust enrichment payments do not apply
to the transactions involving these licenses.").
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the issue has been raised by other parties, there is no objection or opposition and other licensees are

potentially affected.

III. THE COMMISSION SHOULD NOT ADOPT A PERSONAL NET
WORTH RESTRICTION FOR DE APPLICANTS

In the Serond FNPRM, the Commission sought comment on whether it should prohibit an

investor with personal net worth above $3 million from having a controlling interest in a DE or

impose other personal net worth restrictions.14 Under the current DE rules, even after the Serond

R& 0, the personal net worth of an investor who is deemed a controlling interest is not attributable

for purposes of determining such DE eligibility.is

None of the comments received in response to the SerondFNRPM support such a change in

the rules. On the other hand, Royal Street agrees with the position of CI1A - The WIreless

Association and others that such a personal net worth cap should not be adopted and would be

further harmful to DEs.16

The impact of such a limitation would only further restrict sources of capital available for

small or start up companies that generally form part of DEs. Many small businesses get their start

first by funds committed or borrowed by their owners based on their own assets, such as homes,

and investments, etc. Indeed, a net worth restriction would limit the participation by many of those

very persons in the telecommunications industry that may have had some prior success. Further, a

personal net worth limit would require applicants to publicly disclose detailed personal and generally

private financial information about their investors' personal assets, a factor which would no doubt

14 SeamdFNPRM,' 87.

is 47 C.F.R § 1.2110(c)(2)(it)(F).

16 Comments of Wrrefree Panners III, LLC ("Wrrefree") on the Second Further Notice of Proposed Rulemaking, Dkt.
No. 05-211, filed on Sept. 20, 2006, at pp. 17-19; Comments of CTIA - The Wrreless Association ("CTIA"), Dkt. No.
05-211, filed on Sept. 20, 2006, at pp. 10-11; and Comments of the Blooston Rural Carriers ("Blooston"), Dkt. No. 05­
211, filed on Sept. 20, 2006, at pp. 9-10.
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discourage interested persons from participating as DEs.17 Yet successful and sophisticated private

investors are among the primal)' individuals with the capital available to invest in and control a

complicated and inherently risky enterprise such as the development and operation of a wireless

business. A wealthy individual will have the assets available to invest a meaningful sum in a DE and

still maintain a diversified investment portfolio. On the contral)', an investor with less than $3

million in net worth might be decidedly reluctant to tie up his or her entire nest egg in such a

venture and as a result would not be able to obtain sufficient equity in the venture to ensure a

satisfactol)' return on his or her investment. Such a limitation could result with DEs that could have

a vel)' limited financial stake in the overall endeavor.1s

Royal Street also agrees that DEs need the benefit of successful experienced business

people, including those from the wireless industl)', to lead or assist in management and to attract

capitap9 One common attribute of successful entrepreneurs is that they may enjoy a comfortable

net worth. The proposed net worth restriction could weed out such veterans. If DEs are required

to choose between business experience and maintaining DE status, then DEs are going to be at a

disadvantage if they choose to retain their DE status in lieu of adding to their control group

experienced executives that are favored by venture capitalists. Moreover, this will create a situation

where there would have to be even greater reliance on other substantial, but permitted non-

controlling investors. Finally, past experience confirms that a personal net worth restriction is

difficult to manage and is susceptible to being manipulated.20

17 Blooston Comments, at p. 9; Wrrefree Comments, at p. 17.

18 Further, persons with limited net worth may also be more prone to cede control to non-qualified DEs if all or
substantially all of their net worth is tied up in an enterprise. On other circumstances, the amount of a person's net
worth in an enterprise is a meaningful factor as to whether they can truly be disinterested.

19 Blooston Comments, at p. 10; Wrrefree Comments, at pp. 17-18.

20 Wrrefree Comments, at p. 19.
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For all these reasons, Royal Street opposes the imposition of a $3 million personal net worth

restriction. The Commission has conducted many successful auctions with the current rules, where

personal net worth is not attributable revenue to the applicant for DE purposes. There has been no

demonstrated basis for changing that rule and it is clear that such a dramatic change is generally not

supported.21

IV. ANY CHANGES ADOPTED PURSUANT TO THE SECOND FNPRM SHOULD
ONLY BE PROSPECfIVE

Royal Street opposes further substantive changes in the DE rules as modified by the Serond

R& 0. The comments filed to date generally reflect a similar position. However, in the event that the

Commission decides that further substantive changes are warranted, they should be applied

prospectively only. The Commission should not seek to apply retroactively any such revisions to

previously awarded licenses. Such a result would be unfair, particularly in an auction context where

bidders acquired and paid for their licenses based on an understanding about what the applicable

rules were at the time that they agreed to pay, in Royal Street's case, several hundred million dollars.

21 The Commission previously abandoned personal net worth requirements. A~ ifPart 1 ifthe OYmrrission's Rule; ­
Corrpetitiw Biddirrg Prr.xI!1iures, Sa::ard Order on R«rmsideration ifthe Third Report am Order am Order on R«rmsideration ifthe Fifth
Report am Order, 18 FCC Red 10180, , 8 (2003); Rerision ifPart 22 am Part 90 ifthe OYmrrission's Rule; to Facilitate Future
lJelE10pmmt if Pa[!jrrg S)5tem; Irrplerrmtation if Stxtion 309(j) if the Omrnunicatians Act - OJmpetitiw Biddi1'r& Merrvrardum
Opinion am Order on R«rmsideration am Third Report ard Order, 14 FCC Red 10030, , 100 (1999)("The Commission
concluded that 'the affiliation rules make the personal net worth rules largely unnecessary since most wealthy individuals
are likely to have their wealth closely tied to ownership of another business."') (citing Irrplem:ntation ifStxtion 309(j) ifthe
Cornrrunicat:io Act - rorrpetiti:lE Biddi1'r& Fifth Merrvrarxium Opinion am Order, 10 FCC Red 403, , 30 (1994));A~ if
the Commission's Rule; to Estaliish NewPersonal Omrnunicatians Senias, NarrauhardPCS; Irrplem:ntation ifStxtion309(j) ifthe
Cornrrunicat:io A ct - OJmpetitiw Bidt.iirJ& NarrrJlR1rJ,mPCS, Report am OrderamFurther NIJIia! ifProjx$£dRulem:tkirrg, 12 FCC
Red 12972, , 72 (1997)("We eliminated the personal net worth limits for broadband PC) ... [because] we determined
that the obstacles faced by minorities and minority-controlled businesses in raising capital are not necessarily confined to
minorities with limited personal net worth....[W]e eliminated the requirement for all applicants because such limits are
difficult to apply and enforce."); Irrplerrmtation if Stxtion 309(j) if the OJmmunications Act - Competitiw Biddi1'r& Fifth
Merrvrardum Opinion am Order, 10 FCC Red 403, , 30 (1994)("[W]e will eliminate the [personal net worth] requirement
for all applicants because personal net worth limits are difficult to apply and enforce and may be easily manipulated. We
do not believe that eliminating the personal net worth limits will facilitate significant encroachment by 'deep pockets'
that can be accessed by wealthy individuals through affiliated entities because ... the affiliate rules. .. continue to apply
and require that such an entity's assets and revenues be included in determining an applicant's size.").
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v. CONCLUSION

Royal Street supports prompt clarification that the Commission's unjust enrichment rules are

not triggered by profarrrn transactions by grandfathered DEs. The Commission has held previously

that its unjust enrichment rules do not apply to profarrrn assignments because there is a substantive

distinction between pro farrrn assignments and transfers and other transactions. Royal Street also

agrees that a personal net worth restriction would compromise the ability of a DE to attract

experienced executive and venture capital and has proven to be difficult to manage in the past.

Finally, if the Commission adopts any further substantive rule changes in response to the Serond

FNPRM; they should not be applied retroactively.

Respectfully submitted,

By:
Paul C. Be ozzi
Carly T. Didden
Patton Boggs LLP
2550 M Street, N.W.
Washington, DC 20037
202-457-6000

Dated: October 20, 2006
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

AU Docket No. 06-30

WfDocket No. 05·211

)
)
)
)
)
)
)
)
)
)
)
)

PETITION FOR PARTIAL RECONSIDERATION OF
ROYAL STREET COMMUNICATIONS, LLC

To: The Commission

Implementation of the Commercial Spectrum
Enhancement Act and 11odemization of the
Commission's Competitive Bidding Rules and
Procedures

In the Matter of

Auction of Advanced WIreless Services Licenses
Scheduled for August 9, 2006

Royal Street Communications, LLC ("Royal Street"), acting through counsel and pursuant to

Section 1.429(a) of the Commission's Rules, 47 CF.R §1.429(a), hereby respectfully petitions the

Commission to reconsider in part its Order cnR.eanideratim ifthe SeamdReport andOrder (FCC 06-78),

as adopted and released in wr Docket No. 05-211 on Jillle 2, 2006.1 In support of its Petition,

Royal Street respectfullysubmits the following:

1. INTRODUCfION

Royal Street, as a licensee of several matKets auctioned in FCC .Auction No. 58 ("Auction

58"), is a patty in interest with a direct and fundamental concern about the impact and ultimate

outcome of rule changes adopted in the original SeamdReport and Order in wr Docket No. 05-2112
,

1I~ ifthe 0JmrrErripj SprmumE rharmnnt A ct atrlMalemizatinn ifthe GJrmissiuds O:npetitire Biddins Ruk ard
Prrx:a1Hn5, Order on Reonideration if the Se:md Report atrl Order, 21 FCC Red 6703 (2006) ("Reonideration Qd:Y'). A
synopsis of the Reronsideration Order was published in the Federal Register on June 14, 2006. Sre 71 Fed. Reg. 34,272
(2006). Accordingly, Royal Street's Petition for Reconsideration is timelyfiled 47 CP.R. § 1.4.

2I~ ifthe Qmrmial SpearumErharmrertA d atrlMalernizatimifthe CmTrissiorls 0mpeJiJi7.eBiddinsRuk ani
Prrx:a1Hn5, Se:mdReportardOrderatrlSu:rniFurtherNdia ifPrrJjxW,&lemtkirf" 21 FCC ROO 4753 (2006) ("Se:mdReport
ani0trJer').



as revised by the Remnsideration Order. In the case of this Petition, Royal Street's specific, narrow

concern stems from the fact that the Remnsideration Order failed to address the application of the

G>mmission's revised unjust enrichment rules to proforrrn transactions, which may be undertaken by

designated entities ("DEs") with grandfathered arrangements. Several parties, including Royal Street,

raised this issue in ex parte filings made prior to the Remnsideration Order.3 Royal Street respectfully

submits that the public interest would not be served if the Commission's rules were applied to

trigger unjust enrichment penalties in connection with pro.furrm transactions relating to licenses held

byDEs with grandfathered arrangements.

A BackgmWld On Royal Street

1. General-- Royal Street is a State of Delaware limited liabilitycompany ("liC') formed in

November of 2004 to participate as a DE in Auction 58 as a Very Small Business. Royal Street is

controlled byRobert A Gerard, an entrepreneur with a proven background in business, finance and

management, through his sole ownership of 0) WIreless, LLC ("0)"), another Delaware liC that

holds fifteen percent (15%) of the total Royal Street member interests. Mr. Gerard also serves as the

Chairman and Olief Executive Officer of Royal Street. He also serves as 01airman of the Royal

Street Management Committee and appoints a majorityof its :M"embers.

The non-controlling ultimate attnbutable investor in Royal Street is :M"etroPCS

Communications, Inc. (":M"etroPCS"), an innovative, growing, facilities-based wireless service

provider currentlyserving selected markets in California, Texas, Georgia, Michigan and Florida.

3 Ex Parte Letter, Royal Street Communications, LLC, Docket No. 05-211, filed May 31,2006 (noting the integration of
the 10 year unjust enriclunent into the DE rules has been written in such a manner that the 10 year unjust enriclunent
period can be read to apply to pro forma assignments of license); Ex Parte Letter, Coral WIreless Licenses, LLC and Coral
Wireless II, LLC, et al, Docket No. 05-211, filed May 30,2006, (stating the new 10 year unjust enric1unent period can be
read to "apply to any transaction for which approval is sought after April 25, 2006."); and, Ex Parte Letter, Aloha
Panners, L.P., et al, Docket No. 05-211, File May 31,2006 (noting their concerns including "the vagueness associated
with various retroactively triggering mechanisms including assignments and transfers (are pro fonna filings included?)")
(collectively, Ex ParteLetters).
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2. Royal Street In Auction 58 -- Royal Street was the successful high bidder on 6 Personal

Communications SeIVices ("PCS") licenses in Auction 58 and qualified as a Very Small Business. It

paid the Commission approximately $294 million. Royal Street's wireless licenses cover Los Angeles,

California and 5 markets in Northern Florida (Orlando, Gainesville, Melbourne-Titusville,

Jacksonville and Lakeland-Wmter Haven). Royal Street currently is actively constmeting its systems

and expects its first system to become operational1ater this year in Florida, with its California system

expected to be operational sometime next year. Royal Street adopted a wholesale business model

pursuant to which it decided to sellP~ services on a wholesale basis rather than a retail basis and as

such has contracted to sell in excess of fifty percent (50%) of all the pa; services available through

its systems. This arrangement was reviewed and approved by the Commission in granting Royal

Street its pa; licenses in December of 2005.

3. Royal Street And The SecondReportAndOIder- Under the SwndReportand Onier, a

wholesale arrangement like Royal Street's would be categorized as an impennissible material

relationship, not permitted for DE licensees. However, since this arrangement was entered into and

approved by the Commission in awarding Royal Street's licenses prior to April 25, 2006, this

arrangement is grandfathered pursuant to Section 12110(b)(3)(iv)(Q of the FCCs revised rules.4

Nevertheless, even as a DE with a grandfathered arrangement, .my assignment of license or transfer

of control filed after April 25, 2006 might cause the existing arrangement to cease being

grandfathered and trigger the Commission's new unjust enrichment rules.s In other words, on their

face the Commission's new unjust enrichment rules appear to apply equally to substantial and pro

4 47 CPR § 1.2110«(b)(3)(lv)(Q ("An impennisSlble or attributable material relationship shall not disqualify a licensee
for previously awarded benefits with respect to a license awarded before April 25, 2006, based on spectrum. lease or
resale (mcluding wholesale) arrangements entered into before April 25, 2006.").

S StmrriReportard Otier, , 29 ("Except as limited byour grandfathering provisions, the rules we adopt todaywill apply to
... as well as to all applications for an authorization, an assign or transfer of controL a spectrum lease, or reports of
event affecting a designated entity's ongoing eligibilityfiled on or after the release date of this SemrdReportani On:fer.").
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fomu assignments of license and transfers of control to DEs with grandfathered arrangements.

Despite the several suggestions to do so in Ex Parte Letters, the Remnsideratian Order did not address

the manner in which pro /ormt transactions would be handled. Thus, for example, DEs with

grandfathered arrangements who desire for legitimate business reasons to establish wholly-owned

separate subsidiaries to hold FCC licensees -- a structure the Commission has approved on coundess

occasions - now are uncertain whether such pro/ormt transactions might trigger the application of

the revised unjust enrichment roles. Royal Street is in just that situation.6

II. THE COMMISSION SHOULD PERMIT PROFORMA TRANSACTIONS BY DEs
WITH GRANDFATHERED ARRANGEMENTS WITHOUT TRIGGERING UNJUST
ENRICHMENT

The Commission's rules have long recognized a substantive difference where the transfer

or assignment of a license is to accommodate internal business planning where there is no

substantial change in control, from those situations where the real party in interest changes or where

there are substantial changes in control This is particularly true in the case of wireless licensees,

where the Commission concluded that it should, in certain instances, expedite profi»mt transactions

to allow "carriers to change their ownership sttueture or internal organization without regulatory

delay...."7 Included among the examples of such transactions, was the "assignment or transfer from

6 On June 1,2006 Royal Street filed applications seekingpro../imnz assignment of its licenses to whollyowned license
subsidiaries, which applications remain pending before the Commission. ULS File Nos. 0002638685, 0002638688,
0002638693, 0002638698, 0002638704, and 0002638708. The decision to establish these separate subsidiaries predated
the revision of the DE rules bythe FCC in the S«J:JrliRepart aniOnkr.

7 F8feral~ Bar Assaiatinds Petitionfor Farlmramfirm S«tinn 310{cg if the~ Ad~ Non­
SubstartJial Assigrm:rrJs if Wm:ias Lim6es ani Tranfers if 0Jntrd Imd'lirTgT~ Carriers ani Persoml
~ Irriustry Assaiatinds Broadltmi Persaml~ Serdos AUiaruls PeJiJion forF~ far BrauIJ:wrJ
Persoml~ Sen.ias, 13 FCC Red 6293, 6303 , 16 (1998); id, , 2 (stating that applications for pro funrrz
assignments of license and transfers of control do not require "additional public interest review ... because the peI50n or
entity retaining ultimate control of the license was subject to prior public interest review and approval by the
Commission when it was originally awarded the license (whether by initial licensing or by a previous transfer or
assignment).") .
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a corporntion to a wholly owned subsidiaIy thereof or vice versa."s Many times such pro .farmt

changes are requested by lenders in considerntion of providing financing. Thus, effectively denying

DEs with grandfathered aIr.lllgements access to such pro.farmt tIanSaction options could constIain

their abilityto mise further required capital

In addition, the Commission has noted, correctly, that "[b]ecause pro.farmt tIansactions do

not affect actual control of the license, they are unlikely to have any impact on licensees' charges,

practices, classification, or services.,,9 The Conunission clearlyshould provide that such assignments

or tIansfers by DE's with grandfathered anangements are permitted, under existing PCX:::

procedures, without triggering the revised unjust enrichment schedule adopted in the Second Repurt

andOnler.

Incorpornting such pro farmz tIanSactions within the grandfathering provisions already

adopted bythe Commission in the SecondReport arxJOrder is not substantivelyexpanding the scope of

those provisions. The original licensee remains as the ultimate controlling entity over the licenses

and could be subject to the revised unjust enrichment provisions if that licensee sought to make a

substantial (i.e. non- pro.farmt) change in control Using the prior examples, a decision to simplydrop

Fa: licenses down in to a wholly-owned subsidiaIy should not, assuming the DE qualifications of

the original licensee are maintained, trigger consideration of the previously-grandfathered material

relationships and the application of unjust enrichment penalties.IO In fact, the Commission has noted

that allowing these pro.farmt changes, "will promote competition by allowing carriers to change their

ownership structure or internal organization without regulatory delay where such delay serves no

SId,H.

9 Id, '-12.

10 See Se:miReport aniOtier, , 28 ("[W]e will not employour new restrictions to reconsider any designated entity benefits
previouslyawarded to licensees prior to the release date of this SemniReport aniOnier.").

5



pwpose." 11 Indeed, clarifying this issue is totally consistent with the decision in the Rea»7Siderat:iorz

Ordernot to retroactivelyapply the new unjust enrichment rules to grandfathered DEs.12

The Commission has not, to Royal Street's knowledge, in any other context required the

triggering of unjust enrichment penalties as a result of profarrru transactions, particularly the simple

drop down of licenses into wholly-owned subsidiaries. To the conttary, in at least one instance the

Commission unequivocally stated that unjust enrichment payments are not triggered where "the

assignments and transfers... will be profarrru in nature. In ReAppliratims ifTeleCurp PCS, Inc. etaJ., 16

FCC Red 3716, 3733 '43 (WIreless Tel Bur. 2000) ("[T]he assignments and transfers of Te1ecotp's

licenses to '!PI will be profarrru in nature. Accordingly, oojust enriclunent payments do not apply to

the transactions involving these licenses.") The same policy should be applied in situations involving

grandfathered DE arrangements.

As noted above, Royal Street has such profarrru assignments of license applications pending

before the Commission and in the past such applications were routinely granted without delay.

Now, however, processing of Royal Street's otherwise routine pro farrru assignments of license

applications are being delayed, perhaps because of oocertainty surroooding the application of the

Commission's DE roles to pro /utrm assignments of license for DEs with grandfathered material

relationships. There may be other DEs with grandfathered material relationships who have an

interest engaging in similar non-substantive restructuring for legitimate business pUtpOses that are

also stymied. Reconsideration is appropriate to settle this issue. Attached as Exlnbit 1 is a proposed

addition to Section 1.2110(b)(3)(iv)(Q(1) of the Commission's rules to incotporate pro /utrm

11 Id,' 16.

12 SeeRuxJnsideration Orrler, 141.
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transactions within the grandfathering provisions already adopted by the Commission in the Sexmd

ReportandOrder

III. CONCLUSION

The Commission has recognized a substantive distinction betweenproforrru assignments and

transfers and other transactions. It has held previously that its unjust enrichment rules do not apply

to pro futmz assignments. Royal Street respectfully requests the Commission clarify that the new

unjust enrichment rules do not apply to DEs with grandfathered material relationships for pwposes

of such proforrru transactions. It would be consistent with past precedent and the policies regarding

retroactivityadopted in the R«unsideratim Order.

Respectfully submitted,

aul C. Beso i
CarlyT. Didden
Patton Boggs ILP
2550 MStreet, N.W.
Washington, DC 20037
202-457-6000

Dated: July 14, 2006
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EXHIBIT 1

PROPOSED CLARIFICATION

Add the underlined IanguaKe to the end of 47 C.F.R §12110(b)(3)(iv)(C)(1)

(C) Gnmdfathering.

(1) Licensees. An impermissible or attributable material relationship shall not disqualify a licensee

for previouslyawarded benefits with. respect to a license awarded before Apri125, 2006, based on

speetnlm lease or resale (including wholesale) arrangements entered into before April 25, 2006. A

license initiallyawarded before .Apri125. 2006 that undelioes a non-substantial. 1JYQ f'orrm ownership

ch.ange byassignment or transfer after .Apri125. 2006 shall still be considered a "license awarded

before April 25. 2006» for purpose of this section.
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