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.INVOICE No. - 117892 sC
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CU$tQmer Name - LA UNIFll:O SCHOOL DISTRICT

Invoice DBle - 0"28/00

f't,f..\S& ItE'T'tlR.N 1'HIS PORnoN WITH YOUR R£t>tmA:'OCE TO:

Remit To:
Premio Computer Inc:.
P.O. Box 51153
Los Angeles, CA 90051-5453
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Customflr No. - 50127
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Invoice Date - 04:26100

P'LEAS£ REnlRN nilS POR.TION WITH YOUR REMmA~CE.TO:

Remit To:
Premio Computer Inc.
P.O. BOJ 51153
Los Angeles, CA 90051-5453
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Premio Computer Inc.
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EXPERT REPORT

MR. JERRY A. KLEIN
THE CHATHAM GROUP

December 14, 2003
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I. Foundation

A. Qualifications

I am the President ofThe Chatham Group, a consulting company in Los Altos,

California, specializing in technology litigation support and consulting to the venture

capital community. The Chatham Group also consults to companies in the high­

technology industry on managerial and strategic planning issues. As President ofThe

Chatham Group, I have been a consultant and/or testifying expert witness in dozens of

matters, both for vendors as well as users.

I have over 30 years experience in the high-technology industry and have

managed and participated in the creation, design, development, manufacture and

marketing ofnumerous products and systems including both hardware and software. I

have also participated in the selection, evaluation, procurement and implementation of

complex software infonnation systems for technology development and business

operation applications.

Prior to founding The Chatham Group, I have been involved as a founder, co­

founder or officer of several companies in the office product, computer systems and word

processing industries. For example, I was the founder and CEO ofAnsonics

International Corporation, which designed, developed, manufactured and marketed

telecommunications equipment. Following the acquisition of that company by the

Dictaphone Corporation, I became the Vice President and General Manager of the

Telecommunications Division ofthe Dictaphone Corporation and also Vice President for

Confidential Page 2 12/16/2003
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International Development. I was also Executive Assistant to the President with special

responsibility for Corporate Strategic Planning.

Subsequently, I was Vice President at Exxon Enterprises, where I was involved in

the development of the first desk-top microprocessor based communicating word

processor and was later the Vice President responsible for marketing and sales, product

development, field engineering and customer training for what became the Qyx Division.

I was also responsible for the alpha and beta testing of the product as well as the national

rollout ofthe product.

While at Exxon Enterprises, I concurrently served as the CEO ofDanbury

Systems, a division ofExxon Enterprises that was involved in the development of

advanced printing technology. I was also a Member of the Board ofDirectors ofVerbex,

another division ofExxon Enterprises, which was developing speech recognition

computers. I also had strategic responsibility for two divisions ofExxon Enterprises

developing advanced flat panel display technology products and had wide responsibility

for the oversight ofother divisions developing a wide range ofcomputer hardware,

software and office automation products. I also had responsibility for the strategic

evaluation ofmarketing plans for other divisions ofExxon Enterprises in the Technology

and Components Group as well as the Computer and Communications Group.

Additionally, I served as a special advisor to the President of Exxon Office Systems

Group.

I was also a co-founder ofCygnet Technologies, a leading creator of advanced

integrated voice and data work stations and networking systems. I served as the Vice

President ofMarketing and Sales for the company, which received awards for its product

Confidential Page 3 12/16/2003
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innovations. I am named on two of the pioneering patents granted to Cygnet. The Cygnet

product line was a pioneer in collaborative computing and communicating workstations.

In addition, I have served as an advisor or board member of several technology

companies. I am currently a Member ofThe Executive Committee of The Doctors'

Company, a medical malpractice insurer in California, in which capacity I am responsible

for the oversight of the implementation ofa major ERP system for the company.

I have been a guest speaker at various industry meetings addressing issues of

product development, marketing and intellectual property in the high-technology industry

and have lectured at numerous graduate courses and society seminars in computer

technology related subjects. I hold a B.S. in Engineering (cum laude) from The

University of Southern California. I also hold a Degree in Business Administration from

Hamilton Institute. I am a Registered Patent Agent before The United States Patent and

Trademark Office. I am a member ofthe Intellectual Property Section ofthe California

Bar Association, IEEE, PATCA, ACM, SPIE and the Computer Law Association. A

copy ofmy resume is attached hereto as Exhibit A.

B. Patents, Presentation and Publications

A list of my patents, presentations and publications is attached hereto as Exhibit

B.

C. Prior Testimony

I have previously given testimony as an expert witness. A listing ofmy

testimonial appearances for the last 4 years is attached hereto as Exhibit C.

D. Compensation

The Chatham Group is being compensated at my standard rate of$350 per hour.

Confidential Page 4 12/16/2003



DRAFT - PRELIMINARY FOR DISCUSSION PURPOSES ONLY - CONFIDENTIAL

E. Materials Reviewed

1. Eligible Services List of the Schools and Libraries Support Mechanism,

dated October 10, 2003

2. Eligible Services List of the Schools and Libraries Support Mechanism,

dated December 2, 1999

3. Letter dated December 8,2003 from Yi-Chin Ro, Esq. to Paul J. Loh, Esq.

4. Letter dated May 19, 2000 from James Alther, Administrator eRate office,

Los Angeles Unified School District Instructional Technology Branch to

Steve Newton, Premio Computer Inc.

5. Interoffice Memorandum, dated August 8, 2000 from Patrick Luce to James

Alther, LAUSD eRate Office.

6. Inspection of two (2) Premio Computer Units as per the above referenced

letter ofDecember 8,2003 from Yi-Chin Ro, Esq.

7. Discussions with Mr. Robert A. Lerche.

8. USAC overview web page (http://www.universalservice.orgloverviewD.

9. Office of the Inspector General Strategic Plan for Oversight of the Universal

Services Fund (http://www.fcc.gov/oigIUSFStrategicAuditPlan.pdO.

10. USAC web pages (http://www.sl.universalservice.orgloverview/about.asp.

. http://www.s1.universalservice.org/whatsnew/2003/092003.asp).

11. Federal Communications Commission, Public Notice DA Number: 97-2152,

October 3, 1997.

12. Internet Engineering Task Force, RFC 2131.
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13. Cheswick, William R, and Steven M. Bellovin, Firewalls and Internet

Security, Addison-Wesley, 1994

II. Statement of Assignment

The statement ofassignment of the inspection of the Premio Computers is set

forth in the December 8, 2003 letter ofYi-Chin Ho, Esq. to Paul Loh, Esq. This letter is

attached hereto as Exhibit D.

In a telephone conference call during the inspection on December 9,2003;

counsel for both parties indicated that the assignment also includes analyzing and

explaining the meaning of terms related to eligible servers as used on page 18 of the

Universal Service Administrative Company ("USAC") Eligible Services List ("ESL")

and comparing the hardware configuration of the systems provided by Premio to a letter

dated May 19, 2000, from James Alther, Los Angeles Unified School District E-Rate

Office Administrator, to Steve Newton, Premio Computer Inc. 1

III. Summary of Opinions

Based on my experience and my analysis of the documents and information

provided and reviewed, ifcalled, I am prepared to testify as to the following conclusions:

1. The ESL revision dated October 10, 2003, does not give a sufficiently

detailed specification to determine whether a particular hardware and

software configuration ofa computer system is or is not an eligible server.

Eligibility depends upon the use ofa server, not its configuration.

1 LAUSD 01628, LAUSD 01629
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2. The computers inspected at Prernio match the configuration listed on Premio

invoice #117892 SC, with only minor differences.

3. The computers inspected at Prernio have substantially lower specifications

than those indicated in the letter from James Alther, dated May 19, 2000.

IV. Basis for Opinions

A. The USAC Eligible Services List

1. Origin

USAC is a private, non-profit corporation2 appointed by the Federal

Communications Commission to administer the Universal Services Fund,3 which

includes the Schools and Libraries support mechanism, also lmown as the E-rate

program.4 That program disburses funds to beneficiaries for eligible services.s

The Schools and Libraries Division ("SLD") ofUSAC oversees the programmatic

aspects ofthe schools and libraries support mechanism6 and publishes the Eligible

Services List ("ESL') on its web site.7 The ESL indicates whether specific products or

services may be able to receive discounts under the Schools and Libraries support

mechanism.8 From time to time the SLD revises the ESL, sometimes changing the

definition of eligible services.

2 http://www.universalservice.orgloverview/
3 Office ofthe Inspector General Strategic Planfor Oversight ofthe Universal Services Fund,
http://www.fcc.gov/oiglUSFStrategicAuditPlan.pdf, p. 1
4 Ibid.
S Ibid, p. 3
6 http://www.sl.universalservice.orgloverview/about.asp
7 http://www.sl.universalservice.orglwhatsnew/2003/092003.asp#092403
8 Eligible Services List ofthe Schools and Libraries Support Mechanism, October 10, 2003, p. 1
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2. Background on Eligible Services

The E-rate program was established in 1997, implementing provisions of section

254(h) ofthe Communications Act of 1934, as amended (also known as the Snowe­

Rockefeller-Exon-Kerrey Amendment).9 Supported services were to include

telecommunications services, Internet access, and internal connections.

The ESL dated December 2, 1999 indicates that a file server is eligible for

support, but later revisions of the ESL, including that dated October 10,2003, indicate

that a server for storing user files is not eligible.

In general, it appears the E-rate program is directed at supporting communication

services, especially high-speed Internet connection service for libraries and schools.

Servers providing infrastructure for such connections are eligible, whereas servers

dedicated to other functions such as supplementing file storage for personal computers

are not eligible.

3. Definition of an "Eligible Server" in the ESL of October 10,
2003

The ESL agreed by the parties in this action as the operative definition for

purposes of this report is the revision dated October 10, 2003. 10 Page 18 of that ESL

revision indicates five uses for eligible servers: DHCP Server, Domain Name Server, E-

Mail Server, Firewall Server and Terminal Server.

9 Federal Communications Commission, Public Notice DA Number: 97-2152, October 3, 1997, p. 1
10 see Exhibit D, p. 1
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The ESL does not indicate hardware or software specifications that detennine

eligibility. Rather, it indicates functions that eligible servers may perfonn. A file server

mayor may not be eligible depending on how it is used.!!

a. DHCP Server

The Dynamic Host Configuration Protocol (DHCP) provides a framework for

passing configuration infonnation to hosts on a TCP/IP network. TCP/IP network

protocols are defined by the Internet Engineering Task Force, and documented in

publications called RFCs. DHCP is defined by RFC 2131.J2

In a typical network, providing DHCP service requires only a small amount of

computer resources, because DHCP clients request the service infrequently (for example,

when booting a client PC), and the quantity of infonnation delivered by the serVer is

small (f<?r.example, host IP address and network gateway IP address).

The computers provided by Premio in this matter included Microsoft Windows

NT 4.0 Server software, Service Pack 5. That software includes a built-in DHCP server.

b. Domain Name Server

The Domain Name System (DNS) is one of the Internet's fundamental building

blocks. It is the distributed host infonnation database responsible for translating names

into addresses, routing mail to its proper destination, and many other services. A DNS

server responds to name service requests, translating domain names into IP addresses.

Most DNS servers require only a small amount ofcomputer resources, although

servers handling very frequently referenced domains (e.g., nytimes.com or

whitehouse.gov) may need substantially greater resources to support the load.

11 Eligible Services List ofthe Schools and Libraries Support Mechanism, October 10, 2003, p. 34
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Microsoft Windows NT 4.0 Server includes a built-in DNS server.

c. E-Mail Server

E-mail (electronic mail) has been an important application of the Internet since its

inception. However, the term ..e-mail server" used in the ESL is ambiguous. An e-mail

server might be a store-and-forward transmission system for electronic mail, or it might

be a system that provides e-mail "in boxes" for a community of users, or it might be a

system to reject unwanted e-mail containing unsolicited commercial messages ("spam")

or computer viruses.

Microsoft Windows NT 4.0 Server does not include any such e-mail server

software. To support any such service, additional software would have to be added to the

systems provided by Premio (e.g., Microsoft's Exchange Server product).

d. Firewall Server

A network firewall is a system, placed between two computer networks that

processes all traffic between the two' networks and prevents unauthorized traffic from

passing through.13 A frrewall protects computer systems "behind" the firewall (on the

"inside") from public {"outside"} network traffic that might compromise security.

Microsoft Windows NT 4.0 Server does not include any network firewall

software and the systems provided by Premio included only a single network interface.

A network firewall must include at least two network interfaces, one for "inside" and

another for "outside."

12 http://www.ietf.orglrfc/rfc213l.txt
13 Cheswick, William R. and Steven M. Bellovin, Firewalls and Internet Security, Addison-Wesley, 1994,
p.9
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e. Terminal Server

The ESL does not give a specific definition ofa tennrnal server and the term is

ambiguous. A tennrnal server might be a device for connecting "dumb terminals"

(character based devices) to a network or a system giving remote computers (e.g., App.le

Macintosh or Unix systems) access to Microsoft Windows applications across the

Internet.

Microsoft Windows NT 4.0 Server does not incorporate any such terminal server

software. To support any such service, additional software would have to be added to the

systems provided by Premio (e.g., Citrix Terminal Server).

B. Computer Inspection at Premia

1. Background

On December 9, 2003, Jerry Klein and Robert Lerche traveled to Premio

Computer's office in City ofIndustry, California, to conduct the inspection agreed to in

the letter designated Exhibit D. Also in attendance were Daniel L. Dias, Network

. Engineer with the Los Angeles Unified School District, Steven W. Newton of SEMA4,

and Tom Tsao, Vice President ofPremio Computer, Inc.

On arrival, two Premio computer systems were already set up for the inspection in

a conference room. Mr. Dias stated that he had selected them at random from the

inventory ofsystems at issue in this case.

2. Inspection Procedure

On each of the two computers, bearing serial numbers 2000049418 and

2000049389, Mr. Lerche performed the following procedure:
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• boot from Windows NT 4.0 pre-installed on the computer's internal hard

disk,

• set the network interface to use DHCP to obtain network configuration,

• access the web site www.nytimes.com (demonstrating that the network

interface was operational),

• boot from a CD-ROM containing version 3.3 ofthe KNOPPIX

distribution ofLinux,14

• issue the commands "dmesg" and "fdisk -l/dev/sda" to report the

hardware configuration, storing the results in a file (attached to this report

as Exhibit F),

• power off the computer, open the cover, and examine the plug-in boards

visually.

3. Inspection Results and Comparison to Premio Invoice #117892
SC

Both tested computers opeI:ated correctly, including their network interfaces. The

following table is a comparison of the specifications on the invoicel5 versus the

configuration reported by KNOPPIX and the visual inspection. The table applies to both

computers - there was no observable difference between the two computers'

configurations.

Invoice Reported by KNOPPIX Visual inspection
Premio SHA-ATX-MT 1BX3 1 N/A Matches invoice
440BX (system board)
Intel Pentium III CuMine 600 Matches invoice N/A
MHz processor

14 http://www.knoppix.coml
IsPC007630
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Cooling fan for Pentium ill N/A Matches invoice
2 x 128 MB main memory Matches invoice N/A
Western Digital Enterprise 9.1G Matches invoice Matches invoice
10K RPM SCSI hard drive
Adaptec 291qON SCSI controller Matches invoice Matches invoice
ATIXPERT4MB Framebufferreported3~ N/A
SGRAMlAGP VGA
Sony 8x/4x/32x CD-RW Sony CD-RW model Drive present, model

CRX140E not visible
Ensoniq 128VIPCI sound card Model not reported Actually Creative Labs

model CT4810 card
Intel EtherexpresslPCI 100+BT Intel Ethernet Pro 100 Matches invoice
Ethernet adapter

4. Configuration Comparison to James Alther Letter Dated May
19,2000

The following table compares the computers inspected at Premio to the

specification indicated in Mr. Alther's letter.

Letter Specification Inspected Computers
Dual Pentium ill 600MHz processor Single Pentium ill 600MHz processor
Redundant power supply Non-redundant (single) power supply
320~RAM 256MB RAM
6 Bay Hot-pluggable 1" or 1.6 Backplane No hot-pluggable support
Single Channel Expandable RAID No RAID controller
controller
Three 18GB 7200 RPM SCSI hard drives One 9GB 10000 RPM SCSI hard drive
Intel PRO/lOOOSX network interface card Intel Etherexpress 100baseT network
(gigabit ethernet) interface (100 megabit ethernet)
12/192GB Internal tape backup Not present
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