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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20054

In the Matter of )
)

RCN Corporation's Request for Waiver of )
47 C.F.R. § 76.l204(a)(1) )

)

To: Chief, Media Bureau

CSR-------

REQUEST FOR WAIVER

RCN Corporation ("RCN"), pursuant to Section 629(c) of the Telecommunications Act

of 1996 and Sections 76.7 and 76.1207 of the Commission's rules,l respectfully requests that the

Commission grant a limited waiver of the "integration ban" set forth in Section 76.l204(a)(1) of

its rules as applied to low-cost, limited-capability set-top boxes. Specifically, RCN seeks a

waiver ofthe integration ban with respect to the Motorola DCT-700 set-top box to permit RCN's

operating cable and open video system subsidiaries to continue to deploy that box to their

customers.

RCN is committed to a digital expansion strategy. The company is currently deploying

predominantly digital boxes provide by Motorola. Approval of the requested waiver will benefit

conswners and enable RCN to continue to pursue its business plan to move all of its subscribers,

including those who do not want or need advanced features and functionality and whose decision

to upgrade to digital service is price-sensitive, to a fully digital platform as quickly as possible.

Accordingly, the waiver is in the public interest, and RCN believes consistent with the

1 47 U.S.C. § 549(c); 47 C.F.R. §§ 76.7, 76.1207.



Commission's intent to foster digital upgrades. RCN requests the waiver be extended to 2009,

by which time either Downloadable Conditional Access ("DCAS") will have become

commercially available or, even ifnot, pricing ofcable cards and cable card-ready STBs will

have dropped such that the integration ban will not have adverse effects on consumers.

I. THE COMMISSION MAY WAIVE SECTION 76.1204(A)(1)

Section 629(c) of the Telecommunications Act of 1996 and Section 76.1207 of the

Commission's rules authorize the Commission to grant waivers of its navigation device rules.~

Specifically, such waivers should be granted "to assist the development or introduction ofa new

or improved multichannel video programming or other service offered over multichannel video

programming systems, technology, or products."l Moreover, the general waiver standard set

forth in Section 1.3 and 76.7 of the Commission's rules allows the Commission to grant waivers

for any portion of its rules if the public interest would be served.1

This waiver request satisfies the special waiver provision in Section 629(c) of the

Telecommunications Act of 1996 and Section 76.1207 of the Commission's Rules, as well as the

general waiver standards of Section 1.3 and 76.7 ofthe Commission's Rules. The requested

waiver would only apply to the low-cost, limited-capability Motorola DCT-700 set-top box that

does not contain a personal video recorder, high-definition, broadband mternet access, multiple

tuners, or other similar advanced capabilities.~ This low-cost, limited-capability set-top box

~ 47 U.S.C. § 549(c); 47 C.F.R. § 76.1207.

J. Id. (emphasis added).

~ 47 C.F.R. §§ 1.3,76.7. See also, WAIT Radio v. FCC, 418 F.2d 153, 1157 (D.C. Cir
1969); Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164 (D.C. Cir. 1990).

2. In the Matter ofImplementation ofSection 304 ofthe Telecommunications Act of1996:
Commercial Availability ofNavigation Devices, Second Report and Order, 20 FCC Rcd 6794, ~ 37
(2005) ("Second Report and Order").
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simply enables RCN's cable customers with analog televisions to access programming services

and associated features that are delivered digitally.

This low-cost, minimally featured set-top box is critical for RCN to proceed with its

aggressive effort to move all of its subscribers to a fully digital network, which will give them

benefits such as access to improved signal quality, important program guides and management

tools such as parental controls, and access to increased programming options. In order to

convince subscribers to upgrade their service, RCN must be able to offer them an attractive value

proposition that provides the benefits of digital service at an attractive price. RCN cannot design

an attractive, widely accepted offer if it is forced to purchase boxes that are, at a minimum,

approximately three times the cost of the DCT-700.Q

The requested waiver is also consistent with Commission precedentZ and will not

negatively impact customer equipment manufacturers or retailers.

II. A LOW-COST SET-TOP BOX IS ESSENTIAL TO RCN'S PLAN TO
TRANSITION ITS SUBSCRIBERS TO A FULLY DIGITAL PLATFORM

A. Grant of the Waiver is Essential for RCN to Develop and Introduce "New or
Improved Multichannel Video Programming or Other Service" as set forth
in the Act and the Commission's Rules

RCN, through its operating subsidiaries, is the nation's largest facilities-based cable

overbuilder, providing wireline cable television, telephone, and broadband Internet access

services primarily to residential customers. RCN offers its services over its own fiber optic

networks in competition with the incumbent cable and telephone companies. RCN provides

2 As noted below, RCN's cost for a nCT-700 is approximately $84. The replacement "low
end' box that will be offered by Motorola will cost RCN $232 -- nearly triple the eost with no extra value
for consumers.

1 See In the Matter ofBellSouth Interactive Media Services, LLC: Petition for Permanent
Relief, Memorandum Opinion and Order, 19 FCC Red 15607 (2004); Pace Micro Technology PLC:
Petition for Special Relief, Order, 19 FCC Red 1945 (2004); GCI Cable, Inc.: Petition for Special Relief,
Memorandum Opinion and Order, 15 FCC Red 10843 (2000); Media General Cable ofFairfax County,
Inc.: Petitionfor Special Relief, Memorandum Opinion and Order, 14 FCC Red 9568 (1999).
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competitive services in metropolitan Boston, New York, Philadelphia, the Lehigh Valley in

Pennsylvania, Washington, DC, Chicago, San Francisco and Los Angeles. As such, RCN has

long been on the front lines ofcable competition.

As a new entrant competing against incumbent industry giants, RCN has always had to

be at the forefront of the industry. It has therefore begun an aggressive campaign to move its

subscribers to a fully digital platform by increasing the value ofdigital services for its customers.

For example, RCN is implementing digital simulcast across all of its channels to digitize analog

channels so that customers with a set-top box can receive a digital-quality signals on all

channels. Digital simulcast of all of its channels will be available in all RCN markets by the end

of this year. RCN has also begun to design specialized programming packages that give

subscribers greater ability to purchase packages of services that they want and need. For

example, RCN subscribers now have the option to purchase, on an a la carte basis, Hispanic

programming that permits subscribers to choose up to four subject-oriented programming

packages, including kids, sports, variety, and 'country of origin' packages.

Obviously RCN's incentive to develop and introduce "new or improved multichannel

video programming or other service" such as the innovative options described above depends on

its ability to market them successfully to subscribers -- and since all of these types of innovative

services require digital accessibility, the cost ofthe set-top box is an important component of the

cost that subscribers must pay for the services. For RCN to offer these innovative services at a

cost that subscribers will pay, the continued availability of the Motorola DCT 700 is essential.

The standard for a waiver under Section 629(c) ofthe Act and Section 76.1207 ofthe

Commission's Rilles is clearly satisfied.
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Moreover, if the waiver is granted, RCN will be able to continue with its plan to

drastically reduce the number of analog channels as an incentive for customers to move to digital

service on all of their televisions. This "analog crush" will free up significant channel capacity

and allow RCN to develop more innovative program offerings, a la carte packages, HD and

VOD programming, etc. Given that RCN competes with a larger, more established competitor

for virtually every customer it serves, the only way that such a plan can be effected without

significant subscriber breakage is for RCN to be able to offer digital services at little or no cost

increase to subscribers. If it can achieve such an offering, the Company expects that the vast

majority, ifnot all, of its subscribers would move to the digital platform. Removal of the low

cost DCT-700, however, would torpedo the economic viability of the plan. The continued

deployment oflow-cost boxes is essential to enable RCN to proceed with its digital transition

and, again, RCN's plan to develop and introduce "new or improved multichannel video

programming or other service" and additional innovative options depends on the grant of the

requested waiver, and therefore meets the test of Section 629(c) ofthe Act and Section 76.1207

of the Commission's Rules.

RCN emphasizes that the magnitude ofthe price differential between the currently

available low-end DCT-700 and its replacement low-end box is significant -- this waiver request

is not submitted simply to avoid a small price increase but rather one that clearly changes the

economics ofRCN's digital conversion plans. Absent a waiver that allows RCN to continue to

deploy the Motorola DCT-700, RCN will be forced to deploy the new low-end box, the DCH­

100, which will nearly triple the cost of each box from approximately $84.00 to $232.00. And

given that a subscriber needs a separate box for each television, it is clear that even if they are

willing to purchase a more expensive set-top box for their primary television, many subscribers
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will not be willing to pay the extra price for additional TV sets in locations such as their

kitchens. Failure to grant the requested waiver will therefore delay ifnot eliminate altogether

RCN's ability to eventually eliminate analog service altogether after it receives the local

franchise approvals needed to do so. Other smaller operators through the American Cable

Association~and individually2 have expressed similar concern that the failure to grant the

requested waiver will slow the transition to all-digital platforms and the deployment of advanced

services such as HDTV and higher speed broadband services.

B. Failure to Grant the Waiver Will Place a Disproportionate Cost Burden on
the Subscribers Who Want Only Limited Digital Services

In its earlier orders, the Commission has emphasized that it wants to "place as little of the

cost burden resulting from the ban on the public." However, the ban as currently planned would

place the largest burden on precisely those customers who want and use only the most minimal

features and functions without giving them any added value for the services that they want and

use. As noted above, low-end users would experience a tripling of their set-top box costs

whereas the price of the high end boxes are only going to increase by around 15%.10 This means

that consumers who are them most price sensitive, and who want to use their analog televisions

to access a higher quality signal, a wider array of programs, and features like parental controls

and advanced program guides, will be more disproportionately impacted as compared to

subscribers who want and can afford advanced features and functions such as DVRs. So, for

Comments of the American Cable Association, CS Docket No. 97-80 at 2 (Sept. 18,
2006).

2. See e.g., Armstrong Utilities Ex Parte letter, CS Docket No. 97-80 (Sept. 11,2006); Bend
Cable Communications, LLC's Waiver Request, CSR-7057-Z, CS Docket No. 97-80 at 8-10 (Oct. 4,
2006).

lQ As noted, the price of the low end DCT-700 will increase from $84 to $232 for the
replacement DCH-100, whereas the "high end" DCT 64416 currently costs $460 and will be replaced by
the DCH-6416 at $526.
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example, a subscriber whose interest in digital service is generated by the availability ofparental

controls that provide an easy user interface for parents to limit the programming watched by the

family, including the ability to block programs by title, TV or MPAA rating, channel, and time

ofday would, absent a wavier, be obligated to pay nearly three times as much for each box at

each television at which they want to have access to that feature.

Consumers, and particularly subscribers who are not already subscribing to premium

services and advanced features, have substantial price sensitivity and as noted by

BendBroadband in its waiver request, less than a $5 price differential can be the tipping point for

a customer to embrace the switch to digital cable.ll Indeed, the monthly price ofone of the a la

carte Hispanic packages is roughly the same as for the DCT-700 today -- and if the waiver is not

granted, a parent who wanted to purchase the Hispanic kids package would pay three times as

much for the box as they would for the channel. Grant of the requested waiver, on the other

hand, will help accelerate consumer adoption of digital service, giving virtually all ofRCN's

subscribers improved signal quality, access to important program guides and management tools

such as parental controls, and access to increased programming options such as RCN's recently

introduced Hispanic a la carte tier ofprograms and children's and other VOD programming. In

addition, the move away from analog will free up significant bandwidth that will provide RCN

the capacity to further expand its high definition and VOD programming and to increase the

number and variety of its a la carte specialized programming.

80 at 7.

11 Bend Cable Communications, LLC's Waiver Request, CSR-7057-Z, CS Docket No. 97-
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C. Failure to Grant the Waiver Will Place a Disproportionate Burden on
Smaller Cable Operators

Smaller cable operators like RCN will especially benefit from approval of the requested

waiver. RCN will have to bear enormous capital costs to offer new set-top boxes, including

costs to update hardware and software; costs that may not be borne by some of its competitors.12

Such costs are likely to delay RCN's transition to an all-digital platform. RCN understands that

its larger competitors are ordering millions of the DCT-700 boxes for deployment prior to the

ban at a time when Motorola is clearly focused on the necessity to bring the new boxes to market

and not on ramping up short-term production for the DCT-700, whose lifespan is measured in

months. As a result, RCN and other smaller operators are in jeopardy of not being able to obtain

the supply ofboxes needed to fulfill the digital transition plan because high-volume purchasers

will have priority for the remaining supply. Even if the DCT-700 boxes are available, RCN and

other smaller operators would be forced either to over-order so as to be sure to meet the foreseen

demand before the deadline or risk being short ofthe supply necessary to fulfill customers'

orders.

III. GRANT OF THE WAIVER WILL NOT NEGATIVELY IMPACT CONSUMER
ELECTRONICS MANUFACTURERS OR RETAILERS

The low-cost, limited-capability set-top boxes that are the subject of the requested waiver

do not compete with the higher-end boxes. The higher-end boxes serve a different need than the

low-end boxes. As described above, the low-end boxes are essential to enable the digital

transition whereas consumers presumably want the higher-end boxes for the advanced features

.1l See e.g., National Cable & Telecommunications Association's Waiver Request, CSR-
7056-Z, CS Docket No. 97-80 at 24-33 (Aug. 16,2006); Charter Waiver Request, CSR-7049-Z, CS
Docket No. 97-80 at 17, fn.33 (Jul. 14,2006); Bend Cable Communications, LLC's Waiver Request,
CSR-7057-Z, CS Docket No. 97-80 at 13-18.
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they offer, such as personal video recorders, high-definition, broadband Internet access, or

multiple turners.

The Commission has recognized that low-cost set-top boxes "will not endanger the

development of the competitive marketplace" for cable-ready retail equipment.ll Indeed, the

Consumer Electronics Association ("CEA") reports that the consumer electronics ("CE")

industry revenue rose a record 11 percent to $125.9 billion in 2005 and with an additional eight

percent increase for 2006.14 Additionally, a number of equipment manufacturers have noted

grant of the waiver will accelerate the rollout of more digital services but failure to grant the

requested waiver will slow the transition to an all-digital platform.u Accordingly, the requested

waiver will not harm the consumer electronics industry.16

.u Second Report and Order ~ 37.

H See Consumer Electronics Wholesale Revenue Will Reach $135.4 Billion in 2006, CEA
Projects, CEA Press Release (Jan. 2, 2006),
http://www.ce.org/Press/CurrentNews/pressJeleases_detail.asp?id=1091 O.

11 See e.g., Panasonic Comments, CS Docket No. 97-80 (June 15,2006); Samsung
Comments, CS Docket No. 97-80 (Sept. 29, 2006); Motorola Comments, CS Docket No. 97-80 (June 15,
2006); Cisco Ex Parte letter, CS Docket No. 97-80 (Aug. 11,2006).

1.Q See e.g., Comcast Waiver Request, CSR-7012-Z, CS Docket No. 97-80 at 14-17, (Apr.
19,2006); Charter Waiver Request, CSR-7049-Z, CS Docket No. 97-80 at 11 (Jul. 14,2006); National
Cable & Telecommunications Association's Waiver Request, CSR-7056-Z, CS Docket No. 97-80 at 33­
37 (Aug. 16,2006); Bend Cable Communications, LLC's Waiver Request, CSR-7057-Z, CS Docket No.
97-80 at 12-13.
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IV. CONCLUSION

For the foregoing reasons, RCN requests that the Commission grant this waiver request

for low-cost, limited-capability set-top boxes within the 90-day time period specified by Section

629(c). Grant of the waiver is essential to enable the digital transition, and absent a waiver,

consumers and the industry will be hanned.

Respectfully submitted,

Richard Ramlall
Senior Vice President, Strategic

& Regulatory Affairs
RCN Corporation
196 Van Buren St., Ste. 300
Herndon, VA 20170

Dated: November 17,2006
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