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Summary

In this proceeding, in the so-called QUALCOMM Order, the Commission correetly found

that it is in the public interest for QUALCOMM's innovative MediaFLO service to be made

available now to consumers, and the Commission struck an appropriate balance between

furthering wireless broadband deployment and minimizing disruption during the DTV

transition.! MSTV's Petition makes three meritless arguments, which MSTV couches either as

requests for clarification (though the QUALCOMM Order is clear) or reconsideration. The

Commission should reject MSTV's three arguments so that as the QUALCOMM Order provides,

the public can enjoy the benefits of MediaFLO while any disruption to the DTV transition is

minimized.

First, MSTV seeks to convert the waiver granted to QUALCOMM into a mere

presumption so that TV licensees could block applications to deploy MediaFLO by raising what

MSTV ealls "market-specific concerns." The whole point of the QUALCOMM Order was to set

a clear, uniform waiver standard - a standard that is a "reasonable compromise that recognizes

the importance of free, over-the-air broadeasting in American life.,,2 The entire purpose of the

QUALCOMM Order would be ruined if TV stations could block QUALCOMM's applications to

deploy MediaFLO by circumventing the clear, uniform waiver granted in the QUALCOMM

Order and instead raising whatever arguments they want against each application merely by

calling the arguments "market-specific." Opening the door to these individual "market specific"

arguments will vitiate the QUALCOMM Order, will leave the Commission without any real

standard to apply in a consistent manner to QUALCOMM's applications and, above all, will

surely result in substantial delays, thereby depriving the public of the benefits of MediaFLO.

The Commission should not eviscerate the waiver, as MSTV seeks.

Second, MSTV asks that QUALCOMM be reminded of its obligations under the

QUALCOMM Order. MSTV's request is frivolous. QUALCOMM understands its obligations.

QUALCOMM Incorporated Petition for Declaratory Ruling, Order, WT Docket No, 05-7, FCC 06-155 (ReI.
October 13, 2006) ("QUALCOMM Order").at para, 28 & at Separate Statement of Chairman Kevin J, Martin.

Id. at Statement of Commissioner Michael 1. Copps.
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Third, MSTV faults QUALCOMM for following the QUALCOMM Order, which granted

QUALCOMM a waiver to permit it to cause interference initially to up to 0.5 percent of the

population "within the Grade B contour of a protected TV station or DTV noise-limited service

contour. ..,,3 To follow the Order, QUALCOMM used the population of a DTV station's noise­

limited contour as the baseline in its engineering studies in the applications it has filed pursuant

to the Order. MSTV effectively wants to change the Order to require QUALCOMM to use the

population of the DTV allotments listed in a 1998 Commission Order as the baseline.

MSTV's argument fails because Section 27.60 (b) (I) (iii) of the Commission's rules

requires that engineering studies filed pursuant to that rule compare the "actual parameters" of

the Part 27 transmitter with the "actual parameters of the TV/DTV station(s)... ,,4 The 1998

DTV allotments were theoretical and often do not reflect the actual parameters of DTV stations

as they are now operating. Rather, it is the actual population of the DTV stations' noise-limited

contours that reflects the stations' actual parameters and should be the baseline in engineering

studies filed pursuant to the rule, as the QUA LCOMM Order provides.

In addition, MSTV's argument fails because using the population in the DTV stations'

actual noise limited contours as the baseline will yield more accurate predictions of interference

than if the 1998 DTV allotments are used as MSTV suggests. As noted, in many cases, the 1998

DTV allotments are inaccurate because they do not reflect the actual parameters of the DTV

stations as they were constructed and are now operating. The QUALCOMM Order should not be

revised to require QUALCOMM to use, in effect, inaccurate parameters for affected DTV

stations. The Commission should reject MSTV's argument and leave the QUALCOMM Order

intact.

Id, at para. 30. The threshold increases to I percent in the second year and to 1.5 percent for the rest of the
DTV transition.

47 C,F.R. Sec. 27.60 (b) (1) (iii),
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QUALCOMM Incorporated

Petition for Declaratory Ruling
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OPPOSITION TO PETITION FOR RECONSIDERATION AND/OR CLARIFICATION

QUALCOMM Incorporated ("QUALCOMM") hereby opposes the Petition for

Reconsideration and/or Clarification ("Petition") filed by the Association for Maximum Service

Television, Inc. ("MSTV,,)5 In the QUALCOMM Order, the Commission correctly found that it

is in the public interest for QUALCOMM's innovative MediaFLO service to be made available

now to consumers, and the Commission struck an appropriate balance between furthering

wireless broadband deployment and minimizing disruption during the DTV transition6

I. The QUALCOMM Order

In October 2006, by a unanimous vote, the Commission took appropriate steps to balance

"the public interest benefits of an accelerated deployment of MediaFLO in the 700 MHz band

against the importance of sustaining a minimally disruptive transition to DTV for consumers ,,7

by acting on a Petition for Declaratory Ruling tiled by QUALCOMM. The Commission

declared that Office of Engineering and Technology Bulletin No. 69 ("OET-69"), with the minor

6

7

QUALCOMM Incorporated Petitionfor Declaratory Ruling, Order, WT Docket No. 05-7, FCC 06-155 (ReI.
October 13, 2006) ("QUALCOMM Order").

Id. at para. 28 & at Separate Statement of Chairman Kevin J. Martin.

QUALCOMM Order at para. 31.
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modifications proposed by QUALCOMM, is an acceptablc methodology for making interference

showings for QUALCOMM's MediaFLO system pursuant to Section 27.60 of the Commission

Rules. The Commission also granted a waiver to QUALCOMM providing a measured approach

to the de minimis interference from MediaFLO to certain TV and DTV stations whereby the

percentage of permissible interference to the Grade B or noise limited contour of an affected TV

or DTV station, respectively, would incrementally increase until the end of the DTV transition.

The Commission took these steps, over the opposition of MSTV and various group

owners of TV stations, because it was persuaded by the public interest benefits of MediaFLO:

First, we find it in the public interest for this innovative new service offering to be
available to consumers. MediaFLO promises to enhance the traditional provision
of over-the air broadcasting with features that include mobility, time-shifting of
content and ubiquitous access to sports and news content including storm
warnings and emergency alerts. 8

The Commission also recognized the value of policies that facilitate new technologies such as

MediaFLO:

Additionally, we recognize that it is in the public interest
generally to effect forward looking policy that drives
toward the end point of the DTV transition, when the 700
MHz Band is cleared of legacy analog TV technology and
newer, more efficient and robust applications are available

. . 9as pnmary servIces.

II. The Commission Shonld Retain the Clear, Uniform Waiver Granted in the
QUALCOMM Order

MSTV's first argument, that the waiver should not apply where a party raises market

specific concerns, runs completely counter to the QUALCOMM Order, which established a

generally applicable waiver that balances the twin goals of facilitating the deployment of

MediaFLO and minimizing the disruption to broadcast viewership. If MSTV' s approach were to

prevail, every affected station could and would make a filing identifying some purportedly

"market-specific" factor, whatever that means, to forestall the deployment of MediaFLO. Every

ld. at para. 28.

ld.

- 5 -
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application would need to be considered individually under a vague if non-existent standard,

instead of the Commission simply determining whether or not the de minimis interference

threshold established in the QUALCOMM Order has been met. That individual consideration

would, according to MSTV, include deciding whether any interference threshold should apply at

all! (See Petition at 2.) "Ifa party raises an objection showing that the real world-effect of

QUALCOMM's proposed operation would be more than de minimis, a lower (possibly zero

percent) interference threshold should instead be used. ").

This kind of vague, time consuming case-by-case analysis is precisely what the

Commission wisely sought to avoid in the QUALCOMM Order. The Commission spent almost

two years carefully considering the merits of QUALCOMM's position, the benefits to the public

from MediaFLO, and the arguments ofMSTV and individual broadcasters, before granting

QUALCOMM the waiver with the de minimis thresholds. It is not necessary, and is certainly not

in the public interest, for the Commission to have to weigh rearguments over whether the de

minimis thresholds should apply vis-Ii-vis each affected station in deciding each QUALCOMM

application.

Moreover, MSTV does not define the term "market-specific" concerns, nor could it. The

term ultimately would mean any issue that a TV station could raise about the deployment of

MediaFLO in its market to forestall the deployment of MediaFLO. Adopting such a vague

standard, if it can be called a standard at all, would completely underminc the balancc that the

Commission has struck between allowing the public now to reap the benefits of MediaFLO and

minimizing disruption during the DTV transition. MSTV presents no new evidence or new

argument to justify this result. Indeed, MSTV gives the example of a Spanish language station,

but that example was before the Commission when it granted QUALCOMM the uniform
. 10waiver.

In short, nothing in MSTV's Petition or the well-developed record in this proceeding

would support the Commission granting MSTV the relief it is seeking-replacement of the clear,

uniform waiver granted in the QUALCOMM Order to enable QUALCOMM to launch

10 See Petition at pg.3; QUALCOMM Order at Separate Statement of Commissioner Michael J. Copps.

- 6 -
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MediaFLO with a minimal level of interference with, instead, a vague invitation to the TV and

DTV stations to come forward with whatever "market-specific factors" they can devise to block

QUALCOMM from getting on the air as long as possible. The Commission should not

reconsider the clear, uniform waiver granted in the QUALCOMM Order.

Moreover, MSTV is just wrong in claiming that the QUALCOMM Order is ambiguous as

to whether the Bureau is required to consider market-specific concerns. I I The QUALCOMM

Order grants the waiver without creating any exception for so-called "market-specific factors."

Indeed, the waiver was granted for "all such applications" and QUALCOMM need not file any

further waiver request. 12 The Order is quite clear that in light of the waiver granted to

QUALCOMM, there is no basis for the consideration of any purported "market-specific factors"

in deciding whether to grant QUALCOMM's applications. Thus, there is no need for

clarification here. MSTV just wants to gut the waiver granted to QUALCOMM. The

Commission should decline to do so.

III. QUALCOMM Does Not Need to Be Reminded of Its Obligations

MSTV is truly wasting the Commission's time by asking it to remind QUALCOMM of

its obligations under the QUALCOMlvf Order. The QUALCOMM Order requires QUALCOMM

to consider all of its transmitters in its engineering analyses-it does not exempt transmitters of

less than I kW ERP, which, by contrast, are exempted under Section 27.50 (c) (5) from the

advance notification requirement. In its engineering studies, QUALCOMM would certainly list

the technical parameters of all such transmitters.

In the markets for which QUALCOMM has already applied to launch MediaFLO,

QUALCOMM 's engineering studies considered and disclosed all MediaFLO transmitters, none

of which will be operating at below I kW ERP. If QUALCOMM decides in the future to operate

any transmitter at below 1 kW ERP, QUALCOMM will certainly comply with the QUALCOMM

Order with respect to such transmitter. There is no need for QUALCOMM to be reminded of

anything.

II

12

See Petition at pg. 3.

QUALCOMM Order at para. 36.
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IV. QUALCOMM Has Properly Followed the QUALCOMM Order In Its Engineering
Analyses and the Commission Shonld Not Reconsider the Order to Require
QUALCOMM to Use An Inaccurate Popnlation Baseline for DTV Stations

MSTV accuses QUALCOMM of "arbitrarily modify(ing)" the OET-69 methodology by

using "inaccurate calculations of affected DTV stations population baselines" in nine

applications filed by QUALCOMM to launch MediaFLO in various markets. 13 In making this

argument, MSTV does not actually request reconsideration or clarification of the QUALCOMM

Order. Rather, MSTV asks that the Commission "carefully review" QUALCOMM's

applications and require QUALCOMM to recalculate interference estimates based upon what

MSTV calls the "correct" DTV population baselines. 14

MSTV's argument is not based on the OET-69 methodology, which does not itself

specify a population baseline. Rather, the baseline was established in the QUALCOMM Order,

which provides that in the first year after issuance of the Order, QUALCOMM may cause

interference initially to "up to 0.5 percent of the population within the Grade B contour of a

protected TV station or DTV noise-limited service contour.,,15

Under the Order, there can be no serious debate about the proper population baseline for

QUALCOMM to use in light of those words. Accordingly, in the applications that

QUALCOMM has recently filed pursuant to the QUALCOMM Order to take advantage of the

waiver granted therein, QUALCOMM used the population ofa DTV station's noise limited

contour as the population baseline because that is the baseline specified by the Commission in

the QUALCOMM Order. Indeed, for QUALCOMM to have used any other baseline in showing

compliance with the waiver would have been contrary to the QUALCOMM Order. Thus,

QUALCOMM's applications are fully consistent with the QUALCOMM Order, and MSTV, in

making its argument, simply ignores the words of the Order.

Without saying so, MSTV is trying to change the QUALCOMM Order to force

QUALCOMM to use an inaccurate population baseline-the population of the DTV allotments

13

14

15

Petition at pgs. 7. 6.

ld,

QUALCOMM Order at para. 30, The threshold increases to I percent for the second year and to 1,5 percent
for the remainder of the DTV transition.
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established in 1998. That would be an inaccurate baseline because many DTV stations are

operating today at different parameters from those assumed in the 1998 allotments. By contrast,

QUALCOMM has used the population of the DTV stations' noise-limited contours, which is

based upon the stations' actual parameters. The language of the QUALCOMM Order, the

language of Section 27.60 (b) (1) (iii), and logic all demonstrate that QUALCOMM's approach,

which uses the actual parameters of the stations' to derive an accurate population baseline so that

the interference calculations are accurate, is completely appropriate.

The Commission should not reconsider the QUALCOMM Order to require

QUALCOMM to use the theoretical 1998 DTV allotment population as the baseline. Such a

result would be directly contrary to Section 27.60 (b) (1) (iii) of the Commission's rules. That

rule, which is the rule that provides for the filing of engineering studies by Part 27 licensees such

as QUALCOMM in the first place, requires that QUALCOMM use the actual parameters of the

DTV stations in its engineering studies. In the words of the rule, QUALCOMM's studies must

be based on the actual parameters of its transmitter and the "actual parameters of the TVIDTV

station(s)" that QUALCOMM is trying to protect. 16 MSTV simply ignores this Commission

rule. It would be inconsistent with the rule to require QUALCOMM to base its engineering

studies on a theoretical population posited by the 1998 DTV allotments rather than the

population within each station's actual noise-limited contour, i.e., the population which is based

on the station's actual parameters. QUALCOMM used the correet baseline population under the

pertinent Commission's rule.

MSTV's argument boils down to nothing more than the fact that in applications for new

or modified DTV facilities, due to factors unique to the history of the DTV allotment process, the

baseline population used for DTV stations is the population covered by the 1998 allotments.

However, it is important to note that even for such applications, the baseline population used for

analog TV stations is the population within the station's Grade B contour, not the population

covered by the 1998 allotments.

16 47 C.F.R. Sec. 27.60 (b) (I) (iii).

- 9 -
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For the present purpose, detennining the interference to DTV stations from MediaFLO

transmitters, there is no reason to use the 1998 DTV allotment population. The Commission's

concern here is to minimize the disruption to the DTV transition. I? The prediction of

interference to a DTV station will be more accurate if QUALCOMM's engineering studies use a

population baseline based on the stations' actual, current parameters rather than the parameters

assumed in 1998, when the allotments were made, but which are not accurate today. For all of

these reasons, the Commission should not reconsider the QUALCOMM Order to require

QUALCOMM to use a different baseline.

Finally, MSTV gives only one example to support its claim that QUALCOMM has

understated the interference from MediaFLO to a DTV station by using the incorrect baseline,

but it is MSTV, not QUALCOMM, who has erred in the example. MSTV claims that the correct

baseline population for WPHL-DT is 7,152,760 people based upon the DTV station's 1998

allotmentl8 In fact, however, the population covered by the WPHL-DT's 1998 allotment is

actually 7,098,395 people. With that figure as the population baseline, an OET-69 analysis

shows that the interference to WPHL-DT from MediaFLO's transmitters will be 0.488%. So,

even using the baseline suggested by MSTV, QUALCOMM would be below the interference

threshold to WPHL-DT.

In the same vein, QUALCOMM has performed an OET-69 analysis for each of the

potentially affected DTV stations in the nine markets covered by QUALCOMM's applications

using the same methodology that MSTV used. The results are that QUALCOMM would still fall

below the 0.5% interference threshold with respect to each DTV station in the nine markets.

Thus, while QUALCOMM believes that the QUALCOMM Order was correct in requiring

QUALCOMM to use the population in the DTV stations' noise-limited contour as the baseline

population for the OET-69 analysis, use of the baseline advocated by MSTV will not alter the

ultimate result that QUALCOMM is below the 0.5% threshold as to the affected DTV stations in

the nine markets.

17

IS

QUALCOMM Order at para. 31.

Petition at Pg. 6, n.12.
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V. CONCLUSION

Wherefore, for the foregoing reasons, QUALCOMM respectfully requests that the

Commission deny MSTV's Petition in its entirety.

Respectfully submitted,

QUALCOMM Incorporated

By
Dean R. Brenner
Vice President
Government Affairs
QUALCOMM Incorporated
200 I Pennsylvania Avenue, NW
Washington, DC 20006
(202-263-0020)

Veronica M. Ahem
Nixon Peabody LLP
401 9th Street, N.W.
Washington, DC 20004
(202) 585-8000

Its Attorneys

Dated: November 21 st, 2006
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