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“substantial cause” for the proposed changes! In the RCA Americom Decisions, the

Commitsion recognized the “unfairness of allowing a dominant carrier to freely change the terms
of ... a [long-term service] aariff at any time without cause, even though -customcl! would
remzin bound by all provisions until the end of the service term.* *In balancing te carrier's
right to adjust its wariff in accordance with its business needs and objectives against the legitimate
expectations of customers far subility in term arrangements,” the Commission developed and
applied the “substantiat cause” test’ As described by the Commission, the “substantial cause®
test is "2 ool for defining the appropriate zone of reasonableness applicable to changes to long-
term tariffs under Section 201(b) of the Communications Ac-t. 47 U.S.C. §201(b).*
The elements which necessitate 3 “substantial cause” showing are all ptesent in the
Transmittal No. 8179 proposed wriff revisions. The tariff chapges direciy effect long-term
~ service arrangements both under Tariff F.C.C. Nos. | and 2 and the t.ho:mnds of Contract
Tariffs which incorporate by reference the erms of these wriffs. Moreover, the muitimde of
customers who take service under these long-term service arrangements obviously entered lnm
these term commitments with 3 “legitimate expectation{] . . . for sability in [the] term

Q’_d:;).ZFCCRd nﬁ(l%(mw
v. FCC, 932 F.2d 1 (D.C.Cir. 1ml)<'mmmmm)

* RCA Reicction Order, 86 F.C.C.2d a1 197 & 8.
¢ Idat §13. ‘

7 1d. ar %4
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arrangement]).™ And in CCI's view, the changes AT&T proposes are not only material, but

if allowad to become effertive, would have a ma:eﬁzliy adverse impact on many of those

customers.
I its "'subsantial cause‘- showing.” AT&T asserts that the revisions Tragsmirtal No.
. 8179 wquld work in the _eiisting tramsfer of service requirements are a mere “clarification of
existing wriff provuums rather than a substantive change.® This is not the first time that AT&T
has atempted such a subterfuge. In 1990, AT&T characterized proposals w alter the means by
which cuswomers could terminate "800" Service Customer Specific and Location Specific Term
 Plans withour liability as *'clarifying' its existing tariff without changing it.* The Bureau
summarily rejected this contention and ruled that ATAT had to "meet the substantial cause for
change test adopted ln the RCA Ameticom Decisions. '
Applying hee the verbiage used by the Commission there, the Transmirtal No. 8179
tariff revisions "would establish additional restrictions® on the ability of Custom Network Service

and *800° Service wrm plan holders to poet “800" mumbers and locations to other IXCs. The

* RCA Reconsideration Order, 86 F.C.C.2d at Y13.

? Letter to David Nall, Deputy Chief, Tariff Divisioo; Common Carrier Bureau, Federal
Commissions Commission from Richard R. Meade, Seaior Attorney, AT&T, dated February 16,
1995. It is noteworthy that the purported *substantial cause* showing offercd by AT&T applies
only to the additiopal limitations on the movement of “300° munbers and locations associated
with term plans and oot w0 the new definition of “the unexpired portion of sy applicable
mmimum payment peciod(s).® Thus, to the extent that the latter chauge requires a showing of
“substantisl cause.’ it should be summarily dismissed.

» AT&T Communicagons; Revisions s Tarif E.C.C. No. 2, § FCC Red. 6777, 3
(1990).

14, at 1914 & 16,
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existing tariff language that AT&T seeks w0 modify with Transmital No. 8179 imposes no such
reswrictions. The ability to port "800 numbers and locations to other XCs "are significant
aspects of a long-term service pian and cannot be clunged- without impact on the customer.”
AT&T opines ;hag. its general tariff prohibitions against frauduient means or schemes
to avoid pa-ymem of wariffed ch#gu subsume the Transmirtal No. 8179 proposed tariff revisions. -
rendering these revisions mere clarifications. As ATAT is well aware, there are many reasons
for porting all or substantiaily all of the "800 numbers or locations on & term plan 1o another
IXC which are neither fraudulent or designed w avoid payment. AT&T's assertion that 2
transfer of all or subswntially all of the “800” numbers or locations o 2 term plan % another
IXC would justify imposition of a deposit bas mo bearing oo whether ot not the proposed
Trarsmittal No. 8179 wriff revisioos would effect material changes in Iong-u:.tm service
" arrangements. And AT&T's lame contention that its current requirement that the transferee of
a teem plan must “agree to assume all obligations of the former Cusiomer® could be read
expansively to require the transferce of individual *300" numbers or locations 1o assume full
term plan obligations is disingenuons and almost laughsble. Not only has ATET never
imecrpreted its mriffs in this' manner, but if this were 2 legitimate reading of current wariff
requirements, the transfer to another IXC of a single 800" aumber which had been associated
with 3 verm plan would migger the assumption by that carrier of all term and volume
commitments associated with the term plan. Obviously, this is a painfully absurd result that was
neither intended por can be read mmmmﬁw.
AT&T's "substantia! cause” showing in support of its proposed Transmittal No. 8179
{arifF revisions cap be charitably described as half-hearied atbest. Essentially, AT&T argues
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that its proposed tariff changes are necessary to protect it from CCI. Even if tree — which they
are not -- the allegations AT&T has directed against CCI canno justify imposition of a material
change in the long-term service arrangements of hundreds of thousands, perhaps millions, of
other customers. And AT&T's unsupported, undocumented assertions that the *grandfathering”
of existing 'requiremems would generate massive costs and burdens simply cannot be lent any
credence.

As AT&T has acknowledged, the Commission, when applying the “substantial cause®
test, has held that 'chlnzcs in tariffed long-term service arrangements will be allowed only when
the business needs and objectives of the carrier clearly outweigh the interests of the customers
whose contracrual rights are being unilaterally altered. A'r&"r it proposing to strip from existing
customers important rights 1o which they are currently entitied. And in support of tlu.t propasal
it has suggested only that it desires to defeat a single transaction and that it will be
inconvenienced by any “grandfathering” of existing customers. The Bureau should summarily
reject this painfully inadequate showing and reject the Transmittal No. 8179 for failure to
demonstrate “substantial cause” for the changes proposed in therein.

B. The Transmittal No. 8179 Tariff Revisions
Ars Unlawful, -
As TRA has pointed out, the Commission has long recognized that the ability to

port” pumbers and locations © other carriers i 3 prerequisite W a competitive
telecommunications enviroament. For example, before the implemeaation of data base access
for 800" mm.mammtmm‘u'mammmmiﬁw_...[wu_]
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an impediment to full competition in 800 ssrvices. ™’ And more recently, the Commission has
recognized "the importance of local number porability 1 the promotion of competition m the
local exchange market.™ The Commission has thus made clear that no carrier “should be able
0 deny . . . [its customers the benefits of Dumber pormbility. ** _

CCI agrees with TRA that the Transmittal No. 8179 ariff revisians, while Aot
prohibiting the movement of *800° numbers and locations, would have 1 chilling effect on their
portability. Ceruainly, if every time waffic migrates from an AT&T term plan to another TXC,
the receiving cartier is potentially exposed o the full lilbilily- associated with the pian, that
carrier will undoubtedly be somewhat less eager to actept the vaffic. And lh.is is particularly
so where the accepting IXC would receive only a small portion of the "800" numbers or
locations on an AT&T term plas, but ponetheiess be saddled with the entirety of the term plan
obligation.

Moreover, the Trapsmital No. 83179 wariff revisions, in addition to dampening
competition by hindering the movement of traffic among competing [XCs, will introduce
complications into transactions in which telecommunications services may be only 2 small
component, AT&T sbould not, in its over zealous effort to safeguard its financial interests. be
able to intrude into the business affairs of its customers in such an invasive manner . AT&T,

likemmmebe.-tmmmmthem(andmduCommislion)inthsmmﬂmitis

(1991), tegam, 6 FOC Red. 7569 (1991), furher recen, 7 FCC Red. 2677 (1992).
mmhzmniﬂmhmmnﬂmm 9 FCC Red. 2068, 42 (1954).

Red. 7315, 16 (1993)
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damaged. and AT&T, like evervone else must accept some measnre of business risk. AT&T's
interests should not prevail aver those of its customers or, more critically, over the public policy
judgments of the Commission.

Similarly, ATAT should not be permited © undermine the Commission's resale
policiss through triff changes which incrementally, but oo less cffectively, hinder the ability of
resale carriers 10 compete effectively. As the Commission has recently reaffirmed, resale of
interexchange telecommunications services generates *numerous public bepefits,” chief among
which are the downward prassure resile exerts on iong distance rates and charges and the
enhancements resale produces in the diversity and quality of long distance service offerings"

To obtain and preserve these public benefits for consumers, the Commission long age
adopted, 2nd continues to enforcs, policies which require that “all common. carriers . . . permit
unlimited resale of their services.™ To this end, the Commission affirmatively deems unjust’
and unreasonable, and prohibits, restrictions on resale’” indeed, the Commission bas recently
declared that "[a)ctions taken by a carricr that effectively obstruct the Commission's reszale

requirements are inherently suspect

Fcc94-359112 (Jamu IQS)WMMW.
60 F.C.C.2d 261 (1976) ("Regale and Shaced Use Order®), recon, €2 F.C.C.24 588 (1977).
affd sub pom. i 572 F.24 17 (24 Cir.), cort, denied. 439
U.S. 875 (197%); Resale and Shared Use of Common Carrier Services, 83 F.C.C.2d 167 (1980),

tecon. 86 B.C.C.2d £20 (1981)) ("AT&T Forfeiture Order”).
“ AT&T Forfoinae Order, FCC 94-359 at 2.
" Reaale and Shared Use Order, 60 F.C.C.2d at 208-99.
® ATAT Porfaimrc Order, FCC 94-359 ar 413,
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AT&T should not be permirted to chip away at those elements of 3 resale carrier’s
business which are critical to its continued success. One of these clements is the ability to
flexibly move traffic to meer commitments and realize higher margins, eithe;' individually or in
conjunction with other resellers. Such movements of traffic are not undertaken with fraudulent.
intent; they are a normal and accepted aspect of the provision of imzrexchanﬁe service. They
are also an essential element of survival for small IXCs that must compete in a market dominated
by a single carrier and in which that carrier and two others derive more than 85 percent of
customer revenues.

AT&T has aiready cut igto this flexibility by curtailing the right of resale cartiers
who were not otherwise “grandfathered® to “restructure” their “800* mplam.‘ In Trapsmital
No. 8179, AT&T is aking the next logical swep and will continue vndertaking such incremental
assaults until it is stopped by the Buresn, Certainly, there is no bener proof that the Transmittal
No. 8179 wriff revisions are targewed at the resale community than the fact that the entire focus
of AT&T's purported “substantial cause” showing is directed against CCI. '

C. Transmitial No. 3179 Shouid Be Rejected As
Ambisucns And Sabiect to Stratesic Mazivulation.

Sections 61.2 and 61.54() of the Commiasion's Rales, 47 C.F.R. §61.2 & 61.54()),
require that all tariff provisions must be clear, explicit and definitive. Ambiguous tariff
mufuummmmmmordewmmmm.u
amended, 47 U.S.C. §203, and hence are unlawful ™ '

9 Ses MCI Telecom. Corp. v, Amezican Tel, & Tel Co., 71 Rad. Reg.2d (PEF) 419,
1920-21 (1992). ‘
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CCI agrees with TRA that the Transmitial No. 8179 tariff revisions are ambiguous
in two critical respects and as a result of these ambiguiiiﬁ. the resultant tariff provisions would
be .subject to srrategic manipulation by AT&T, poteatially to the dewiment of customers in

" general and resale customers in pmicula.r. First, reference is made to the “anticipated resuit of
- such a trapsfer”® being a faﬂure to meet the usage and/or revenue commitment under the pian
from which "800 numbers or locations are being transferred. Despite the sssociated
parcathetical that such anticipated resuit will be based on “the past 12 months of usage ”
custamers would not know, and could net know, from the tariff whea ATET would perceive that
2 shortfall might result from a ransfer. Will ATET (or must AT&T) (or may AT&T) consider
seasonality, usage trends, customer representations or fike information in "anticipating the result
of a wansfer.” Similarly, the reference © "substantially all® of the "800" numbers or locations
associated with a term plan leaves AT&T wide discretion in enforcing the Tnmmnt;! No. 8179
wriff revisions, Does “substantially all” mean 9%, 98%, 95%, 90%, 80%, 75%7 Becauss

ambiguity of this nawre invites discrimination, it should pot be permiued .
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CONCLUSION

By reason of the foregoing, CCI urges the Bureau w0 reject as unlawful ATET s
Transmittal No. 8179 wariff revisions or, st an absolute minimum, 10 allow the Traosmittal No,

8179 tariff revisions to become effective on a prospective basis only.

Respectiully submitted,
COMBINED COMPANIES, INC.

By:
Charles C.
Hunter & Mow, P.C.
1620 T Street, N.'W.
Suite 701 :
Washington, D.C. 20006

February 22, 1995 Its Anorneys
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CERTIEICATE OF SERVICE
I, Peany L. Sublett, do herehy certify that on this 22th day of
February, 1995, copies of the forcgoing Petition to Reject of Combined Companies Inc.
were mailed, by United States mail, postage prepaid to the following:
M_.F. Del Casino Richard R. Meade *=
Room 32D66 Room 3250H3
AT&T ATAT
55 Corporate Drive 295 North Mapie Aveoue
Bridgewster, NJ 08807 Basking Ridge, NJ 07920
FAX (908) 953-8360
Kathicen Wallman, Chief * Geraidine Matise, Chief *
Common Carrier Bureau Tariff Division
Federal Communications Federal Communications
Commission Commission
1919 M Sireet, N.W, 1919 M Sireet, N.W,
Room 500 Room 518
Washingron, D.C. 20554 Washington, D.C. 20554
David Nall, Deputy Chief * s
Tariff Division 1919 M Street, N.W,
Federal Communications Room 246
Commission Washington, D.C. 20554
Room 518
Washington, D.C. 20554
Penny AL Sublett
*® denotes band delivery
=* denotes facsimile delivery
TOTAL P.18
P.18
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Sefore the ’
FEDERAL COMMUNICATIONS COMMISSION

Washingten, D.C. 20554

in the Matter of

ATE&T Communications Tarf! Transmittal No. 8179

Revisions t©
TarfT F.C.C.Nos. 1and 2

Patition to Rejact or Suspend and investigate
1. SUMMARY
Public Service Enterprisas, inc. ("PSE") urges the Commission to reject or
syspend and investigate the terfiT transmitial captioned above. Tha transmittal
substantially changes the terms and conditions of virtually ali of ATATs long-

e Y Sl

term offarings but AT&T fails to demonstrate substantial cause for the change,

as required by the RCA Americom Decisions.' in addition, the transmitiel
introduces tariff language that is vague and smbiguous in vioistion of the
Commission’s Rules, 47 C.F.R;§81.2. Finally, the revision is unreasonably
wemmdandar@mpeﬁuveonasm;mmmszoi of the
Communications Act which prohibits unreasonable practices.

in essence, ATAT has decided to swing 8 meat cleaver at & spiinter,
rather than use existing remedies, and (by sheer coincidence of course) woukd

! RCA American Communications, Inc., Ravisions to Tadit F.L.C Nos Land 2,

QOrmisc, 84 F.C.C.2d 353 (1980) (oroes dasignating issues for investigation), 88 F.C.C 24 1187

(1981) {order rejecting tar!tf revisions), gt ecnaidetation, 2 FCC Rod 2363 (1887) (BCA
BCA American Communications. inc. v FCC.,

Americor Deciaions), sffd sub negn. Mem. Q.
D.C. Cir, No. 81-1568 (Mar, 8, 1984). Ese alsn, Showtene Networks Ios. v ECC, 832 F2d 1

(D.C. CIr. 1999).
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theraby chop off a iong-standing, legitimate, tanffed business practice that is
essential to the survival of ressliers,
0.  DESCRIPTION OF FILING

AT&T offers iong-term discounts through a variety of tarm plans in its
generic tariffs (Tariff Nos. 1 and 2) and through its contract tariffs. By ordering
thess discounted services and reseling them (unchanged or in combination with
ndditional services AT&T may not provide) to customers who would not
otherwise qualify for them individusiy, reseliers play a crucial role in ensuring
that end users benefit from rate reductions and that ATAT does not discriminate
unreasonably among customers.

ATAT occasionally revises its axisting offerings or introduces new
discounted offerings targeted to differant cusiomer types or traffic profiles. in
order to stay compaetitive, resallers will order naw offerings and move traffic
among new and old plans of among resellers (o achieve the requisite trafic
profiie and obtain the lowest possibie rate under ATAT's tariifs. _

AT&T's tariffs contain a limited number of provisions that enable ressliers
to optimize their service mix (and thereby extend lower rates to users). Chief -
amang these is the Tranefer or Assignment provisions In Tariffs 1 and 2, which
ATET seeks to mtl:dify with Tranamittal Number 8170 ("Tr. No. 8179°). These
provisions enable resellers to move traffic among themselivas in response 1o
changes in end user traffic pattsms or in AT&T's tariffs. By doing 80, resellers
can maich differsnces in term pians’ service mix, vintage, minimum revenue of

FEB-22-85 HED 17:22 202 223 0833 P.04
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volume requirements. ‘traffic distdbution requiremants. ste., with changes in the
traffic pattems at different locations to obtain the lowest possibie effective rate.
Without these provisions, the sbility of resellers to take advantags of newly-
tariffed discounts would be drastically curtailed. |
Transmittat No. 8179 would terminate this procedure. The trunsﬁm
adds language to the Transfer or Assignment provisions in Tariffs 1 and 2 (which
aiso apply by cross-refarence to ATAT's Contract Tariffs) that severely fimits the
circumstances in which resellars could shift traffic among long-term offerings.
The new lanbunge woulld allow customars to transfar locations out of & long-term
offering only if the locations remaining in the offering generated sufficient usage
in the previous year to sitisfy the offefing’s minimums. i they did not, the
customer may only transfer the whole plan to another customer, even if the
custorner could add new locations or increass traffic from the remaining bﬂﬁc;m
o salisly iu‘mtnimum commitment.
iil. DISCUSSION
This transmittal is pntenﬂQunlaMul snd must be rejected for any one of

the reasons discussed below.
1. AT&Ts Substantial Cause Showing is Patently inadequate and
U ; .

AT&T has falled to demonsirate substantis/ cause for these rgvisions as

required under the Commission’s RCA Amaricom decisions 2 before a carmier
may change the terms and conditions of a long-tarm offeting. In those declsions,

3 id.
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the Commission balanced the cuslomers’ lagiimute axpertations of rate ang |
service stability against the carrier's business needs and concluded that a carier l
must demonstrate substantial cause for change if it seeks to modity long-term
offerings. Applying that tést to the tarif! revisions ﬁnder investigation in that
docket, the Commission concluded that RCA Americomn had demanstated ' (
substantial cause and therefore permitted the carrier to ralve its rates. |
The Bureau eddressed the applicabllity of the substantial cause test to |
AT&T's price caps filings when it rejected a previcus ATAT attempt to change
the torminaﬂon fiabllity charges for CSTPs. In ATAT Communications, Bevisions
te Tanft ¥ C.C. No. 2, Qrder. 5 FCC Red 6777 (1980), the Bureau granted
petitions to reject or suspend and investigate Transmittal Nos. 2404 and 2535 on
the grounds that ATST was required to make s substantial cause showing before
it could change the terms and conditions for long-tenn service contracts. The
Bureau concluded that ATET had failed to make a showing that satisfied the test.

In its Order, the Bureau stated:

-The RCA Americom Decizions astablish that a canier must
demanstrate substantial cause for changes in long-tern service
arangements. This special showing for changes in long-term
agresments was not changed by the Price Cap Rules. . . . AT&T
has falied to provide a persuasive showing of substantial cause for
the instant changes, Therefofe, , . . these tariff transmiltals are

rejecied for this reason.
5 FCC Red at 6778 (footnotes omitted).
" Inthis cass, ATAT has provided & perfunctory and unpersuasive showing

of substantial cause. ATAT's showing consists of a two and a half page jetter

-

e e it e
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that doesn't even reach substantial cause unti! the last Dﬁg!.; The Shﬁ\'ﬂng
consists of two sentencas, First, ATS&T states that R is filing Tr, No. 8179 10

prevent a single tmnsaaﬁon that elsvates form over substance to avoid shortfall
charges. Sscond, AT&T claims that no customer has @ legitimate expectation
that it could transfer locations out of a plan without transferring the plan.
AT&T's substantial cause showing is unpersuasive for three reasons.
First, if ATET's real concem is with a pamcular individual customer who is
seeking to render itseif “sn assetless shell, unable sither to fulflil its commitments
or to pay its shortfall or termination charges,™ ATAT aiready has far more
powerful remedies than Tr. No. 8179 to address that concem. ATAT itself notes
In its Jetter that it has aiready tarified provisions that protect it from the very
problem that it now ciaims requires Tr. No. 8179. Tha jetter notes that Sections
2.24.8.2. of AT&T's Tarft No. 1 snd 2.2.4.A.2. of Tariff No. 2 prohibit “fraudulent
means or schemes to avokl pamm of tariifed charges.”* Moreover, ATAT has
extensive rights and remedies through the bankruptcy courts and treditional
cradiitors’ remedies that adequately protect its interests and dwarf the remedias

1 Tre first part of ATRT's shawing is s srgumment that no substantial cause showing is
required bacauss Tr. No. 8170 is only a "clerificetion.” ‘This section includes two parsgraghs
advancing new and novel interpretations of unceixted tarllf language. Becauss this disoussion is
Mbhhﬂmdﬁ No. 8178, PSE will ot addrasy & other than 1o note that the

unreesonable iengths 10 which ATET is appefertly wiling 10 9o 10 impede resale.

4 Letter from Richard R Meade, Senior Attomey, ATAT, bmmmmd.um
Division, FCC, et p. 2 (Februsry 18, 1995},

§ 19,
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available from the FCC with ite limited jurisdiction. AT&T hardly needs to disrupt
every contract tariff it has filed (and it has filed more than two thousand of them)
and ail of its term plans, whan ita rights as a creditor are already well protected,
Second, AT&T claims inits substantial cause showing that customars
have no legitimate expectation that thcy can transfer traffic and not plans. In
fact, ATAT itself has created that expectation by routinely processing such
transfers. Moreover, such transfers, and the expeciation that they will continue,
serve quite legitimate and pro-competitive business purposes. Here are justa
few examples of the circumstances under which customers would quite
legitimately want to transfer iocations and not plans, sach of which would be

frustrated by the changes in Tr. No. 8178:

A customer transfers substantially ail of the locations in & plan to another
reseller (who then quaiifies for a new contract tarlil with bettar rates
for thoss locations, for exampla) and simultanscusly transfers into
the plan repiacemant traffic that exceeds is commitnent leyvels.

A customer transfers locations as above and haa sxcess traffic in other
plans that can be moved in if the remaining locations don't

generate sufficient traffic.

A customer transiers locations as above and sdds new repiacemernt
locations over a two or. three month petiod with sufficient traffic to
meet the plan's minimums.

A customer tranafers locations as above and knows that the traflic at the
remaining locations wil incresse becsuse the snd user at thoee
focations praviously was splitiing traffic betwean suppliers and now
picks the rasefler as its sole supplier going forward,

A customer transfers locations as above and exercises its rights under
ATET's tariffed disconiinuance provisions to terminate the plan
without liability, extinguithing any traffic commitmant.

FEB-22-95 WED 17:23 202 223 0833
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None of these cases would be exempted from the Draconian effect of Tr. No. )
B179 because the revisions proposed thersin sweep together legitimate traffic
transfers and transfers for 2 fraudulent purpose. But there is nothing inherently
sinister, and more important, there is nothing unusuel sbout transters of
substantialty ali locations tn a pian. ATAT has recelved and processed many
such transfer requests in tha past.
Third, AT&T has no substantial cause to implement the change in Tr..No.
8179 because the problem it identifies in its substantial cause showing as a
justification for the transmittal isn't comectad by the revisions. AT&T's concem
supposedly is that a pian holder will strip lteslf of assets by transfering locations
to ancther resslier. AT&T's solution in Tr. No. 8170 I to force those locstions t0
stay in the old plan. But ATAT cannot stop end users from prestbscribing to”
another ATAT resafier or another faciiity-based IXC. Thus, a resslier can lose afl
of its locations even if Tr. No. 8170 takes effect. indeed, by prevanting a reseller
from transferring locations to lndharbrm‘oﬁedngﬁtltmthe 8 better rate,
AT&T may stimulate end users to abandon s network altogether. Perhaps it
hopes only that it will be able to soficit the locations s direct customers of its

own service. in elther case, the “solution” in Tr. No, 8178 will not accamplish the-

purpase ATAT claims to be sarving and that purpose therefore does not justity
ihodiampﬁontommenoflong-uﬂnoﬂtﬂms. i
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Because ATET has therefore failed to demonstrate substantiai cause for
. the disruption of long-term service arrangements that i seeks to introduce

through the instant filing, the Bureau must reject Tr. No. 8179.%

2. IuNo 8179isVagueand Ambiguous

The second basis for rejecting Tr. No. 8179 Is that the filing is vague and
ambiguous in viciation of § 61.2 of the Commission’s Rulss which requires taritfs
to contain clear and explicit expianatory statements of the rates and reguiations.
As nted above, the new provision in Transmittal No. 8179 apphes when the
anticipated result” of a transfer of locations would be that the remaining
locations, based on usage in the preceding year, would fall to meet the minimum
mnmmmrmm. . , .

AT&T does not explain what an “anticipated result” is. Whose anticipstion
will govem? If a reseller anticipates that it will axercise its right to discontinue an
offering without liability sfter transferring locations and AT&T anticipates that it
will not honouritstarlﬂ.butwill instoad try to prevent a reselier from
discontinuing, which anticipated result governs?

¢ On pravious occasions, ATAT hes avoided of substantial cauise grounds by
Inciuding provisions that “vintege” or *grandiainer exising plans. Svrs preserviog the rights of
curmpnt denT plan cusiomers snd ouviating the nead for » substuntis! cause showing. In the
instant tranemittal, ATET failed w grandiather existing plans, Moraover, in its supporting letiar,
reguistory compiexdly.” Apperently, this

ATET compisins that doing 30 would Crests “headioss
*cormplidty” is one that ATET ususly can hendie since & hus tself crested innumerable

of contract tanffs by using (and re-opening) S0-day onrdering windows. wmpm

solution heee in any case becauae the provision Is 50 petently unreasonabiy.
mwm;wummmmmmmpmm—Mﬂ

is agsurning that resaiiers will not onder arty offerings in the fubire.
\\ . ‘ .
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. Thus, the provision as drafted treates tumetous probians of
interpretation and application. A customer cannot ascertain from reading the

tanff whether its transfer will be subject to the provision.
3. Tr.No. 8178 introduces an Unreasonsble Practice That Or Its

Eace Viclatas Section 201 of the Act

Tr. No. 8179 is unjust and unreasonable on its face, and thanefore
unlawful, because it is unreasonably overbroad and anti-compatitive on Its face
and thus viclates § 201 of the Communications Act which prohibits unressonabile

practices.

ATAT claims that the purpose of the filing is to prevent @ particufar
transaction in which a reselier is attempting to insulate its essets from ATAT's
iegitimate claims for payment under tariff by “seling” its “sesvice® to & third party
and leaving itself with lHtle or no remaining sssets. But, as described in Section
1.1, sbove, the revisions in Tr. No. 8179 would address not only this singie case
but e/l substantial transfers of locations from aff plans regardiess of the raselier's

status or purpose. By sweeping o broadly, Tr. No. 8179 would have an antl-
competitive effect on the interexchange marketpiace by discouraging resale and
 denying access to ATET's newest discounted offerings. Morecver, RCoess is
denied not only 10 reseliers but 1o their end users as well who would be denied
mcceas to newer discounts. . : .
Moreover, by pegging permissible transfers to past traffic lovels from the
remaining iocations in an affering, Tr. No. 8‘!79 efteclively guts other provisions
in AT&T's jong-term offerings that establish anvusl comiwitments. Most of

9
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AT&T s term plans and contract tariffs establish percentage discounts on the
rates for genenc services in raturn for minimum ennual commitments. A
minimum annuai commitment ought to mean what it says; 8 customer has one
year to generate sufficient trafﬁc 1o meet its minimum. Thus, if & customer with
an annusi commitment transfers substantially all of the locations in the offering to
_ ancther ATET service in month two or three, for example, it has nine orten
months to generate replacement traffic under the tariff. But Tr. No. 8179 would
short circult this aspect of the offerings. Rather than give customers the annua!
period they bargained for, the new provision weuld atrip the customer of Hs plan
whenever the customer seeks to transfer subatantially all of #s locations, even if
it is transferring into the pian sufficient traffic to meet s commitment. If that ‘
customer i in month two or three, “substantially ali” of its iocations may not yst
be s inrge number of customer accounts.

Thus, custamers with mndmmammwﬁmmk
starting off at iow levels but is growing rapidly — nelther of whom wouki have
trouble meeting their minimums after a ysar ~ wouid have to give up their pian i
they tried to re-align thekr service mix by transferring some locations out and

transferring others in. By thus gutting the minimum annual period that is central

to the rationale for long-term offerings, Tr. No. 81789 introduces provisions that
are unreasonable on their face and the Bureau should reject it”

4 Ansrnatively, the Buregy coukd suspend snd investiosts the Trensmittel. ¥k chooses 1
do 50, tha Sursayu should itvestioets ATAT's actusl practices with respect 1o transfers of iocations
and the speciic ransfer & cites in &s piading. The Bureay should direct ATET @ asnewer specific
questions and produce documents feizted to te circumstances of this #ing. In particuier, the

10
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CONCLUSION
AT&T's Tr. No. 8178 fails to demonsirate substantial cause to justify the
changesto iong-term service amangements proposed therein. Morgover, the
proposed revision is vague, ambiguous and unreasonable on its face.
Therefore, the Bureau must reject the transmittal.

Respectfully submitted,

Coliesn Boothby

LEVINE, BLASZAK, BLOCK & BOOTHBY
1300 Connecticut Avenue, NW.

Suits 500

Washington, D.C. 20036

(202) 223-4580

Counsel for Public Service Enterprises
of Pennsytvanis, Inc.

Dated: February 22, 1995

105,011 Thnr.dea

Bureau shoukl vestigute how many transfers of substantislly sl locationa ATLT has honoured in
the past the number ang Tequency of discontinuances requested (snd implamantad) in the weie
of such transfer requests; the incidence of jocation Fanyiers by customars who subsequently
defaulied on their term commitmants; and, with respact (0 the partioutisr tranasction cited by ATET
in its pleading, the evidencs svalishie to ATET reganding ithe Rulhood St ihe tramsterting
CUStMSr would defaUTt on ks SeiTn comemitment and the tming and extent of ATET's

regarding PSE's role in the tranemction. In particular, ATET shouls expigin why & was willing o
transter two of tha plans without controversy but refused to franaler the others once 8 TSA © PSE

was submitted.
1
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Exhibit S



~’s MOV 18 ‘53 @3:EeM

Pr.es7

T w T ATRT COMMNICATIONS - . L _ TARIFF F.C.C. Na.

e T
e

-Adm. Rates and Tariffs
" Bridgewatax, 8 08307

Tsqued! July 28, 199)
3.3.1.0. ATAT 800.Customer Speciftc Term Pian 11 (continued)

T -,

.-

4ch Revised Page 6§1.15,
Cancals Ird Revised Page 61.1s,

The 300 CST? II will commeace on the Eicrst of the billing momth
following tha Customer -subscribing ta ‘the Tarm Plan,

The Customer must subscribe td & new Revenue Volume Pricing Plan (ses
-Section 3.3.1.4.), Customers ordering a CSTP II muat also arder an
aYPP to cover all the same AT4T 800 Services. RVEP discounts apply

- after .the Term Plan-discounts,

1€ che Customer terminaCes the CSTP 11 u;:hxn the first ‘year, the 1/2%
credit must be :epaxd and will be addcd to the tearm plan cancellation
penalty. :

= There is 2 §50.00 per location cbargc to move a CSTP I tocarion From an St
_Aexlsthg CSTP IL vo a new CSTP Il or to another existing CSTP IE. This gxr
] tharge is not applicable Lo the flrat 10 locations maved between plans in iCy
- R each calendar year, when the orsznal plan is not discanclnued. ey
T .= There is a-$50.00 chbarge vhen an exiscing CSTP II is discontinued and all , Ny
- —p fqgéﬁ'af'i:s locationys are congurrencly moved to a new or existing CSTP II wich ’ I
FQL]@VI)'[/Z;VQK. a vevenue commicment equal to or greatar chan the original plan being l
L . disceatinued. - : , Ny
.. _— "1”C£:7 (:? 4‘f9 ‘ﬁj:?7 ;7’ /%;2;1V7Z)Lj)7;
o Hcrovn’s %"‘/
y, 1743(/ 477%?
| Ws /;w{ on A
. - !
- .' Appileshie aitar Mguu W, '.“l. ’
[P R Makavrisli Liles vmisy Traswmictal Mes. S!I.l. $30h apd SM! is defucund e July 19, 193] waders
:::::1:: ::-:’::;.: :::T::':::a:‘u:hﬂlr at S!'Ghll Pormissine Moo 934317,
rrlased in Il.s..AT
-’ ) . : . *
JA 495
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S ATeT

Little Falis, NI 07424 _ ) _ S 5

chonp.

December 10, 1990

" One Stop Fimanciai

198 Colontal Dr.

"’Dear-Sir: '

AT&T 1s annOUnclng procedura] revisions in serving Aggregators that will
take effect Japuary 1, 1991. As the holder of a Multi-Location WATS
(MLW) service plan, and/or 800 Revenue Volume Pricing Plan

(RVPP) /Customer Specific Term (CSTP) you are the AT&T customer for all
locations that you have designated for Inclusion under your discount
pian. The purpose of this package 1s to expiain these changes and
clar!fy your role in. interacting with AT&T

Once a location signs up for. service under your pilan, you have assumed
responsibility to AT&T for that location. As a result, that end-user

_m;es_hiz_s.ta.tus_.au_m.s.tme.r_nw&l gl\u%;gntrol of the aggreqated
G-l L _ ., including the .

As part of these chanqes, ATAT has created a dedicated organization to
process orders for you, Starting January 1, 1991, all requests for
service under your plan should be directed through this organization. It
is our-belief that these changes will allow you to better serve the needs
of your customers. . _

ﬁfs/&u&ﬂ&/a P g,-;_,/,q)év//A 4
Jgrwre. P s s .

,44/64
Cpo om how MY <
/,L/ZD —%%rzwndf‘fgfv““’(
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The enclosed pickage provides detalled Information of the revisions that
~are being implemented Included is important -information on:

A IR
Palicy Guidelines i o : :
Order Processing o o - - :
Tariff Information S : “1
Use of the ATAT Name and Trademark S o S 3
- Bi1ling and Collections

[ T I |

An ATAT Representative will contact you to discuss-how to requést'servgce 7:_31
for an end-user location, and the correct way to fi]l out and process the Y
requ:red forms _ _ . ' i

- If you have any questions you can contact us at 1 800~233—6667 o f{ ?1

. e
g irurmmiaddl

Annette Mchaffey, Mana
. Mrarkeﬂng Delivery Center

7-;5?2:p4525;_ ,457’4 z{:;EZLZP




