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'subslantial cause" for the proposed changes~ In the RCA AmonCQm pcej.isms. liIc

Commi....n rocoanized the ·ullfair..... of .lIuwin, .'dominant carrier", freely c:hanp the ....1IlS

of . .. a [long·term sen'iceJ lUiff II any lime witbout cause. e.en llloup customers would

remain bound by IU provisions Uillil the eDd of the service term.· °In balaDcing the carrier's

right to adjust its IIri« inaccord~with~ business needs and objectives apiD$t the legitimate

expectations of CUSlOlllU1 for lrability in ter1II arrangemellll.° lhe Comml'slan developed and

applied the o,ubslallliaJ causeo lCSLt As described by the Comminioa, the °sllbstalllial causeO

leSt is °a 1001 for defininc the IPPropriate zone of1'CU000bleaw applicable to dJan&es to long·

term lariffs IlIIdcr Section %01(b) of the Communications Act••7 U.S.C. §201(b).·

The elemellCS which necessitate a °subs1antial causeO s1HlwiDc are all prenllt ill the

Transmitlal No. 1179 proposed rariff revisiODl. T1Ie rarlff cIwlps dinedy efreer 10111-1lnll

service amDIemelllS boIb undet Tariff P.C.C. NoI. I aa4 :z aa4 tile lbousaDds of Ccmtract
•

Tariffs whlcll incorporate by reference the tenIII of dIae 1IriffI. MortIGVOr. Ibe maititucle of

Cll5lOmcrs who lib service uDder these !onI.tel1II .ervice arflnplllCDII obviously elllercd into

tllese lI!rlll COl'IIlII11tK1I with a 01qitima1lO cxpc:cratioan . • • for llIIbilily III (Illal lCmI

4 sa AT&T OmmpopuPu' '"jajpm tp Tariff f.e.e. No 2. 5 FCC Red. 6m
(1990); RCA 'mien Qmm"Dietjqns 'Ii' BtyiIicma tp TarifF FCC NO' t ~ 2, .M
F.C.C.2d 353 (1910) ('ICA Ipveujptjeln o.!lcr·).16 F.C.C.24 1197 (1911) ("RCA RelCCllPn
Or*t0

). :2 FCC llcll. 2336 (1917) (ORCA BcggjdmtjpP. 0nIcr0). ShOW. NCrrmrJes· I!!C·
r....f.Cl:. m F.2d 1 (D.C.Cit. 1991) (ORCA A!I!!!rj<pm Dscjsjqm0).

, RCA Rejct:tjgg Order. 16 F.C.C.2d at ,,, I: I.

• III al '13.

, 1lI. at 14.
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arranj:ementU·" And in eel's view. lbe changes AT&T proposes are DOl only ma...riol. but,

if allowed 10 become effeelive. would have a marerlauY adverse impact 01\ many of lI1os.

customers.

.In its "subsWltial ca_' showiDc.' AT"T alerts that the revisions Traasmiaal No.

8179 wClllld work ill die eXlstin, transfer of service requirements are a mere 'clarifICation of

exisulII tariffprovisions ratller thaD a subsWltive chance.· This illllIl tile fltSt time Wt AT"T

has anempted such aSUblerfll&e. In \990. AT&T charac1erizcd proposalllD alter tbe meaDS by

wbicb cuslOlllm could rerminale '800' Serviee CIII1lI1IICr Specific: and Localioll Specific Term

Plans without liability a "c1arifyiDc' ilS eKiltiII& tariff witbcNt c:haaIiDc it. •• The SlUNU

summarily rcjec;l1ld Ibis conlelUioa and ruIecl that AT"T bad III '_1IIe IUbsl30lial .... fur

cbanp tesl adopled illllle RCA Amcr!c:om Dcjljgm...•

Applying ben die verbiap used by 1be Commillilln tbcre. the TransmiUal No••179

Iariffrevisiolll 'wouldesl3blilhadditillDai rcstrictloas' aD IIIe abilil}' ofCDslDm NetworkService

and '800' Service 1IellIl llJaa holden Ie porI '100' IIIIlIIben and locations ID lIlhcr !XCI. The

• RCA Bcmmjdmtjop Order. 86 F.C.C.2d al '13.

, .Leaer Ie David NaIl. Deputy 0Ii1'. TariIt'DivilioG; Coinmon Carriei' Bareau. federal
Cammisliolls CollllllillioDfrom Ricbardl.. Meade. SCaiar AlIarDIy, ATItT. "February 16.
I99S. II iI_worlIIy IballlleparJMled 'lubIlIIIIiII_'lbDwiaIoffercdby AT"T applies
omy Ie die addl1ioDai limllations 011 the movement of '100' IIIIIIIberI and Ioc:alloas associated
.willl lerDl piau aDd IllIl 11) Ibe new deflllitlo1l of 'lIIe llIIUIIircd panioa of uy appJi:c&blc
minimum ,.,_ petiod(s).' Thus. to the _ lbaI die Iauer chaap requues • IItoWIIII of
'subsWllial ca_.· it abouId be summarllJ diIDIilwd

.. AUT Cgmmuniguigm' Bcvijpm" 1)rlft f,e e Ng, 2, S FCC 1ll:d. 6777, ~
(1990),

1I Ill. at "14 " 16.

I

\
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eXisting tariff IInguag. that AT&:T s.elto 10 modify with Transmittal No. 8179 imIIascs no such

r.strictio.... The ability \0 port '800' numbers and loi:Itions 10 other IXCs 'are signifICant

asp.ClS of a lone·term s.",ice pilla and cannot be cbaDJed witltout impact on lhe cuslOmer.•

AT&T opines that ilS leneraillriffprohillitioas apiD5t fraudulent meaN or s"bema

to avoid payment of tariffed clwps subsume rile Translllittal No. 1179proposed tariff revisiaM.

renderilll lhesc revilioas lIICfe clarific:atiaas. M AT&T is ....0 aware, dlere are many reasons

for portinl aU or substal1lia1ly aU of tbe '800' nlllllbers or Ioc:ations 011 a .rm plan 10 another

IXC lIOhich are Mither fraudulent or desipled to Ivoid payment. AT&T's ...nion that I

transfer of all or substantially all of the '800' numbers or locations on a term plan to another

!XC would justify impasitiaD of a deposit bu .. beariDI C!lI whelber or DOt tbe propased

TrammiaaJ No. 8179 tariff revisioas wwId effect materiII e""'11"" iD 10000-.m mvic:e

. amacemeuts. ADd AT&T's lame cotDlIIiotIlbat its eumnt requite_ dial lite transferee of

a .m plaJl mUS( 'as- to usume aU abliptiolls of tbe formIr Cus_r" ClIUId be read

explQliVely to require die transferee of iDdividuaJ '100' aumbers or locations to usume fuU

1IenIl plan obliplioas is disinpnuoas and almost Iaqbable. Not only bu AT&T -­

iQlerpreleCl irs ....ilTs in this· maIIIIaI'. but if this ... a Ielitimalll readiDa of current lII'iff

requiJemeats. tile transfer to IIIOtber !XC of a smile 'lOll" aumber wllic:h bad been u_iated

with a _ pIaD -W Iriuer lbe UlUlIIPtionby tIIaI carrier of aU tenD and volume

Cl'II!minMml __leCI witb the term plan. Otmously, .ilia a paiIIfuIly absunt raW! lbat was

neither illlBaded IU can be read iIIUI c:uncDt tariff Juauaae.

AT&T's 'IUbstalltial CIUSl!' showiDl ill~ofitspropclRdTraMmjttal No. 1179

tariIT nYlsioDl c:an be "huitably describec1 u balf-ltearted at belL Euealia1ly, ATI<T .,_

I
\

\

i
I

1

!
;
i
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thaI lIS proposed tariff changes ore IlOCOSsary to prOll!CI il from CCI. Even if lnIe -- which they

are not -- the a1legalions AT&T bas clirec:1&d against CCI c:annot justify imposition of a material

change inrhe long-term service arr.....ments of bundndl of tbousands. perhaps millioas. of

other cuslOmers. AIld AT&T's UnsUppOlled. undoc:umellledasscrliOllS that die "llUI4f&tberiD&"

of elisting 'requirements would ,elltrate nwsive coslS aIIlI bllldclll limply canllOl be IeDt aDV

credence.

Ju AT&T bas acknowledged. dte Commission. wheDipplying!be "sabllllllialcause"

teSI. has helcllbat cballJes iD tIllfl'eclloac-tmll scrvIcc imngemeIIts wlU be allawecl only when

!be busiDes. neecIs and objectives of tbe carrier dearly llIIlweigb lbo illrerutl of !be CQJlDmcr.

whoso coruractual riJhU are beiaa uailaraally al!erell. ATitT is praplIIiDllO sU'ip flOtll exisOOl

customers imponanl righUto which they are camntIy entidecl. And iD npport of~ prnpcIIal

it has suuested oaly that it clesires III defeat • siD,le UUIlIl:tion and that il will be

inconvenienced by uy "gmdfatberiDg" of uistiDI cas~. Tbe BureaII.1IoukI summarily

rejeCI Ibis painfully iDaclequate shoWiDg ucI reject lbe TlUImiIIaI No. 1179 far failtn 10

demollStme "sub.tantill cause" for the chInaes prapnsecl iD tbereill.

B. The TrucmlttaJ No. 11" TIIriIf~
An tJpIawfgl,

As TRA hIS poiIIled out, the Commission bas IlIIII recogDizecl that !be ability In

"porI" IIUIIIben and lac:atiolls 10 Dlber carriers is • pqrequiliIB lD a CIlttIJI8litive

telecommaaicalicJqs environment. far ewaple. before !be implemula1ioa of data bile ­

for "800" serviceI. tbe Commission fCllllld Ibat "the"lack of100 IIUmber ponability ••• [-1

\

I
\
\
!

I
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an impediment to full competition ill 800 service!. ~l And more .ecoutly. the Commission has

recoguized "the importaDCC of IDC41 number portability to the promotioD of cOlllPetition In lbe

localexchanle market.'" The Commission has thus made clear tIlat DO ClIrrie. 'should be able

to deny . . . [ill1 customers lbe beoefill of D1Imber pan:abUity...

cel ..rees with TRA lhaI !he Transmia:al No. 8179 tariff revisio!'S .....ile ...1

PrMibitillllhe movement of "800" IllJDlbers IIId locadoDs, would bawa cbillina effecl on their

portability. Certainly, if every lime lI'IfflC m1aram from an AT&T rerm plallto allOlher !XC.

the reeeivina carrier is polCDlial1y CJlP(IICCIIO lbe ruu liability IIIOCialed with lhc plan. \hat

Clrrier will undoubrcdly be somewbatlels eqer 10 aceeptlhe traffIC. And Ibis is panicularly

so where \be acceptiDc !XC woukI receive only a SJU11 portion of the '800" nlllllben or

locations 011 an ATitT term p1all, bat IIOIICIbeleu be saddled with \be emimy of the tllfm plan

obliplicm.

Moreover. Ibe Trusmioal No. 8\79 \Il'iff revisloDS, ill additioll ID c1ampeNna

competillon by hinderilll llIe __ ofaaffic IIIIOIlI competina IXCs. "'ill iIltrocluce

complicatiODS iDlD U'lllSlcIioDs ill wbicb IeI_municatiODS -.rices may be OIIIy a small

able to inll'ude iDlD die bllliDus affail'l of ilS ...-. ill IlICb aft iavuiva 1JIIIIIICr. ATitT.

like everyoae else, his _I 1D the couns (and to du: Commission) ill the eWIIt thll it. is

12 C jljm in 1bc '..... !mcrrVb'p" M"IrrmI,C', 6 fCC Reel 5110. '14'
(\99\), =sm. 6 FCC Red. 7. (1991), fyn!lcr rsgm 7 FCC kd. 26T7 (1992). .

IS Mmjnl.lrIIjgg pC Ngnh AIlEW NwPhcrjpc Plan. 9 FCC Red. 2061. 142 (1994).

.. ago Prssubssrjptigp Ruin for IKp pmyjsIm ,., Bgppwlble Orpgi'n'inns, I FCC .

Red. 73\S. '16 (1993).
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damaged. and AT&T. like everyone else mustata!pI some measure ofbusiDess risk. AT&T's

mterestJ should DO! prevail over those of itJ CUSlllmers or. more critically. over the public policy

judgmenlS of the Commission.

Similarly, AT&T should 1101 be pcrmlaed to UDderllliJle tba Commission's resale

poIieies through tariff ebaDps which iDmmeataUy. bulllO leu effectively, hiDdcr!be ability (Of

resale carriers til compe~ effectively. As the CClIIIllIiIIIoIt baI rec:et1lIy reaffirmed, resale of

illlerac:baoae telcl:OlllJllllllil:alions services eea=mca '_public beaefilS," chief amone

which Ire !be downward pressure resa1e eutII OD ioD& dlIl1ace raII:I aad cbarlCs' aDd the

eahancemems resale produces in the diversity and quality or tcmc dialalll:e scrvir:c offeri"lS~

Toobtain IIId pre_these public benefits far eclIII1IllIen, dIB CommiIIitm lalllqo

lIdopted, andCOlllimles to eufllrce. poIlc" which require Ibat 'all comma~ ••• permit

lIDlimiled resale of their services.... To litis ClId, lhe Cotnmillioll aftirIIIaliftly deelllS unjusl

aDd 1Illfeasoaable. alId prohibits, reslricdanl on raale!' IDdeed, the Comminioo baI recendy

declare4 lbal '(a]elioos .., by a carrier tbal etreeU".ly obslnlCt !be CClllllllissioo's ......Ie

requil'e_ Ire lnIlmmly IIIIpccL...

II AlAI Cgmmmjq.imj- Armw LjahjUty ftc 'diAn and Clrdcr IQ Shpw eaw,
FCC !M-359. '12 (I->,~. 1995) (;isla Bmk 1M She"'" UK pfCgmmp Carrier Smjc...
fiO I'.C.C.24 261 (1976) <...... a.qd Sbarcd Use pr4or"). IIliIIII. 62 P.C.C.24 'II. (\977)•
• ff'd eub .. A""'fiqn Ttl k TeL C9 y fCC. m F.2d 17 (24 CiT.). q;a. denied. 439
U.s. 1'75(1971): Bee,l, aM S'P"'" UsepfcmnmpgCarrjprFtnjc:cs,13 F.C.C.2d 161 (1910).
m:&.I6'P.C-C2.d 120 (1911» ("AIleT Fqrfcjpll!! QnF").

.. AW Eprf;_ Ordu. t'CC !M-359.11~

" BM'" aM SbP"'" UK Ordu, fiO F.C.C.U at 291-99.

II ATkT fqrfcjDG Order, FCC !M-359 II '13. '
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AT&T should not be permitted lD chip away at tbosc elemenu of a resale earner's

business wbich are critic:al1O iu CDIllinued ,_. OtIC of these elemenu is the ability to

nexibly move trlff.. 10 meer commitmentl and realize bi&bet m&rliDs. eilber inclivicluallyor in

conjunction with ocher reseDers. Such _ of lraIf.. are not undenaken wilh fraudulent.

intent; they are I IIOrmal ud acccpled upccI of the provision of interexcllanp lervice. They

are also aD csaemial element ofaurvivaI (or smalllXCI thal mllSt COJIIpete iDa marltet c1ominl".c1

by a silicic t;Ul'icr and in whiclllbat carrier and ml Olhers derive ItIIlrll than IS percent of

customer revenues.

AT&:1 has already cut into tbia flGibilily by cunallinc the richt of reaaIc carricrJ

wbo ""' not tKberwise "1f&tId!athered. to "IIlItnIClUrC" lbeIr "100" lDrII1 plaDs. III Trusmitlal

No. 1179. ATIa u taIWl& lbc mat IoIicaII1eI' &lid will cl"'liMc IIlIlIeru.kiIIc such iacremelll&l

assaults until it is sltlppCd by IIle Bureau. Certainly, lhere Is 110 beIIer proof that the TrlllSmiaaI

No. I J79l1riff revlsiota are tar&=d allbe raalc _unity than the fact lIIat .. elltire tbclII

of Alia', purported "substantial cause' abowIIIa Is tlirc=d apUat ca.

C. Tn_Jttal NIL II" ...101 Ie~ IU"'de. Apd Srddr:t tg Sa , ft. """,.,'...
SectIaas 61.21111ll61.54(j) of1he Commiuioll',ltdea. 47 C.P.R. 161.2 It61.54(j).

rcqlIire that an lIriff pruviaionl m..t be c:Icar. .,Iicit 1lIIl~. Ambia- lIriff

provis__viDIaIe dIeM ndalCCliaM and Secdoa 203 of tile CoaIIInnIicatio Nt of 1~, u

ameaclocl. 47 U.s.C. t:Z03. aDd ..__ lIIlIawful."

It s= MCI TclCQlm. Cgrp, y Impp Tel ATc! Ctl.. 71 lad. Rec.2c1 (PItP) 419.

'120-21 (1992).

I

I
I
I
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CCI agrees with TRA that the TrlDSminal No. 8179 tariff revisions are ambil\lous

in lwo critical respeelS and as a result of these ambilllities. lite resultanl wiU provisioDS would

be subject to stnteaic: manipulation by AT&T. potel1lially III die c!euiment of cus",mers in

. aeneral and rosale cUStomers ill panicular. First. reference is made III the 'al1tic:~tecI result of

such. 1Jaasfer' beiDg a failure III meet the usqe llldJor rcwnue commillllent under lbe plan

frOlll which '800' lIWIIbers or locations ue beinl lJInsfenecl. Despite the associated

parcnlhelical 1IW such ll1Iicipated result will be baed on 'Ihe put 12 monrlls of UUP.'

custamen wouldllOtkllow.·udcoul4 tIOt 1aIow. from die lIriffwbenATItT wwld perceive lhal

a shortfall might resull from a lJIasFer. Will ATItT (or IIIIISt ATotT) (or 1liiy ATItT) ClllISicler

seascmality. usqe lfCnds. _tamer replelClIlIlioas or Ii1= illformaticlllill'~1iDc tile result

of a 1JIIISfer.' Similarly. die reference lll'sublllatialJy all' of1be '100· IIIImbers or 1ocaIio..

associated with a term plan leaves ATotT ",ieIe clilcretion inenforci"llbc Trusmitlal No. 8179

tariff revisions. Does 'SI1bstalltla1Jy Ill' meaD 991.911. "". 901. 801. "17 Because

ambilllity of tbis ature invites dilcrilllinatillll, it Ihou1d DOt be permilled •

.1

I
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III.

CONCWSION

By reason of lb. foreloinl. CCI urps tile Bureau to rejecl as ullla",fu1 AT&T.

Transmittal No. 8179tari!f re.visions or. &IID absolure minimum. to allow the Tr&IlSmiltal No.

BI7!llariff revisions 10 become effective OD I proSpec:tive buiJ only.

Rapeclfully lubmitred.

COMBINED COMPANIES, INC.

,"~jf""
lIumer I: M_. P.C.
1620 t SIner, N.W.
Sul1e 701

W&&JaiDltoIl, D.C. 'ZOD06

,
i
\

I
I
I

I

I
I
I

I

February :Z:Z. 1!l9S
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Before the
FEDERAl. COMMUNICATIONS COMMISSION

Washington, D.C. 20554

'- ...

In the Matter of

AT&T Communications
Revisions to
Tarti'! F.e.C. Nos. 1 and 2

)
)
)
)
)

TariWTnuuwnm.INo.8179

ftt1ttIe" to s""pt "'pend 'M ,"","'II

I. SUMMARY

Public servtce Ente'llriMl. Inc. l"PSE") UrglS till COrnmIuion to reject or

suspend lII\lI inveall9ate the latIIf trlIIIImltIaI captianed lIbCIve. The transmittal

substantially changes 1he terms and conditions ofYirtualIr an ofAT&T. long­

term offerings bUt AT&T fails to demonltralil subsl8lltial CIUM for 1he cIlange.

_ Nqulred by the RCA Amo!lCillm Dtg!&!prto.' In acIcIillon, till transmittal

IntJadUceti tariff IanguaglIlhat II VIgue anclllllbiguous III vIolatiCln of ttIe

CommiUlon'. Bulla, 47 C.F.R. i 81.2. FinalJy. till llIVIsioll II UIlI8IIOllIbly

overl)road and antk:ompellllve on its flIce and thus YiolIIIes Ii 201 of1he

Cammulllclltlons Act wlIictI fXOtiIIlto unAl••gtlllble .". "': E.

In _nee. An.T ha d.CIi~1CI to awing a meal Cleaver at • splinter.

l1Ilher thin use 8lClsting A1I1lBd1e1, and (by "-'ooInciltenoe ofcouru) would

BN.e\Jrw1s:InCiO"nrY"'C*"' fne..l tpTldlFCG _'.' Meg OR &
~ .. F.C.C.2d aa 11t1O)(_ ~T ':r 'll tat IlWw.pIiQ<,)•• F.C.c.2lI 1117
(1.') (GlW TIljItIlng IITrtlImwloMJ,!II _ 2 FCC Aal2311 (1117) lBC6
......... ' '1onI\.Cd_" P6rnericW!Cgrmy' 7 • Iry;-y FCC'" 09..
D.C. eir. No••1-1&61 fMar... 1114). Jill 11m • lei. W!H ... Inc; Y fCiQ aa P.2d 1
(O.C. C1r. 1t91).

1

I
I
I
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thereby Chop off 8 long-standing. legitimate. terilfed business PI'llClic:e that is

essential to the survival of mellers.

II. DESCRIPTION OF FILING

AT&T offers lang..rm disCQUnts tIvough a vaIieIy of tarm p'-ns in its

generic tlIriIJs (Tarilf NOl. 1 and 2) and through ila oontIae:t 1ariIra. By ordering

thete discounted ..rvtces lind _eIlIng them (unchanpcf or in combination with

additional se!Vleet AT&T may not prcMde) to CUlIllnMIIB who-*l not

ottIerwile qualify for lhem IndMduaHy, ,...1...play • c:ruc:lallOle in ensuring

tIIet end use,. benefit from rate reductionlllllcl that AT&T do- nat dilCltminate

unreasonably among cuatomers.

AT&T occllSianally IllYiseIlts 8lliItlIIg otrerlngs or intRIdUClll lWN

dis=cllltad offerings targeted to dlflerant customer types or traftlc proftIes. In

order to stay llCll\'IP8tItiV. _\leis will order.- ollir..i.lg1I mid mow tnd'IIC

among new and old p'- or 8Il1OI1IJ _,.,. to aem.ve the reqUialle tnIlIIc

profile and obtIIln the Iowesl possible IIl\II under AT&l'a tarIIfa.

AT&l's tariffs contain • IImitacI number of plOVlsiOM that enable _..,..

to optimize their servlcll rnbc (and thereby extlIlId IowIr .... to lIRIS). CJWf·

among u-e is the Transfer or Assignment proyiIlonI In Twttra 1 mid 2. which

AT&T seeks to modify wtlh TI8nIIl1lbI Number 8178 ("Tr. No. 8178"). 1bese
,

pt'llVisione enable reseUe,. to _ trafIIc among lI1emIelVaIln 1llIPO,," to

changea in end user traflic pdemI or In AT&TllIittIra. By doIlV so•.....,.

can lIllIlch cIlIf8Illncetl in """~. servICe mlk. vintage. mlnftun nwenue or

2
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volume requirements. ·trafflc distributIon requ·lCemet'lts• .te.. wlllI eftllllllM ill til,
traffic patterns at different locations to obtain the lowest pouiblt efrllctiVe rate.

WIthout these provisions. the abUity of l'llIellers to take advantage of newly­

ta~d dlsl:Ounts would be drll8lically curtailed.

Transmittal No. 8119 would '-""Inate this prooed\ll'll. The tranamlllal

addI1a"SlU8ge to the Tranlfer or Assignment pl'01lil/on$ln Tariffs 1 and 2 (which

-.0 apply by CflISI-flfe_toAT&T'a ContractT8rIlfs)IhatHYerely fimilathe

t:ln:umaIanees in which reseUtn CClUld .hllt tralllc among 1ong-1IImI otfering•.

The new la"SlU891 would allow euatomers to transfer locations out G1along-temI

offering only If the location. remaining in the offering generatecllUllic:ient lI8lIge

in the Pf8YioUi year to Atisfy the oIferi"Sl" .minlmums. If they cIld not, the .

c:uA:lmer may only 1l'8n1fer the whole plan to another euatomer, _ if the

customer ClClulcl add new Ioca1iOM or incre_ traffic tom the F8fIlaIning Ioc:atiolll

to aatisfy ill mlnlmum conu.dllne.1t.

III. DISCUSSION

ThIs transmittal II patently unlawful and mllll be I8jeelIlId for any one gf

the .-oM dlsc:uned below.

1. AT&T'. Subtlantial cause Showing II Pal8ntIy Inadtlqua\w IllCI
I',,",'.iv' .

AT&T ha felled to cllImonstrata lIUbstIInt/8/etI_ for"'1JViII-_
requlnld under the Condftillllon'. RCA Amtricgm decilions Z bdn • canler

1M)' change the tarms and oondillons of • 1ong.Wm otfeflng. In'-dftlIlona.

/d.

3
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I the Commission balanced thI cuslom«s'~It ttpeetJlions DIll\! anD

.eNice stability against the carrie(s businellS neecIs and conclucled thaI a ClUTier

must clernonlllTale substantial cause for change if It seeks to modify long-term

offerings. Applying that test to the tarill revillons uncler ill1/8slillation in thaI

docket, the Convnission concluded that RCA ArnerlcotI1l1ed c1emonslrated

subslllntial cause and therefore perrnJlted the c.mer to ... ttl ratlIs.

The Bureau adcllUled the appficebllit)' of the sllbltantlal cause test to

AT&,.s price caps fiNngs when It llljectacia pNYi0U8AT&T 8Ilemptto change

the termination liabnit)' cIl8rglll for CSTPa. In AT&T CqmmllDjegljQn, Bevlljgns

tg brill E C C NO.2 QlIIaI. 5 FCC Red 6777 (1990). the Bureau granted

petitions to reject or suspend IIld~ TransmltlaJ Nos. 2404 anci25;J5 on

the lIrouncillthat AT&T was reqU!r1ld to make a sull IlIintlal cause showing afore

it could Change the terms and condillons for ICIng-1l1nn MIVk:e contr1IctlI. The

Bureau concludacllhal AT&T had failed to make alhowinll1hat satiIfled 1M \ell

In Its Onler, the Bureau stated:

The RCA AIMrIcom 0ecIri0M establish that a C8I1'lM rnIIIt
demonstrate substential llIuse fDr d\angelin Iong-Iwrn seMoI
_ngements. Thll specleIlhowIng for changes In Iong-Wnn
agreements WIS not changed by 1M PrIce Cap Rules. ••• AT&T
haa failed to P/OVIde a petSUaBift shclwlng ofSUbslanlIaI _ for
the InstlInt clIenges. Therefore•••• IMse 18rl1l tr8nsmltlaill .,.
~I$CI for this NftClIl.

5 FCC Red at 6T78 (fClOlnol8$ omllled).·

In thia cese. A1&T has provided • J*functoIy and U/lII8ISUUiYe sh0W\n8

of eubltantial _. AT&,.s Bhowing consIsta of. two and • hdpage 1IIlbtI'

4

I
\
!

I

I
!

FEB-22-95 \lEI) 17: 22 . 202 223 0833

AA214

I
P,or-



_.... - --- - ... ..

that doesn~ even reach $ubtlsntilll CIIuae ullh1 the list ~aDe;' The showing
consislS of two sentences. FirSt. AT&T slates tMt It is filing Tr. No. 8179 to

prevent a sinS/ie transaclion .thal elevates form over substanooo to avoid snortfall

charge,. Second. AT&T claim'thlt no cuetomer has ~ legitimate expeetatlon

lhat It could transfer IoclItions out of a plan without traM1ening the plan.

AT&T' I\lbltantlal eaUM showing is unperwuuive forthree _nl.

Flm. if AT&T', real concem iswlth a pal1icuIarincfrvidulllCUltomerwho is

_king to render ilIelf ·an ....hn ahell. unable either to fuIIIlI itIlllOl'llrllitmentl

or to pay Its anorlfaH or termination chargee,.. AT&T alTMdy haa far more

powerful remedlea thin Tr. No. 8171 to addnlsa that conoam. AT&T Itselfnotes

In Its letter that It ... ,'reedy tartll'8d PfOVilions that Protect It from the~

problem that It now Claims nlquinll Tr. No. 8178. The Ieaer notes that seclionl

22.4.B.2. of AT&Ta Tarllf NO.1 _ 2.2.4.A.2. ofTarIII' No.2 prohibit "traudulenl

'""Ill or sc:hemes 10 avold p8YIl1eI'1t of tlIr1II*l chargee... Mor8CIVer. AT&T....

extenalve rights and Almedies through the bankruptcy courts and tnIcIltional

Ci8ditln' remedies that adequat8ly protect its lmlreat1 and cIwalf the rem.dleI

• TlIe firatpetCll ATIoT'1Ilawtng IIMlIlVUft'I'lllhltno"'.,'"-..-v"
f*IIliNd __Tr. No. 117' • ."., • ·dlitll...UC...• ThIll ..... IncIlIdM_ ......."""
~ MW end nowIlIdtWp,at&li:rwofUInIItC...,,..,uatt· Ivs.tillISC'.SanII
k....._ ... \IIa__tIIITr. No. '111, PllIi..not__IIOlher ..
i ..potatiOhS ..rv.nwcl fit ............. so u,,"".U o..a.. ....pc __
~ pnMoian to ..-1hIt. 0 • ,. IIarlIfaniflg IraftIc _ .....-111 IllY ....
•• _ till... ?:...... 1rIMIIr; ..,..".,ig..............."',...,._...
'llbam1llcStlDfls _ be.Iei'04 to_..... ,.,. cW; . 4) -ftlI1ClllIlIIItsnt_ \IIa
......._1IIbIe IeIlQIlla to wlllcll ATIT" ilPP-"""¥ ..... toIlDto~_.

• ..-ftan IlCIIsnI R. Meade. _ A....,.. AT&T. III DltVId Nll.llIputy Chill, TadII
llIVIoiIan. FCC. III p. 2 lFsIlrWtY 18, 11lt5)•

!
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available from the FCC with d. limited jUrisdiclion. AT&T hardly tJeeds to disnJpl

every contract tariff it has filed (and it has filed more than two thousand of them)

,nCl.1I of Its term plans, whan its rights as a creditor are already well Protected,

second. AT&T claims In its substantial caus. showing that customel$

hIIV. no legitimate .xpeclalion that they can transfer trafIIc .nd not plans. In

fact, AT&T ltaelf h.s created that up6clation by routinely processing such

transfars. Moreover, such tranafars. Ind the~ that the)' will c:ontinue,

..,.,. quite legitimate and pro-compellllYe busiMM purposes.~ _ Just I

taw examples Qf the circumltlnces under which CUI\ollleI$ would quite

Iegitlmltely want to trtlnsfer locations 8IId not plans, ••ch ofwhich woukI be

trusUted by the changes in Tr. No. 8179:

A customer transfers substantially aU of the locations in • plan to .notI1lll'
reseller (Who !hen qUllIfies for • .-oonb8Ct tarllrwith 1lelIlIt....
far thole locations. 10r example) II1d limultaneou8ly tIansftn into
the pl.n replacement tnIftIc th.t 8lCCIIICI1 lis COIlIII1ilm.m 1ewIa.

A customer tranafars 1ocati0llS asllbo¥e and has __trdIc In other
pl.ns that can be moved in If the -mlng klc:atIclM don't
lIenalllte sufllclent trafIIc.

A customer transfers toeatianIaslbcMt II1d adell .- nIpIIIo.lIient
locations over • two or1lne monlIl periacI wlth IulIiclInt trafIIc to
meet the plan's minlmuml.

A customer tralllfers lOCations II alloW and~ th.t the lnIlfic at the
rerl\8inIng IooItions WlI tncnIae bec8uM the end _ at...
locatio"s previously _ splIlIlng InIlIIc betWeen SIIPPl\lIlS and 111M
piela; the raseller as Its IClIe supplier going~

A oumomer tranafelw locations II above and _ ci•• ita rlghlll under
AT&Ts1aril'lllcl dlscontinuanoa ~tDwminalathe plan
wtthoIlt liabillty, extinguiShing any traffio oornmibnllnt.

6
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None of these cases would be exempted from the O,.conian efleet ofTr. /110.

8179 because the revisions proposed therein sweep together legitimate IlatIic

lrlIn~rs and transfers for a fraudulent purpoee. But the.. is nothing inherently

sinister. and more important, there Is nothillg unll~ about lnInmrs of

substanllally aU locations In a plan. AT&T has received and proceMed many

such hnsfer requlHlllln the put.

Thill!, AT&T hu no aUbatan1lal ClIUH to lmplement the change in Tr..No.

8179 becaullt the problem it identifies In Its sub$t8nIlaI ClIUH ahowIng U a

juslilk:atlon for the transmftlal ian't ClOm5Cted by the mialona. AT&Ts con,*"

suppOsedly islllat I plan holder wUl strip Itsalf of a.ets by lI'IInmnlng Jocationa

11:1 another resaller. AT&Ta solulion in Tr. NO. 817& lito force thole Joc:alIonsto

stay in the old plan. But AT&T cannot atop end UHII tam pIWlIbscriblng 11:1

another AT&T reseIIlIr or Inolher faciIlly-wMd IXC. Thua. a ftlIlllIer ClIn Ioae .a
ofits locations even IfTr. No. 81711takeutrwcl Iftdeed, by preventing a Meller

from transfw!Tlnlllocations to another term otrlIring that may have • blIIlw IIItlI,

AT&T may. stlmLJ1llte encIllIeI'S 11:1 abandon ... MIWork .llogetMT. Peltlape it

hoplII only 1II.t It w;U blIl1ble 1I:IlIOIlclt the lOCatIllnl as dilec:t QMtoi"ars of Its

own ServiCll. In either ClIM, the "1OIutlon" In Tr. No. 81711 wl\l not aecompIIs/I the

~ AT&T Claims 11:1 be weMna and that putpOIlI .....luie does noljudfy

7
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2. Ie No 817& if YMllft ,ntI Ambttvmys

Because AT&T has"therefore failed to d.monatrate.~b.tantia!cause for

I
i
I

I
I

-- ...."".. " ...... - .. '- -----_."

tne disruption of long·tenn service arrangements ttlat ft seeks to introduce

through tile instant filing, lIle 6ureau must reject Tr. No. 8179,"

The second bais for rejec:ling Tr. No. 8179 is that1M filing is vague and

ambiguous in YiolatJon of § 61.2 of the Clllfl1llaion', Rule. whidl requires tartlfa

to contain deer and explicit explanatory ItaWmentI of the I'8teIlIIlCf regulatioils,

As noted above. the new provision In Transmiltal No. 8179 apples when "Ihe

i

I
I

anticipated result· of a tran.r of Iocati_ would be tNt the remaining

locations. based on usage in the preceding year, would faJI to meet tile lIlininum

commitment for the offering,

AT&T doesnotexptein what an "antic:lpeted lMUIt" Is. WhoM "diclllllllon

will govern? If a rueller anticlpates that Itwill exwcIIe II rl;ht to dtIcontInlle an

offering without liability aIlertrensfenlng ~CIllIend AT&T.d1 , ••• tIHIllt

will not honour its tariff but w1111nst8ed try to pnIWIlIa _.ller frIlm

di.continuing, which ant/clplled reIlIIt lIoverne7

• On,.- c . .. ATlT..awldlId~an.$ IliAlool_lI/lIUIldI~1nClUlIlnlI1lftI·-._.....,.·or...."""....~.......p; " ... rW*aI
eunwntllrlll pIS" Cl_n_.ncl CIlNIltiIll'" nsed foralUillllnllll_-.. Intll
1tIIIInl1...loItlII, AT&T fIIIId 10 II.ilI Dilllnaplsnl. __.In II .IIIIPOI.i1I .....
AT&T CCIII'$' , .1tUIt dOirlg tID would cr-. I'IgI' , com" Itt...«trs • .." til
·UOII,la 1V1I__...TlTUIUIIIY__ I ~_........

otQlllllact-~UIirlf(..... .....,...,inI)IOodIy - IUIpiClllll"l;lfll""
IlllUtiDn ....... Illy__...pIO'4iIiOIllllO......., UI4 I .' ~idIIIlI.~ljj

-0cu--. or ahI1np -...s anIl' dIIIy .........-*,10_1; .'11l, _ AT&T
Is -mng _ ......wllIIll GldIrIlly llIIatiljjIln tII!IIIUII.

"
\
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interpretation and application. A customer cannot ascertain from reading the

tariff Whether its transfwr will be sUbject to the provlsion.

3. Tr. No. 8179 IlllrOduces an UnrealClltable Practice That On Ita
Face VioIatM Ses:+fnn ZQ1 gf tbt Am

Tr. No. 8179 is unjust and unrealOl18ble on Ita face, and thentfDre

unlawful, because It is unreuonably overbroad ancIanlk:ompelll/w on Ita face

and titus viol1l1ll1 § 201 of the Communloatlonl Act wlIic1l pralliblll unreasonable

practicaa.

AT&T claims that the purpoae of the filing is to pnwent a particular

1l'anaactlon in which a raseDer .atl8i,lPtirJll to insulate Ita~ from AT&T.

1e;ltlmate claims fgt payment under1llrllr by "'1Ilng" .. "aeMoe" to. third party

and leaving belf with lillie or no remalnin; -'S. But.. deacr1bed in SedIlln

111.1, above, the revlsiOl1l in n. No. 8179-..1d lIddress notonlythil slngle_

but 111/ .ubstBntlal1l'anafertl of location. fftlm ..plana ,.galll_ of the ......,..

atatua or pUlpOIe. By -pin; so Imladly, Tr. No. 8179 wauld have an anti-

denying._ to AT&T.~ dIsoounled otrerInlII. MclnKMtr. acoeaa is

denied not only to raetlertI but to their end uaertI .. well who WDUld be denied

ac:cau to -..dl6c:ounb.

~, by peggin; penninlble 1ran.... to past InIIIIcJewIs ftom tile

remaining location. in .n 6rtng, Tr. No. 8179 efI'aclIvwly guts lllher pI'OVi8Iona

in AT&Ts lon;-t8rm olJeringI that eatabllah annual =mIniC".. Moat of

9
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I ~i&T, tetm plan, anei col\\raet tariffs estabfish percentage discounts on the

rates for generic services in retum for minimum .nnual cornmJl1nBntJr. A

minimum 8nnu.1 commitment ought to mean what it &lIyS: a customer has one

ye8r 10 g.nerate sufticlenl trBlIiG 10 meet Its minimum. Thus, if 8 customer with

an annual oommllment lr8nsfers substantlllily all 01 the IcIcations in the o&rillll to

. alKlth.r ATlT "rvioe in month two or thraa. for example, ithu nine or ten

month. to ;enerate replacement trall\c uncler the tarllf. But Tr. No. 81111 WOIIId

..art circuit this aspect of the offerll1gs. R8lher than glY. CUItllrnerI the annual

period they bargained for, the MW provilion would Iltrip th. customer olb plan

whe_ the customer seeks to transfw,ubatlI~d ollis locations. even if

It is tnlnsfa!ring InID the plan ,uf/Icient trafIlc to mMt Ita COlliiioitlf.nt. If1I1at

ClI8tomer II in mOlllh two or three, "'ubltBlllialy all"ofltaloclllollllll8Y not yet

be a IIrge number of customer accounlL

ThUl, customlIra willi _nel tnlIflc lIfllk- or thOll whOll tnlftIc ill

Ilaltlng off at low le"aIlI but II growing lWPidly - neIlher 01 whom would have

trouble maetllllI their mlnlmuma after a v-r - wvuld haw to give up 1hair plan If

they tried to _llgn th.1r I8NIcll rnIK by tnlnafelring 101M Iocallone out and

tnlnsr.mn; atheIa In. By thuI gutllng the m1ninMn annual period 1hat.. central

10 the IIIlionale lor long-term alJe(.~ Tr. No. 8179111trod1lOlll PIOViIIIlnI1hat

"are UMI8Ionabie on their laoe IIIld !he Bureau should I'Iject It.T

T ~,lht8_CXlUdIuspend"lClIl\' 1ISi1d.1IleT•••l'I'e1 IfItm-.lD
cIoso.lht ......aIIcluICllrN bwteAnTncluel,...W .........lD".....arla U •....SI*'IIc",-'_ill .. pleoIIlIng. The _ shaulII_ATlT"'_~
qwslIonI_ procIuCle__........... cifto,jn...._ ofltlis__ In,.-,"

10
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CONCLUSION

AT&T! Tr. No. 8179 fails to demonstrate 'Ilbstantial ca_ to juslily the
chlll19es'to ICIng-term seNice BlT'Ilngements proposed thentin. Moreover. the

proposed revision is v-slu., ambiguous and unreuonable on ill faDe.

Therefore, the Bureeu must ~ec:t tile tr8n$mlltaL

IWspecltuIlysubmllled.

~f2oofub~
CoIleIn Baolhby
LEVINE. BLASZAK, BLOCK & BOOTHBY
1300 Conneclil;;ut Awnue. NoW,
Suila500
washington. D.C. 20038
(202) 22M8l10

CouneeI for Public &er.ice EnterprIea
otP~1nc.

Oalied: February22, 1895

;

I
.........."" .g.,.......,........Gf.' 1M; lI'a " aATl.TtlMhonouNdln II
... r-t;'"_1IIlll~or~"""I.' d(-.I~'...,._In......
rIA audI hIleIar~ 1IllIIIlcIJI.1lA v/tacaIIoII " CI i.sWho II ~ 1I qUI_
d.,••.". on ......... CUi'.'..'.... end. wfttI......-ttG , ",'cIId by AT&T
In fteple8cllng, the ..lCleuco_toA.TIoT '.....ding ? ·iJOOf_ _'~Ill

co I 'Wi _-..It......"""" COiil"It"'.ntatld ... llmlngatld_ofATIol's ........lIg.
NgSIllingPSEs IlIIltIilIlB '.d. Iil>iL II' pwlicL1tr. ATIoT.- "'" l_wIlIinlIto
lIIlltftftwcrlA.............. _ ...., bUl...to alhn_.,.,..1'SE
-~
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Exhibit S



AT&T'COM~NtCATtONS
-Adm~ Rate.s and 'tarL"ffs
ar\4\.~at~~.!J naSOl
rt!uedl July 28. 1993

P.6/?

TARtFF F:c.c..No. Z
4'th Keyi sed Page 61.16.1

CaClteh ~.4 bv\sd h~. 6l.l6.l

. mee~iv.: July 28, t991

3.3.l.Q. AnT 800 cust~mer SpecHlc,rerm Plan tI (continued)
. ..

·.the· 800 CS1? 11 ~ill commence on the fi.st of tbe billing montb
fottoviClg tn. Cu,colll8r' ·subscribing to ·the Tui" Plan.

: - The Customer auSt subscribe co a ne~ Kevenue .Volume·Pricing Plan (see
.section 3.1.1.X.l. cUstomers orde.iel a CS1P [I muot also orde. an
itVn to.·toyer all the ume. AUT aoo Seryice5. avpp discounto apply
.[tar .the t.l'a. Etlan: di.scount,.

-. If the Customer ce..,inatu the CSlP q vichin the first ·ye.. ;· tbe Un
A~~ 7i'9~~fJ'. credit muot b. repaid and viII be added to the Ce.., pLan cancellation

A"1f'l fll . r, penalty." '.
1,-' . -..,' - Th:u.'s a $50.00 per l_ocacion.charco to move a CS!P ~I location from. an

c. .exLs~Ln~-CSTP·II to & nev CSTi It or to another 8xlstlua CSTP II. ThlS

~ . cha~8. is not a~pl~~abte to the £lrst La lQc~tions moved ~et~een plans ia
each calendal" year, ...men t.be o1:'igtnal pLan is aot di,continued. .'

'. . - There is ....$.50.00 .c.h.arg~ when an exi~tLn. CSTP It is 4isc:antinued and all
.'J~) ~n~K~~cf'its loc:ations Ire' concuTtencly moved to a new or existing CSTP II with

(JL.trf ~ l.r-!VV~ a "C"tV8t)ue comnih:au~nt equal to ar greater than ~he: original pLan. beinsr di5eOQtinu~c!. . .

.-.

SX"
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December 10. 1990

One Stop'Flnancial
19B ColonIal Dr.
LHtleFalls, liJ 07424

:Dear· SIr:

AUT is annOUncIng procedural revisions In serving Aggregators that wIll
take p.ffp.ct January I, 1991. As the holder of a Hultl-Locatlon HATS
WlHJ servIce plan. and/or 800 Revenue Volume Prlclng Plan .
<RVPP}/Custolner Specific Term (CSTP) you are the AUT customer for ill
lPtR..-tilms. that you have des I.gnated for Indus Ion under your dl scount
plan, The purpose of thIs package is to explaIn these changes and
clarIfy your role In Interacting with AT&T.

Once a locatIon sIgns up for. service under your plan, you have assumed
responsibility to AT&T for that location. Asa result, that end-user
loses bJ! status as a customer of AT&T, X'Vle9 control of the aggregated
~TN (Billin Tele hon mber) to ou teA re ator, IncludIng the .
author I y 0 a d, delete, or c eor BTH. AccordIngly,
AnT wI·ll 'honor all r lated to a ncluded In your

1s oun pIan on y from you -the serv ce p an 0 er.. . .

As part of these' changes, AT&T has created a dedicated organizatIon to
process orders for you. Starting January I. 1991, all requests for
service under your plan should be directed through this organization. It
Is our· belIef that these changes will allow you to better serve the needs
of you" customers..' .
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The enclosed package provides detaIled information of the revisions that

. are being Implemented. Included Is Important .Information on:

Polley Guidelines.
Order Processing
Tariff' InformatIon
Use of the AT&T Name and Trademark
Billing and·Collectlons

An'AT&T Representative will contact you to discuss·how to request service
for an end-user location,' and the correct way to. fill out and process the
,e.qui red. forms.,' .

If you have any questions, you.can contact us at 1-800-233-6667.

~. ft14 11!J.
. Annette Mehaffey • Manager .

. Marketing Delivery· Center
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