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Marlene H. Dortch, Secretary
Federal Communications Commission
445 Twelfth Street, S.W.
Room TW-A325
Washington, DC 20554

Re: MB Docket No. 03-15
Request for Waiver of Replication Deadline
KXGN-TV, Glendive, Montana (FIN-24287)
Glendive Broadcasting Corp. (FRN: 0003-7498-92)

Dear Ms. Dortch:

Simultaneously herewith, Glendive Broadcasting Corp. ("Glendive"), licensee ofKXGN
TV, Glendive, Montana, has submitted electronically to the FCC an FCC Form 337 requesting
an extension of the station's DTV construction permit and a waiver of the applicable "use-it or
lose-it" DTV replication deadline. Due to financial circumstances beyond its control, KXGN
TV cannot afford to build out its full authorized DTV facilities at this time, and respectfully
requests a waiver of the replication deadline and an extension of the underlying construction
permit.

By its simultaneous FCC Form 337, KXGN-TV is requesting an extension ofKXGN
TV's DTV construction permit FCC File No. BPCDT-20041230ABJ. Consistent with telephone
conversations with the Commission's Media Bureau staff, it is understood that the timely
submission of a request for extension of the station's underlying DTV construction permit is
sufficient to toll the applicable "use-it or lose-it" replication deadline. Out of an abundance of
caution, however, Glendive hereby submits this letter in MB Docket No. 03-15 via the FCC's
Electronic Comment Filing System to clarify that KXGN-TV is seeking a waiver of the
applicable replication deadline as well as an extension of its underlying DTV construction
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permit. Accordingly, the financial hardship showing made pursuant to the simultaneously filed
FCC Form 337 is hereby incorporated into MB Docket No. 03-15. A copy of the FCC Form 337
extension request is attached hereto and provides justification for both an extension of KXGN
TV's construction period and a waiver of the use-it or lose-it replication deadline. As detailed in
Exhibit 1 to the FCC Form 337, due to financial constraints beyond the applicant's control, the
station is unable to build its full authorized DTV facilities at this time and respectfully requests
an extension oftime. Supporting financial documentation is being filed separately pursuant to a
request for confidentiality.

If there are any questions regarding this request, please contact the undersigned.

Respectfully submitted,

--, AQ
~ Brendan Holland

cc: Shaun Maher (via hand delivery)
Enclosure

woe I 79292v I 80529-6
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Federal Communications Commission Approved by OMB IFOR FCC USE ONLY

Washington, D.C. 20554 3060-0032 (June 2002)

FCC 337

APPLICATION FOR EXTENSION OF TIME TO FOR COMMISSION USE ONLY
FILENO.

CONSTRUCT A DIGITAL TELEVISION - 20061208ABA
BROADCAST STATION

1. Legal Name of the Licensee/Permittee
GLENDIVE BROADCASTING CORP.

IMailing Adill""

I

210 S DOUGLAS

ICity I~~e or Country (if foreign address) IZiP Code
IGLENDIVE 59330 -

Telephone Number (include area IE-Mail Adilless (ifavailable)

I
code)
4063773377

FCC Registration Number: ICall Sign IFacility Identifier
0003749892 KXGN-DT 24287

2. Contact Representative (if other than licensee/permittee) Finn or Company Name
BRENDAN HOLLAND DAVIS WRIGHT TREMAINE

LLP

!Mailing Add"ss

I
1500 K STREET N.W.

ICity IState or Country (ifforeign address) IZIP Code

IWASHINGTON DC 20005 -

Telephone Number (include area E-Mail Address (if available)
code) BRENDANHOLLAND@DWT.COM
2025086600

~
Facility Information:

a. € Commercial b: C Noncommercial Educational

c. Community of License:
City: GLENDIVE State: MT

4. Purpose of Application. Applicant requests an extension of time in which to complete the construction authorized
pursuant to (check one):

€ a permit for a new DTV station Permit No. BPCDT-20041230ABJ
Expiration Date:
12/08/2006

C a modification of a DTV construction permit Permit No. - Expiration Date:

o Amendment to pending application

5. Applicant certifies that construction cannot be completed due to (check all that apply):

o technical (e.g., equipment delays)

o legal (e.g., litigation)
1';71 fmancial (e.g., inability to finance)

10 other reasons (e.g., natural disasters)

Describe in an Exhibit the specific reason(s) requiring additional time to construct,

I
[Exhibit 1]

Iincluding the steps taken by the applicant to solve or mitigate the problem(s).

f6l Has the construction period for this station been previously extended? I o Yes {;'.. No I

http://svartifoss2.fcc.gov1cgi-bin/ws.exe/prodlcdbs/forms/prodlcdbsmenu.hts?context=25&... 12/8/2006
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Ua.If Yes, describe in an Exhibit the applicant's diligent efforts during the most recent

I
[Exhibit 2]

Iconstruction period to overcome the circumstance(s) preventing construction.

7. Applicant requests that the time within which to complete construction be extended

I
12/8/2007

Iuntil:

a. If applicant is not able to state now when construction is expected to be

I

[Exhibit 3]

I
completed, describe in an Exhibit the reasonable steps it is taking to resolve the
problem(s) preventing timely construction.

~
Anti-Drug Abn.. Ad Ce,@cation. Applicant "rtifi" tbat o,itb... applicant om I G' Yes 0 No

I

any party to the application is subject to denial of federal benefits pursuant to Section
5301 ofthe Anti-Drug Abuse Act of 1988, 21 U.S.C. Section 862.

I certify that the statements in this application are true, complete, and correct to the best of my knowledge and belief, and are
made in good faith. I acknowledge that all certifications and attached Exhibits are considered material representations. I
hereby waive any claim to the use of any particular frequency as against the regulatory power of the United States because of
the previous use of the same, whether by license or otherwise, and request an authorization in accordance with this
application. (See Section 304 ofthe Communications Act of 1934, as amended.)

Typed or Printed Name of Person Signing Typed or Printed Title of Person Signing
STEPHEN A. MARKS PRESIDENT

ISignature II Date
I12/8/2006

WILLFUL FALSE STATEMENTS ON THIS FORM ARE PUNISHABLE BY FINE AND/OR IMPRISONMENT (US. CODE, TITLE 18, SECTION 1001),
AND/OR REVOCATION OF ANY STATION LICENSE OR CONSTRUCTION PERMIT (US. CODE, TITLE 47, SECTION 312(a)(I)), AND/OR FORFEITURE

(US. CODE, TITLE 47, SECTION 503).

Exhibits

Exhibit 1
Description: EXHIBIT 1

PLEASE SEE ATTACHED.

Attachment 1

II
Description II

IE=xhl='bit1========::::!:::::::=========i
1

Exhibit 3
Description: EXHIBIT 3

PLEASE SEE EXHIBIT I ABOVE.

Attachment 3

http://svartifoss2. fcc. gOY/cgi-bin/ws.exe/prod/cdbs/forms/prod/cdbsrnenu.hts?context=25&... 12/8/2006
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EXHIBIT 1

Glendive Broadcasting Corp. ("Glendive"), licensee ofKXGN-TV, Glendive, Montana

hereby requests an extension of its DTV construction permit, as well as a waiver and extension

of the "use-it or lose-it" replication construction deadline. As discussed in detail below, such an

extension is warranted in this situation because of financial constraints beyond the applicant's

control and because the public interest would be served by such an extension.

Initially, KXGN-TV was assigned DTV Channel 15 in the DTV Table of Allotments. At

Glendive's request, the Commission subsequently amended the DTV Table to substitute Channel

10 for Channel 15. See Amendment ofSection 73.622(6), Table ofAllotments, Digital Television

Broadcast Stations, (Glendive, Montana), Report and Order, 19 FCC Rcd 19455 (Video Div.

2004). As the Commission found in that proceeding, the substitution ofDTV Channel 10 in lieu

ofDTV Channel 15 in the DTV Table is in the public interest as it will enable KXGN-TV to

broadcast more efficiently and better serve its community of license. Accordingly, KXGN-TV

only received its initial DTV construction permit one year ago, on December 8,2005 (FCC File

No. BPCDT-20041230ABJ).1

By its August 2004 DTV Order, the Commission established a "use-it or lose-it" deadline

to encourage stations to build full DTV facilities that replicate their analog service area. See

Second Periodic Review ofthe Commission's Rules and Policies Affecting the Conversion to

Digital Television, 19 FCC Rcd 18279 (2004) ("Second DTV Order"). For stations such as

KXGN-TV whose construction permits reflected dates later than July 1, 2006, that deadline was

Consistent with the Commission's DTV channel election process, KXGN-TV has sought
interference protection for the station's replication facilities and elected to remain on its allotted
DTV Channel 10.
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set at the expiration date ofthe DIV pennit. Accordingly, by this FCC Fonn 337, Glendive

hereby seeks an extension of the digital construction period for KXGN-TV. As KXGN-IV has

not sought an extension of its DIV construction pennit previously, this request can be

considered by the Media Bureau, which is authorized to grant licensees up to two six-month

extensions of the DTV construction period. First DTV Order at ~ 47.

In light of the fact that KXGN-IV has only recently obtained its initial DTV pennit, it

has not commenced digital operations, and pursuant to the Commission's Report and Order,

Review ofthe Commission's Rules and Policies Affecting the Conversion to Digital Television,

16 FCC Red 20594 (2001) ("First DTV Order"), the station has previously sought an waiver of

the requirement that it construct and operate a checklist facility.2 As detailed in that earlier

waiver and discussed further below, KXGN-TV is unable to construct its full paired DTV facility

at this time due to financial constraints beyond its control.

KXGN-TV is located in the Glendive, Montana television market, which, according to

Nielsen Media Research, is the smallest television market in the country, ranked by Nielsen as

market number 210 out of21O. Moreover, KXGN-TV is the only television station in the

Glendive market. Nielsen estimates that the market has approximately 5,000 television

households and a population of merely 12,000 people.3 The extremely small population of the

Glendive market, and its position as the 210th market, puts KXGN-IV in a unique and tenuous

financial position, one which, among other things, previously has forced the station to seek a

See Glendive Broadcasting Corp., Request for Waiver, MM Docket 03-15, filed August
4,2005.

3 BIAfn Television Yearbook 2005 at 72 (2005).
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waiver of the Commission's DTV construction deadlines based on financial hardship as

mentioned above.

Simultaneously herewith, Glendive has submitted to the FCC financial documentation

reporting the company's revenues, operating expenses, and income for the past two years, which

demonstrate the financial hardship facing KXGN-TV and its inability to pay the proposed

forfeiture. 4 The specifics of the station's financial situation are detailed further in the separate

submission, which provides income statements for Glendive Broadcasting Corporation for the

fiscal years ending September 30, 2004, and September 30, 2005, respectively. These income

statements, prepared according to generally accepted accounting practices, reflect the revenue

and expenses for both KXGN-TV and co-owned and operated AM radio station KXGN(AM), as

well as for Glendive Broadcasting Corporation as a whole.5 It is clear from these income

statements that the company, even including the co-owned AM station and any other sources of

revenue, is not operating at a profit and cannot afford to build a paired digital facility at this time.

Glendive has researched the cost of building the full DTV facility authorized by its digital

construction permit, and given the station's financial situation, the cost of constructing the digital

facility at this time would exceed the station's financial resources. Attached hereto is an

itemized estimate prepared by broadcast equipment and systems provider, Axcera, detailing the

estimated costs for the purchase and installation the transmitter for KXGN-DT's full-power DTV

4 Glendive has submitted its financial documentation directly to Shaun Maher, Media
Bureau under separate cover pursuant to a request for confidentiality under Section 0.459 of the
Commission's Rules. 47 C.F.R. § 0.459.
5 Given that the two stations share studio space, facilities, and employees, and jointly sell
their advertising time, the statements apportion certain administrative expenses evenly between
the two stations.
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facility. See Attachment 1. As detailed therein, the cost for the transmitter for this facility is

estimated to be at least $328,673, well beyond Glendive's present financial reach. Notably, the

attached estimate does not include the additional costs associated with the antenna, the

transmission line and the install ofboth, as well as the air conditioning equipment, electrical

work and duct work necessary for the transmitter, meaning the final price of the DTV build out

could be significantly higher.

The cost of building a full DTV facility for KXGN-TV exceeds the company's financial

resources, and would put the station and the licensee in grave financial difficulty. Furthermore,

given the extremely small size of the Glendive market, the low-penetration rate of television sets

capable of receiving DTV signals, and the company's current financial situation, Glendive does

not believe it is feasible to obtain financing for a full-power digital facility at this time.

Based on the station's financial hardship, Glendive submits that good cause exists for an

extension and waiver of the replication construction deadline and the station's underlying DTV

construction period. Previously, the Commission has granted waivers of digital construction

deadlines based on showings of financial hardship. See, e.g., DTV Build-out Requests for

Extension ofthe Digital Television Construction Deadline Commercial Television Stations, 20

FCC RCD 5773 (2005); DTVBuild-out Requests for Extension ofthe Digital Television

Construction Deadline Commercial Television Stations, 19 FCC 10790 (2004). While Glendive

is committed to the DTV transition and takes its obligations as a licensee seriously, the

company's present financial situation make it impossible for the station to build out a paired full-

power DTV facility at this time. Accordingly, KXGN-TV respectfully requests an extension of

time in which to construct its digital facilities.
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724-873-8100 t
724-873-8105 f
www.axcera.com
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Prepared for: Mr. Paul Sturlaugson
KXGN
210 South Douglas Street
Glendive, MT 59330

Prepared By: Paul J. Grzebik
Regional Sales Manager

Payment
Terms

Terms &
Conditions

Late
Payment

Estimated
Ship Date

Quotation
Expiration

Returns

Cancellation!
Restocking

Accepted by:

Company

35% Down payment with order, balance due when available for shipment.
Prices are in US Dollars and do not include shipping charges, export duties or fees,
state, federal, or local sales, use or excise taxes. Applicable sales taxes will be
invoiced at time of shipment.

All prices are quoted F.O.B. origin.

Except as set forth on this page, all goods and services provided by Axcera are
subject to Axcera's Standard Terms and Conditions (rev. 10/06) attached hereto.

Past due amounts are subject to late payment service charges of 1.5% per
month (18.0% APR).

60-90 days after receipt ofpurchase order and down payment.

Delivery schedule assumes that Axcera has received all pertinent technical
information including channel frequencies, encoding schemes, and any
special configurations required by the customer. Changes to the purchase
order must be submitted in writing and could affect the estimated ship date.

Estimated ship date and prices are valid for a period of30 days from the date
of this quotation.

Returns will not be accepted without authorization from Axcera and freight
charges must be prepaid.

A minimum 20% cancellation/restocking charge will be made on any portion
of an order that is canceled or any goods that are returned.

By: _
Signature Date Axcera

Title: _



Quotation B-13332
December 7, 2006

INNOVATOR@ HX

KXGN

Page 2 of6

.ITEM QT¥ DESCRIPTION . UNIT NET
. ..:.... :: ..,. ... fl~R1CE PRICE

1 1 Innovator® HX HHV5000AD $390,000 $390,000
5kW Avg. DTV Solid State Transmitter
Includes:
- Axcera 8VSB modulator with continuously adaptive
linear and non-linear pre-correction for optimum
performance
~ Parallel Broadband RF Power Amplifiers cover all
high band channels with no tuning or alignment
required
- Parallel linear power supplies provides simplicity
and high reliability
- Advanced in-circuit programmable control system
provides a high level of diagnostics capability and
ensures long term support
- External blower provides very quiet operation and
simplifies installation by allowing exhaust to room
or ducting to outdoors
- Full color 15" LCD Graphical User Interface
(Gill) for monitoring status and controlling
functions of the transmission system
- One remote software license tor remote access
capability via network connection
- Low Pass Harmonic Filter
- DTV Mask Filter
- Lot of Interconnecting Materials for Standard
Installation.

Channel 10

Subtotal:
Discount:

Total Price:

$390,000
$,000

$292,500
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IiJ';EM. ;.Qill¥ : ... DESC:RJ:pTION .
. UNIT' NJM'f.

., . :;:." ."." .' .; I BmCE :BroCE'. .

2 1 DTVision Signal Analysis System $7,000 No Charge
Measures ATSC performance parameters including
EVM, SNR, eye diagram, spectrum plot and more,
minimizing the need for external test equipment. All
parameters are displayed directly on the modulator's
full-color front panel display.

3 1 Additional Software License for Innovator GUI $800 $720
Allows user to access Innovator GUI from a remote
location. Remote computer requires Windows 2000
as.

4 1 3-Port Motorized Switch wlController (1-5/8") $6,500 $5,850
with Interconnecting Materials for Standard
Confieuration

5 1 Station Load (1-5/8 ") $3,600 $3,240
6 I Surge Protector $6,000 $5,400

Control Concepts BC-3-2200
7 1 Agilent E4418B EPM Power Meter $6,625 $5,963

Includes 11730C - 20' power sensor cable and 8482B
- high power, power sensor

Customer Selected Options Total Price:

INSTALLATION

$21,173

W'stem Installation and Proof ofPerformance
See "Installation Description - Solid State
Transmitter" for details.

UNIT
."PRICE

$15,000

NET
PRICE

$15,000

Estimated Installation Total:

KXGN Transmitter Equipment Total:

$15,000

$328,673
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INSTALLATION DESCRIPTION - SOLID STATE TRANSMITTER

Axcera will provide the following:

• Detailed floor plans and system layout
• Recommendations on HVAC, ventilation and AC power
• Placement of transmitter cabinets
• Installation ofthe transmitter's RF system as listed in the quotation
• Proof of performance to FCC required specifications
• General system training on site at time of installation

Customer is responsible for the following unless otherwise specified in the quotation:

• FCC construction permit
• Building or room to accommodate Axcera supplied equipment. Building should contain

appropriate lighting, heat, ventilation and sanitary facilities for an adequate working
environment

• Permits, inspections and all applicable codes and ordinances
• Union workers or licensed tradesmen, if required to perform certain parts of the installation
• HVAC including air conditioning and/or ducting
• Wiring from the site's distribution panels to the transmitter cabinets
• Grounding for the entire system
• Installation and sweeping ofwaveguide/coaxial cable from the output of the supplied

transmitter's RF system
• Installation of the antenna
• Installation of any customer supplied equipment that interfaces with the transmitter
• Heavy equipment necessary for offloading and moving heavy items to their proper location
• On site RF System sweep and optimization by the manufacturer
• Additional expenses incurred by Axcera due to delays that are out ofAxcera's direct control
• Transportation to and from site if it requires something other than a standard motor vehicle
• Trash disposal
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All orders placed with Axcera, LLC ("Axcera") are subject to these tenns and conditions and all additional tenns and conditions
presented on or accompanying an Axcera Quotation or Order Acknowledgment. Axcera specifically rejects all inconsistent or
additional provisions in Buyer's printed fonns. Within this document: (a) "Product" will mean equipment and goods sold by
Axcera to Buyer; (b) "Software" will mean software and finnware provided by Axcera to Buyer, either separately or as part of a
Product; and (c) "Service" will mean any service provided by Axcera to Buyer.

t. ORDERS. All orders are subject to written acceptance by Axcera, in its sole discretion, even if taken elsewhere by a
salesperson, selling agent or representative. After acceptance of Buyer's order, Axcera will be paid at its standard rates for any
agreed to changes including any changes in drawings, designs, specifications and shipment or Service dates.

2. PRICE. Unless otherwise stated, prices quoted for the Product and/or Software only, not including any Services, will
remain valid for thirty (30) days from Quotation date. Errors or omissions in price are subject to correction. Unless otherwise
stated freight, customs fees, duties, freight forwarder fees, consular fees, taxes however designated and all other costs after
shipment are to be paid by Buyer. Prices are in U.S. Dollars.

3. PAYMENT. Unless otherwise stated, tenns of payment are 35% down payment with order, balance due when available
for shipment within the United States and Canada; payable at Axcera's discretion through irrevocable letter of credit or 100% net
cash. Invoices will be rendered as shipments are made. Late charges of 1.5% per month or the maximum pemlitted by law on
outstanding balances may be charged.

4. SmPMENT/SERVICE. Shipment and Service dates are estimated in good faith but are not guaranteed by Axcera. After
an order is accepted, Buyer may not change shipment and Service dates without Axcera's written consent. Axcera will not be held
liable for any late delivery or similar charges. Shipments will be made F.O.B. Axcera's shipping point. Orders may be tendered in
partial shipments.

5. TITLE, RISK OF LOSS AND INSURANCE. Title, risk of loss and insurance responsibilities pass to Buyer upon
delivery ofProducts and Software by Axcera to a shipping agent or carrier.

6. CANCELLATION/CHANGES. If Buyer cancels or changes an order in whole or in part, Buyer agrees to pay for all
Services and work in process for the portion canceled or changed including a cancellation fee as detennined by Axcera. Axcera
reserves the right to cancel an accepted order in whole or in part if, in Axcera's judgment, Buyer's financial condition does not
justifY the tenns of payment specified.

7. INSPECTION. Axcera will inspect Products prior to shipment in accordance with its nonnal practices. Axcera reserves
the right to charge for other inspections or tests requested by Buyer.

8. LICENSES AND PERMITS. It is Buyer's responsibility to procure import and/or export licenses and comply with U.S.
and other applicable import and/or export regulations ifBuyer intends to export or re-export Products and/or Software.

9. PACKING. Products will be packed or packaged for U.S. shipment in accordance with standard commercial practices.
Axcera will charge a reasonable fee for packing and/or packaging for export shipment or to comply with Buyer's instructions.

10. TECHNICAL DATA. All drawings, data, designs, tooling, equipment, procedures, engineering changes, inventions,
computer software and all parts thereof, and all other infonnation, technical or otherwise which was developed, made or supplied
by Axcera as part of or in the production of any Product or Software or the perfonnance of any Service sold, rendered or licensed
hereunder will be and remain the sole property ofAxcera (or its licensor, ifany).

Buyer agrees that Software is hereby licensed (not sold) subject to the tenns set forth in the applicable Software license. Buyer
acknowledges that the Software contains infonnation and trade secrets proprietary to or licensed to Axcera. No change,
modification, defacement, alteration, reverse engineering, disassembly, decompilation or reproduction of such Software or
disclosure of progranuning content to other parties is allowed without the express written consent ofAxcera. Software is
unpublished and any copyright notices placed thereon will not be deemed to constitute publication. Buyer agrees to require
compliance with all terms ofthe applicable Software license by any future user of the Software.

11. INFRINGEMENT. Axcera will hold Buyer harmless from any loss, damage or expense (including reasonable attorney
fees) resulting from infringement of U. S. Patents, trademarks or copyrights in connection with the purchase or use ofAxcera
designed Products and/or Software. If Buyer is prevented from using any Axcera designed Product or Software by injunction or
court order because of such infringement, Axcera will, at its expense and election, either: (a) obtain the right for Buyer to continue
using such Product or Software; (b) replace such Product or Software with a non-infringing substitute; (c) modify such Product or
Software to make it non-infringing; or (d) grant Buyer a credit for such Product or Software in accordance with Axcera's
depreciation policy. Axcera will solely control and defend or settle, at its option, any action or suit for which it is responsible
hereunder. Buyer must promptly notify Axcera of any claim of infringement for which Axcera is responsible and cooperate fully in
the defense of any such claim.

Axcera has no obligation or liability under this Article for any claim based on: (a) use of any Product or Software with equipment,
devices or programs not designed by Axccra; (b) use of any Product or Software in a manner other than for which it was intended;
(c) modification of any Product or Software; or (d) Axcera's adherence to Buyer's instructions or directions, in which case Buyer
will hold Axcera harmless from any loss, damage or expense (including reasonable attorney fees) resulting therefrom.
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AXCERA STANDARD TERMS AND CONDITIONS
12. RETURNS. Products and Software may not be returned without prior autborization from Axcera. Authorized returns
may be subject to a restocking charge with transportation charges paid by Buyer.

13. WARRANTY.

a. Axcera warrants each new product (excluding software products) manufactured and sold by Axcera against defects
in material and workmanship, under normal use and service, for a period of one (I) year from the date of shipment
from Axcera's plant, when operated in accordance with Axcera's operating instructions. This warranty shall not
apply to tubes, fuses, batteries or bulbs.

b. Axcera warrants that (a) Axcera designed Software will perform substantially in accordance with the accompanying
written materials for a period of ninety (90) days from the date of shipment from Axcera's plant, and (b) hardware
accompanying such Software will be free of defects in materials and workmanship under normal use and service for
a period ofone (I) year from date of shipment from Axcera's plant.

c. Warranties are valid only when and if (a) Axcera receives prompt written notice of breach within the period of the
warranty, (b) the defective Product is properly packed and returned by the Buyer (transportation and insurance
prepaid), and (c) Axcera determines, in its sole judgment, that the Product is defective and not subject to any
misuse, neglect, improper installation, negligence, accident, or (unless authorized in writing by Axcera) repair or
alteration. Axcera's exclusive liability for any personal and/or property damages (including direct, consequential or
incidental) caused by the breach ofany or all warranties, shall be limited to the following: (a) repairing or replacing
(in Axcera's sole discretion) any defective parts free of charge (F.O.B. Axcera's plant), and/or (b) crediting (in
Axcera's sole discretion) all or a portion of the purchase price to the Buyer.

d. Equipment furnished by Axcera, but not bearing its trade name, shall bear no warranties other than the warranties
extended by the manufacturer at the time of delivery to the Buyer. NO WARRANTIES, WHETHER
STATUTORY, EXPRESSED OR IMPLIED, AND NO WARRANTIES OF MERCHANTABILITY,
FITNESS FOR A PARTICULAR PURPOSE, OR NONINFRINGEMENT, OTHER THAN AS SPECIFIED
HEREIN, SHALL APPLY TO THE EQUIPMENT FURNISHED HEREUNDER

14. IN NO EVENT WILL AXCERA BE LIABLE FOR ANY SPECIAL, INCIDENTAL, OR CONSEQUENTIAL
DAMAGES WHETHER IN CONTRACT, TORT OR OTHERWISE. TO THE EXTENT POSSIBLE UNDER
APPLICABLE LAW, THE TOTAL LIABILITY OFAXCERA SHALL BE LIMITED TO THE AMOUNTS PAID TO
AXCERA BY BUYER FOR THE PRODUCT, SOFTWARE OR SERVICE ON WHICH TIlE CLAIM IS BASED.

15. FCC RULES. Axcera warrants that in all quotations for Axcera Product that are subject to FCC rules, either: (a) the Axcera
Product complies with all FCC rules governing such Product; or (b) the Axccra Product will comply with all FCC rules governing
such Product before delivery of the Product to the Buyer.

16. GENERAL PROVISIONS.

a. Axcera reserves the right to subcontract any obligation hereunder.

b. No waiver will be valid unless in writing and no waiver granted will release Buyer from subsequent strict compliance
herewith.

c. Axcera is not liable for failure or delay in fulfilling its obligations under these Terms and Conditions due to causes beyond
its control.

d. The laws of the Commonwealth of Pennsylvania, U.S.A. will apply to all transactions hereunder. Any action hereunder
will be brought solely in thc Commonwealth of Pennsylvania, U.S.A. Any claim, except for nonpayment, will be brought
within one (I) year of shipment or completion of Services, and Buyer will be liable for any collection costs or attorney
fees.

e. Claims for non-conforming orders must be submitted within thirty (30) days from shipment date.

f. These Terms and Conditions together with Axcera's Order Acknowledgment constitute the entire agreement between
the parties with respect to the subject matter hereof and supersede any prior or contemporaneous agreement or
representation written or oral. Any amendment hereto must be written and signed by Axcera.


