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SUMMARY

Incumbent local exchange carriers are increasingly employing sophisticated and

complicated promotional discounts and bundled offerings that include local telecommunication

services. As a result, it is becoming increasingly more difficult to determine the actual retail rate

ofthe service to which the wholesale discount should apply, and disputes between incumbents

and resellers are occurring more frequently and taking longer to resolve.

The failure to properly account for promotional discounts the subsequent failure

to settle disputes promptly greatly affects the ability ofresellers to provide service in competition

with incumbents, particularly to residential customers, and thereby harms competition in those

markets.

Accordingly, the instant Petition for Declaratory ruling asks the Commission to

address issues related to the resale availability, pricing, and timing of incumbents' cash-back,

non-cash-back, and mixed bundle promotional offerings.

DCOlIKASSS/248333.2



TABLE OF CONTENTS

Page

I. INTRODUCTION 2

II. BACKGROUND 4

A. Procedural History 4

B. Actual Controversy 9

III. ARGUMENT 10

A. Resale is an hnportant Method of Local Exchange Competition and Must
Be Preserved 10

B. BellSouth's Resale Practices are Unreasonable and Discriminatory in
Violation of the Act and the Commission's Rules and Policies 13

1. Cash-Back Promotions, Checks, Gift Cards, Coupons and Similar
Giveaways 13

2. Mixed Bundles 18

N. CONCLUSION 20

DCOl1KASSS/248333.2 -1-



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

Petition of Image Access, Inc. )
d/b/a NewPhone for Declaratory Ruling )
Regarding Incumbent Local Exchange )
Carrier Promotions Available for Resale )
Under the Communications Act of 1934, )
as Amended, and Sections 51.601 et seq. )
ofthe Commission's Rules )

WC Docket No. ---

PETITION FOR DECLARATORY RULING

hnage Access, Inc. d/b/a NewPhone ("NewPhone"), through undersigned

counsel, pursuant to Section 1.1 and 1.2 ofthe Federal Communications Commission's ("FCC"

or "Commission") rules,1 hereby requests that the Commission issue a declaratory ruling to

ensure that resale remains a viable method of competitive entry into the local exchange market

and is not stifled by incumbent local exchange carriers' ("ILEC") unreasonable and

discriminatory practices and policies. As provided for in further detail below, NewPhone asks

the Commission to remove uncertainty surrounding the resale of ILEC services subject to cash-

back promotions, gift cards, coupons, checks, or other similar giveaways, and rule as to the

wholesale availability and pricing of telecommunications services offered to ILEC retail

customers as part of a mixed service bundle, i.e., a bundle consisting ofboth telecommunications

and non-telecommunications services.

47 C.F.R. §§l.l, 1.2.
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I. INTRODUCTION

In enacting the Communications Act of 1934, as amended ("the Act"), Congress

expressly recognized the import of resale as a method ofcompetitive entry into the local

exchange market. Indeed, Congress wove into the very fabric of the Act the requirement that

ILECs make available for resale, at wholesale rates, any telecommunications service that the

ILEC provides to its retail end-users, without any unreasonable or discriminatory restrictions or

limitations .2

Relying on the ILECs' Congressionally-mandated obligation to offer retail

telecommunications services at wholesale rates, NewPhone, a Louisiana corporation, started

providing pre-paid, residential local exchange services in Louisiana in 1998. NewPhone

subsequently expanded its business by entering into resale agreements withBellSouth in the

remaining eight BellSouth states, and today it serves approximately 12,000 residential customers

throughout the region using calls centers located in New Orleans and Baton Rouge, Louisiana.

Despite BellSouth's federally imposed obligations, NewPhone avers that

BeIlSouth has severely restricted, and in some·cases altogether prohibited, the resale of certain

telecommunications services at wholesale rates through its use ofvarious promotional discounts

which are designed, in part, to eliminate its resale competition.3 BellSouth has engaged in an

extensive campaign throughout its nine-state operating region to win back customers and to

retain existing customers through the use ofbundling, cash-back, and non-cash-back promotional

2

3

See 47 U.S.C. §251(c)(4).

Upon infonnation and belief, AT&T and other ILECs engage in some similar discriminatory
conduct.
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schemes which disguise promotional price discounts to retail subscribers, or prohibit resale in the

first instance.4

NewPhone contends that such conduct is umeasonable and discriminatory and

asks the Commission to declare the same.

Specifically, NewPhone requests that the Commission declare that:

(1) ILECs' refusal to make telecommunications services subject to cash-back,

non-cash-back, and bundled promotional discounts available for resale at

wholesale rates is an umeasonable restriction on resale and is

discriminatory in violation ofthe Act and the Commission's rules and

policies;

(2) for all ILEC promotions greater than 90 days in duration, at the option of

the requesting telecommunications carrier, ILECs are required to either

(i) offer to telecorinnunications carriers the value of all cash-back,

check, gift card, coupon, or other similar giveaways or

discounts in addition to making available for resale at the

wholesale discount the telecommunications service that is the

subject of the ILEC'sretail promotion; or

(ii) apply the wholesale discount to the "effective retail rate" of the

telecommunications service that is the subject ofthe ILEC's

retail promotion;

(3) the "effective retail rate" for cash-back, check, gift card, coupon, or other

similar giveaway or discounts shall be determined by subtracting the face

4 Examples ofBellSouth promotions attached hereto as Exhibit A.
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value ~f the promotional discount from the ILEC tariffed rate for the

telecommunications service that is the subject of the ILEC promotional

offering and the value of such discount shall be distributed evenly across

any minimum monthly commitment up to a maximum of three months;

(4) for all ILEC promotions greater than 90 days in duration, ILECs shall

make available for resale the telecommunications service component(s)

contained within "mixed bundle" promotions, i.e., bundles consisting of

both telecommunications service and non-telecommunications service,

such as information services, and apply the wholesale avoided cost

discount to the "effective retail rate" of the telecommunications services

contained within the mixed bundle;

(5) the "effective retail rate" of the telecommunications service component(s)

of a mixed service bundle shall be determined by prorating the

telecommunications service component based on the percentage that each

unbundled component is to the total ofthe mixed service bundle if added

together at their retail unbundled component prices; and

(6) telecommunications carriers shall be entitled to resell ILEC promotions of

greater than 90 days in duration as of the first day the ILEC offers the

promotion to retail subscribers.

II. BACKGROUND

A. PROCEDURAL HISTORY

NewPhone and BellSouth are parties to resale agreements in several states,

including the state ofNorth Carolina. Pursuant to the terms and conditions of that agreement,

NewPhone is entitled to withhold from BellSouth all disputed charges. Accordingly, NewPhone

DCOl1KASSS1248333.2 4



has withheld payment from BellSouth as it relates to the wholesale rates that BellSouth has

charged NewPhone for reselling promotions lasting more than 90 days in which BellSouth offers

its retail subscribers cash-back, check, gift card, coupon, or other such promotional discount.

On June 25, 2004, the Public Staff ofthe North Carolina Utilities Commission

("NCUC") filed a Motion with the NCUC seeking guidance on the question ofwhether local

exchange carriers ("LECs") are required to offer for resale to telecommunications resellers

special offerings of telecommunications service that feature gift items as part ofthe bargain, e.g.,

gifts such as a check or coupon or gift card, if the special offering is made to retail subscribers

for longer than 90 days.5 The NCUC sought and received comments from interested parties

including the Public Staff and BellSouth. After considering the parties' comments, the NCUC

issued an Order on December 22, 2004,in which it stated:

Despite the ILECs' argument that gift card type promotions are
incentives and/or marketing tools used to distinguish their services
in the marketplace, these promotions are in fact promotional offers
subject to the FCC's rules on promotions. While these
promotional offerings are not discount service offerings per se
because they do not result in a reduction of the tariffed retail price
charged for the regulated service at the heart ofthe offerings, they
do result in a savings to the customers who subscribe to the
regulated service. The longer such promotion·is offered, the more
likely the savings will undercut the tariffed retail rate and the
promotional rate becomes the 'real' retail rate available in the
marketplace.6

In that same order, the NCUC concluded that

5

6

In the Matter ofLocal Exchange and Local Exchange Access Telecommunications Competition,
Motion for Order Concerning Eligibility of Promotions for One-Day Notice and ll..,ECs'
Obligations to Offer Promotions to Resellers, North Carolina Utilities Commission Docket No. p.:.
100, Sub. 72b, filed June 25, 2004.

In the Matter ofImplementation ofSession Law 2003-91, Senate Bill 814 Titled, "An Act to
Clarify the Law Regarding Competitive and Deregulated Offerings ofTelecommunications
Services," North Carolina Utilities Commission Docket No. P-I00, Sub 72b, Order Ruling on
Motion Regarding Promotions, at 11 (December 22, 2004) ("First Resale Order"), attached
hereto as Exhibit B.
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[t]he promotion reduces the subscriber's cost for the service by the
value received in the form of a gift card or other giveaway. The
tariffed retail rate, would, in essence, no longer exist, as the
tariffed price minus the value of the gift card received for
subscribing to the regulated service, i.e., the promotional rate,
would become the 'real' retail rate. Thus, the ILEC could use the
promotion as a de facto rate charge without charging its tariff

•• 7
pncmg.

The NCUC also determined that BellSouth's bundled promotional offering

consisting of telecommunications service provided at no less than the tariffed retail rate and non-

telecommunications service provided free of charge, when offered for more than 90 days, should

be treated no differently than gift card promotions, as the value of the free service effectively

reduces the retail rate of the other service. 8 Thus, the NCUC required BellSouth to provide the

telecommunications service component at the effective retail rate, which is determined by

applying the wholesale discount to the discounted promotional rate.9

After the NCUC issued the First Resale Order, BellSouth filed a Motion for

Reconsideration on February 18, 2005. 10 The NCUC subsequently issued a second order on June

3,2005 in which it denied BellSouth's Motion for Reconsideration. In that second order, the

NCUC once again explained its position on BellSouth's resale obligation with regard to its

promotional offerings:

One-time incentive gifts, including gift cards, check coupons and
other merchandise, which are offered to induce customers to
subscribe to telecommunications services, are promotional

7

8

9

10

Id.

Id. at 14.

Id at 15.

Implementation ofSession Law 2003-91, Senate Bill 814 Titled, "An Act to Clarify the Law
Regarding Competitive and Deregulated Offerings ofTelecommunications Services," BellSouth
Motion for Reconsideration or, in the Alternative, for Clarifications, and for a Stay, North
Carolina Utilities Commission Docket No. P-I00, Sub 72b, filed Feb. 18,2005.
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offerings. Therefore, if such gifts or incentives are offered for
more than 90 days, as discussed in greater detail in the Order, they
have the effect of lowering the actual, 'real' retail rate. The retail
rate, and thus the wholesale rate charged to resellers, must be
determined on the basis of the 'real' rate charged to subscribers.
The Commission's Order does not prevent or in any way frown
upon the use of such incentives as gift cards and other one-time
upfront gifts. However, ifthe incentives, i.e., promotions, are
offered for more than 90 days, on the 91 51 day, resellers are entitled
to have the benefit of the promotion reflected in the wholesale rate,
meaning that the wholesale discount must be applied to the
promotional rate-not to some other theoretical listed rate which
has been undercut by a long-term promotional rate that is generally
available to subscribers in the telecommunications marketplace. If
an ILEC does not want to offer resellers a wholesale rate based on
a retail rate adjusted to reflect the effect of a promotion on the
actual retail price, then the ILEC must not offer the promotion for
more than 90 days. II

The NCUC's Second Resale Order also clarified how the true wholesale rate

should be determined for BellSouth' s mixed bundle promotions lasting more than 90 days.12

On August 2, 2005, BellSouth filed with the U.S. District Court for the Western

District ofNorth Carolina a Complaint for Declaratory and Injunctive Relief and Motion for

Temporary Restraining Order and Preliminary Injunction seeking to restrain enforcement of

certain portions ofthe NCUC orders on the grounds that they conflict with the Act and federal

regulations. 13 On that same day, the court granted BellSouth an ex parte temporary restraining

II

12

13

In the Matter ofImplementation ofSession Law 2003-91, Senate Bill 814 Titled, "An Act to
Clarifythe Law Regarding Competitive and Deregulated Offerings ofTelecommunications
Services," North Carolina Utilities Commission Docket No. P-I00, Sub 72b, Order Clarifying
Ruling on Promotions and Denying Motions for Reconsideration and Stay, at 5-6 (June 3, 2005) ,
("Second Resale Order"), attached hereto as Exhibit C. NewPhone disagrees with the NCUC's
pronouncement that resellers must wait until the 91 sl day to avail themselves of BellSouth's
promotions. NewPhone contends that the benefit of such promotions lasting longer than 90 days
should be available to resellers on day one, not day 91.

Id. at 7-10.

BellSouth's Complaint was levied against the individual NCUC commissioners in their official
capacity. See BellSouth Telecommunications, Inc. v. North Carolina Utilities Comm 'n et al.,
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order. I4 The court granted BellSouth's Motion for Preliminary Injunction at hearing on August

11,2005.15 Notably, the District Court's order only restrained the NCUC from enforcing its

conclusion as to gift card promotions and the application of the wholesale discount to the

effective retail rate of those promotions. 16

On February 16, 2006, BellSouth and the NCUC filed cross Motions for

Summary Judgment, and on May 15,2006, the Court issued an order granting BellSouth's

Motion for Summary Judgment and denying the NCUC's Motion for Summary Judgment. I7 In

that order, the court held, in pertinent part:

In its First Report and Order, the FCC stated in unambiguous terms
that 'promotions' refers only to 'price discounts from standard
offerings that will remain available for at wholesale rates, i.e.,
temporary price discounts.'First Report and Order, ~948. Had the
FCC wished to include marketing incentives such as Walmart gift
cards in the definition of 'promotions,' it could have easily done
so. The marketing incentives at issue here do not give the
customer a reduction or discount on the price ofthe
telecommunications service provided by BeliSouth. A customer
receiving a Walmart gift card in exchange for signing up to receive
certain services, for example, will pay the same full tariffprice for
the service each month as customers who subscribed to the service
without the benefit of the gift card. Ifthe marketing incentive
came in the form ofa bill credit or other direct reduction in the
price paidfor a particular service, then the incentive would
certainly be considered a promotional discount that would trigger
BeliSouth's resale obligations. The NCUC's Orders purport to
extend the definition ofpromotional discounts to include anything
of economic value. The court believes that this interpretation is

14

15

16

17

W.D.N.C. Case 3:05-cv-00345, Complaint For Declaratory and Injunctive Relief, filed Aug. 2,
2005. See also, BellSouth's Motion for Temporary Restraining Order and Preliminary
Injunction, filed Aug. 2, 2005. The aforementioned documents are attached hereto as Exhibit D.

See Temporary Restraining Order attached hereto as Exhibit E.

See Order Granting Temporary Restraining Order attached hereto as Exhibit F.

Id. at 7.

See Order Granting BellSouth's Motion for Summary Judgment ("Summary Judgment Order")
attached hereto as Exhibit G.
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contrary to the plain language of the statute and the FCC
implementing regulations. I8

Notably, the District Court's order did not expressly address BellSouth's cash-

back promotions, which effectively reduce the price paid for a particular service. The court also

did not address issues concerning BellSouth's mixed bundle promotional offerings, as BellSouth

did not appeal that aspect of the NCUC's orders. I9 Despite that the NCUC's orders remain in

effect as to BellSouth's bundled promotional offerings, BellSouth refuses to comply with the

terms of those orders.

Emboldened by the district court's decision, BellSouth has filed a complaint

against NewPhone with the same court, seeking in excess of $2 million for what BellSouth

alleges inter alia is NewPhone's breach of its obligation to pay BellSouth under the parties' 2002

and 2006 interconnection agreements.20

On June 12, the NCUC filed a notice with the District Court, appealing the

District Court's May 15,2006 Summary Judgment Order to the U.S. Court ofAppeals for the

Fourth Circuit.21

B. ACTUAL CONTROVERSY

Section 1.2 of the Commission's rules provides that "[t]he Commission may, in

accordance with section 5(d) of the Administrative Procedure Act, on motion or on its own

18

19

20

21

Id. at 6 (emphasis added).

Id.

BellSouth Telecommunications, Inc. v. Image Access d/b/a NewPhone, W.D.N.C. Case 3:06-cv­
00157, Complaint, filed April 4, 2006, attached hereto as Exhibit H. NewPhone's Answer is due
on June 14, 2006 and it plans to file a Motion to Dismiss at that time.

See NCUC Notice ofAppeal attached hereto as Exhibit 1.
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motion issue a declaratory ruling tenninating a controversy or removing uncertainty.,,22 As the

procedural history cited above illustrates, this dispute is not merely academic. NewPhone and

BellSouth have been engaged in a series ofdisputes over these very issuesbefore the NCUC and

the U.S. District Court in North Carolina. Accordingly, the instant Petition represents an actual

controversy which the Commission should tenninate in accordance with Section 1.2 of the

Commission's rules. The Commission is best suited to resolve this matter -- not the courts -- by

removing uncertainty surrounding the core resale competition issues presented herein.23

III. ARGUMENT

A. RESALE IS AN IMPORTANT METHOD OF LOCAL EXCHANGE COMPETITION AND

MUST BE PRESERVED

Congress expressly recognized that resale is an important method of competitive

entry into the local exchange market. The resale obligations are woven into the very fabric ofthe

market opening provisions of the Act by imposing distinct obligations upon different categories

ofcarriers. First, Section 251 (b)(1) of the Act, which applies to all local exchange carriers,

provides that no local exchange carrier shall "impose unreasonable or discriminatory conditions

or limitations on [] the resale of its telecommunications services.,,24 By contrast, the resale

obligations under Sections 251(c)(4) and 271 (c)(2)(B)(xiv), apply only to ILECsand RBOCs,

respectively. Section 251 (c)(4) requires ILECs:

(A) to offer for resale at wholesale rates any telecommunications
service that the carrier provides at retail to subscribers who are not
telecommunications carriers; and (B) not to prohibit, and not to
impose unreasonable or discriminatory conditions or limitations
on, the resale ofsuch telecommunications service, except that a
State commission may, consistent with regulations prescribed by

22

23

24

47 C.F.R. §1.2.

See Iowa Uti/so Bd. v.FCC, 120F.3d 753,818-19.

47 U.S.C. §251(b)(l).
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the Commission under this section, prohibit a reseller that obtains
at wholesale rates a telecommunications service that is available at
retail only to a category of subscribers from offering such service
to a different category of subscribers.25

Section 27l(c)(2)(B)(xiv) provides that, in order for a Bell Operating Company to provide in-

region interLATA services, it must offer telecommunications services for resale in accordance

with section 251(c)(4) and the avoided cost pricing standard enunciated in Section 252(d)(3).26

In the Local Competition Order, the Commission explained "the strategic

importance of resale to the development of competition," by stating that "[r]esale will be an

important entry strategy for many new entrants, especially in the short term when they are

building their own facilities. Further, in some areas and for some new entrants, we expect that

the resale option will remain an important entry strategy over the longer term.,,27 Indeed, resale

allows competitive providers the flexibility to increase their market presence through resale

beyond the reach of their existing networks. It also allows competitive providers to increase

their market share more quickly than would be possible solely through expansion oftheir own

networks.

The Commission reemphasized the important policy concerns that make

restrictions on resale undesirable in granting BellSouth Section 271 authority. In its South

Carolina 271 Order, the Commission stated, "[r]esale is one of three mechanisms Congress

25

26

27

47 U.S.C. §251(c)(4) (emphasis added).

47 U.S.C. §271(c)(2)(B)(xiv). 47 U.S.C. §252(d)(3) provides, in pertinent part, "a State
commission shall determine wholesale rates on the basis of retail rates charged to subscribers for
the telecommunications service requested, excluding the portion thereof attributable to any
marketing, billing, collection, and other costs that will be avoided by the local exchange carrier."

In the Matter ofImplementation ofthe Local Competition Provisions in the Telecommunications
Act of1996, First Report and Order, 11 FCC Rcd 15954, ~907 (reI. Aug. 8, 1996) ("Local
Competition Order").
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developed for entry in the BOCs' monopoly market.,,28 The Commission cited to its Local

Competition Order, in which it found that

[t]he ability of [I]LECs to impose resale restrictions and conditions
is likely to be evidence ofmarket power and may reflect an attempt
by [I]LECs to preserve their market position. In a competitive
market, an individual seller (an [I]LEC) would not be able to
impose significant restrictions and conditions on buyers because
such buyers tum to other sellers. Recognizing that [I]LECs possess
market power, Congress prohibited unreasonable restrictions and
conditions on resale.29

The Commission also recently reaffirmed the importance of resale in its Qwest

Omaha Forbearance Order.3o In that order, the Commission granted, in part, and denied, in

part, Qwest's petition for forbearance from numerous statutory and regulatory obligations related

to Qwest's provision of service in the Omaha Metropolitan Statistical Area ("MSA"). In

denying Qwest's petition for forbearance from the resale obligations of Section 251(c)(4), the

Commission stated that "Qwest has not persuaded us that section 251 (c)(4) resale is no longer

necessary in the Omaha MSA to ensure reasonable and nondiscriminatory pricing, and ensure

that customers' interests are protected ... [W]e conclude that section251 (c)(4) resale continues

to be necessary to existing competition and makes future competitive entry possible.,,31

Given the Commission's recent series of orders limiting ILEC unbundling

obligations, resale is now an even more important method of local exchange competition.

Central to this reality, however, is that the barriers to resale entry remain low and that resellers

28

29

30

31

In the Matter ofApplication ofBellSouth Corp., et al. Pursuant to Section 271 ofthe
Communications Act of1934, as amended, To Provide In-Region, InterLATA Services In South
Carolina, Memorandum Opinion and Order, 13 FCC Red 539, ~223 (reI. Dec. 24, 1997) ("South
Carolina 271 Order').

Id., quoting Local Competition Order, 11 FCC Red at 15966, ~939.

In the Matter ofQwest Corporation for Forbearance Pursuant to 47 u.s. C. §160(c) in the
Omaha Metropolitan Statistical Area, WC Docket No. 04-223, FCC 05-170, reI. Dec. 2, 2005,
~63 ("Qwest Omaha Forbearance Order").

Id., ~88.
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are able to obtain service upon reasonable rates, tenns and conditions in order to compete with

the ILECs. In order to ensure that resale remains a viable alternative for competitors and

consumers, the Commission must declare inter alia that ILECs are required under the Act and

the Commission's rules to apply the wholesale avoided cost discount to the "effective" retail rate

of the telecommunications service(s) which are the subject oithe ILEC's cash-back, non-cash-

back, and mixed service bundle promotions.

B. BELLSOUTH'S RESALE PRACTICES ARE UNREASONABLE AND DISCRIMINATORY

IN VIOLATION OF THE ACT AND THE COMMISSION'S RULES AND POLICIES

1. Cash-Back Promotions, Checks, Gift Cards, Coupons and Similar
Giveaways

The first type ofpromotional discount used by BellSouth to discriminate against

and eliminate its resale competition isa promotion lasting more 90 days which is offered to its

end-user subscribers in the fonn ofcash-back or other promotions which effectively reduce the

price of the telecommunications service purchased by subscribers by the valueofthat promotion.

Although BellSouth makes the services subject to such promotions available for resale at the

applicable state cOinmission avoided cost discount rate, BellSouth does not provide resellers with

the value ofthe promotional discount that it provides to its own end-users, e.g., cash-back, nor

does BellSouth apply the state commission approved wholesale avoided cost discount to the

"effective retail rate" (the tariffed retail rate minus the value of the promotional discount) of the

telecommunications services offered for resale. BellSouth's extensive use of these cash-back

and non-cash-back promotions enables it to disguise promotional price discounts to its

DCOI/KASSSI248333.2 13



subscribers and undercut the price at which resellers are able to offer customers the same

service.32

Section 251 (c)(4)(B) ofthe Act provides that ILECs are "not to prohibit, and not

to impose unreasonable or discriminatory conditions or limitations on, the resale of such

telecommunications service.,,33 Section 271 (c)(2)(B)(xiv) of the Act echoes that section,

requiring Bell Operating Companies providing in-region, interLATA services to provide

telecommunications services for resale in accordance with Section 251 (c)(4) in order.34

In the Local Competition Order, the Commission concluded that resale

restrictions are presumptively unreasonable and that an ILEC can rebut that presumption but

only if the restrictions are "narrowly tailored.,,35 Similarly, Section 51.605(e) of the

Commission's rules provides that,"[e]xcept as provided in Sec[tion] 51.613, an [I]LEC shall not

impose restrictions on the resale by a requesting carrier of telecommunications services offered

by the [I]LEC.,,36 Section 51.613(a), in tum, provides that the only restriction on resale that may

be imposed by ILECs are those concerning cross-class selling and short term promotions of 90

days or less.37

Importantly, Section 51.613(b) also states that"[w]ith respect to any restrictions

on resale not permitted under paragraph (a), an [I]LEC may impose a restriction only ifit proves

32

33

34

35

36

37

In some cases, BellSouth's cash-back offers may result in a situation where the effective retail
price of the service is below BellSouth's cost. See Local Competition Order, 11 FCC Red at
15973, '956 (requiring ILECs to apply the wholesale discount on services at below-cost levels).

47 U.S.C. §251(c)(4)(B).

47 U.S.C. §271(c)(2)(B)(xiv).

Local Competition Order, 11 FCC Red. at 15966, '939.

47 C.F.R. §51.605(e).

See 47 C.F.R. §51.613(a). Cross-class selling, e.g., offering business customers a residential
customer promotion, is only prohibited to the extent that a state commission relieves an ILEC of
its resale obligations with respect to cross-class promotions.
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· to the state commission that the restriction is reasonable and nondiscriminatory.,,38

NewPhone is not aware of any state in which BellSouth has proven that its restrictions on resale

are either reasonable or nondiscriminatory.39 BellSouth's refusal to allow NewPhone to resell

telecommunications service at the same rates, terms and conditions under which BellSouth offers

such services to its own customers is not a "narrowly tailored" restriction. To the contrary,

BellSouth's practices are discriminatory and constitute unreasonable restrictions on resale in

violation of Sections 25 1(c)(4)(B) and 271 (c)(2)(B)(xiv) ofthe Act, as well as Section 5l.605(e)

of the Commission's rules.

NewPhone's contentions regarding the application of the wholesale discount to

the "effective retail rate" are further supported by the Commission's Arkansas Preemption

Order. In that order, the Commission preempted an Arkansas statute that was contrary to the

Commission's implementation of section 251(c)(4)(B), stating:

in connection with offering to competing carriers a retail service
that an incumbent LEC markets to its end-user customers at a
promotional price for longer than 90 days, the second sentence of
9(d) allows the incumbent LEC to apply the wholesale discount to
the ordinary retail rate, whereas our rules require the incumbent
LEe to apply the wholesale discount to the special reduced rate.40

Moreover, NewPhone maintains that the North Carolina district court erroneously

created a distinction between those promotions that directly reduce the retail rate of a

38

39

40

47 C.F.R. §51.613(b).

To the contrary, as demonstrated herein, the NCUC found that BellSouth's promotions such as its
cash-back offers have the effect oflowering the "real" retail rate and that BellSouth must
determine that wholesale rate charged to resellers on the basis of the "real" retail rate charged to
BellSouth subscribers.

In the Matter ofPetitions for ExpeditedDeclaratory Ruling Preempting Arkansas
Telecommunications Regulatory Reform Act of1997 Pursuant to Sections 251,252, and 253 of
the Communications Act of1934, as amended, Memorandum Opinion and Order, 14 FCC Rcd
21579, ~47 (reI. Dec. 23, 1999) ("Arkansas Preemption Order") (footnotes omitted) (emphasis
added).
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telecommunications service and. certain promotions that indirectly reduce the retail rate.41 There

is simply no basis for such a distinction under the Act or the Commission's rules. Indeed, in the

Local Competition Order the Commission expressly recognizing that ILECs could use

promotions like BellSouth'sto manipulate their retail rates and effectively avoid their resale

obligations. As such, the Commission found that the resale requirement of Section 251 (c)(4) of

the Act

makes no exception for promotional or discounted offerings,
including contract and other customer-specific offerings. We
therefore conclude that no basis exists for creating a general
exemption from the wholesale requirement for all promotional or
discount service offerings made by incumbent LECs. A contrary
result would permit incumbent LECs to avoid the statutory resale
obligation by shifting their customers to nonstandard offerings,
thereby eviscerating the resale provisions of the 1996 Act.42

Explaining that promotional offerings greater than 90 days in duration must be offered for resale

at wholesale rates pursuant to Section 251(c)(4)(A), the Commission also stated,

To preclude the potential for abuse ofpromotional discounts, any
benefit ofthe promotion must be realized within the time period of
the promotion, e.g., no benefit can be realized more than ninety
days after the promotional offering is taken by the customer if the
promotional offering was for ninety days. In addition, an
incumbent LEC may not use promotional offeringsto evade the
wholesale obligation, for example by consecutively offering a
series of90-day promotions.43

As should be evident from the above-referenced language, the Commission does

not distinguish between promotions which directly reduce the retail rate of a telecommunications

service and those that indirectly do so. The rules which the Commission adopted in the Local

Competition Order plainly state that all promotional offerings must be made available for resale,

41

42

43

Summary Judgment Order at 6.

Local Competition Order, 11 FCC Red at 15970, ~948 (footnote omitted) (emphasis added).

Id., ~ 950.
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other than those expressly provided for in Section 51.613 (cross-class and short term

promotions), and that ILECs are prohibited from restricting, limiting or refusing in the first

instance to make telecommunications service available for resale. Even assuming arguendo that

the court decided the matter correctly with regard to indirect, non-cash discounts such as

BellSouth's Walmart gift card promotions, that analysis does not apply to cash-back promotions

which effectively reduce the price ofthe retail telecommunications service.

As demonstrated above, BellSouth is obligated to provideresellers with the

benefit of cash-back promotions, gift cards, coupons, checks, or other similar giveaways in

association with making the telecommunications service available for resale, pursuant to the Act

and the Commission's rules. BellSouth's refusal to do so constitutes an umeasonable restriction

on resale in violation of the Commission's rules and Sections251(c)(4)(B) and 271 (c)(2)(B)(xiv)

of the Act. In light ofthe foregoing, the Commission should declare that for all promotions

greater than 90 days in duration, at the option ofthe requesting telecommunications carrier,

BellSouth shall either (i) in addition to offering the telecommunications service that is the

subject of the promotion at the wholesale avoided cost service discount, offer to

telecommunications carriers the value of all cash-back, check, gift card, coupon, or other similar

giveaways or discounts that BellSouth provide to retail end-users; or (ii) apply the wholesale

avoided cost service discount to the "effective retail rate" of the telecommunications service that

is the subject ofthe AT&T or BellSouth promotion. The Commission should also declare that

the "effective retail rate" shall be determined by subtracting the face value of the promotion from

the tariffed rate, that the value of such discount shall be distributed evenly across any minimum

monthly commitment up to a maximum of three months, and that telecommunications carriers
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shall be entitled to resell ILEC cash-back and non-cash-back promotions of greater than 90 days

on the first day the ILEC offers the promotion to retail subscribers.

2. Mixed Bundles

The second type ofpromotion used by BellSouth to discriminate against and

attempt to eliminate its resale competition are promotions lasting more that 90 days in which

BellSouth offers a mixed service bundle, i.e., a bundle consisting ofboth telecommunications

and non-telecommunications services, such as information services. By bundling a

telecommunications service together with a non-telecommunications service, an ILEC is able,

among other things, to disguise the true retail price of the telecommunications service and

thereby discriminate against its resale competitors by applying the wholesale avoided cost

discount to the tariffed retail rate rather than to the real rate at which BellSouth offers the

bundled telecommunications service to its own subscribers (the "effective retail rate").

BellSouth, however, does not even concede that the telecommunications service incorporated

within a mixed service bundle is available for resale in the first instance.

As explained above, Section 251(c)(4)(B) of the Act and Section 51.605(e) of the

Commission's rules prohibit ILECs from imposing unreasonable or discriminatoJ;Y conditions or

limitations on telecommunications available for resale, or refusing in the first instance to provide

telecommunication services for resale. BellSouth's practices concerning the resale ofmixed

bundle promotions violates both the Act and the Commission's rules. In the Local Competition

Order, the Commission concluded "that the plain language of the 1996 Act requires that the

incumbent LEC make available at wholesale rates retail services that are actually composed of

other retail services, i.e., bundled service offerings.,,44 Although the Commission also explained

44 Local Competition Order, 11 FCC Red at 15936,1877.
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that "[s]ection 251(c)(4) does not impose on incumbent LECs the obligation to disaggregate a

retail service into more discrete retail services,,,45 those pronouncements were only as to bundles

of"pure" telecommunications services, not mixed bundles. Indeed, the Commission recognized

that by allowing ILECs to refuse to disaggregate pure telecommunications service bundles where

the necessary telecommunications service component is not available as a stand-alone service, a

reseller could still gain access to the necessary telecommunications component(s) by obtaining

the entire bundle at wholesale rates. By contrast, ifmixed bundles were not required to be

disaggregated, it lawfully would allow ILECs to refuse to offer the entire mixed bundle for

resale, effectively "locking up" the telecommunications components of such bundles. Surely the

Commission could not have intended such a result. At a minimum, either the entire mixed

service bundle must be available for resale at wholesale rates, or the telecommunications services

component(s) must be made available for resale at wholesale rates. Anything less is

discriminatory and is an unreasonable restriction on resale in violation of the Act and the

Commission's rules. As such, the Commission should declare that, for all ILEC promotions

greater than 90 days in duration, the ILEC shall make available for resale the

telecommunications services component(s) ofILEC mixed bundle promotions. The Commission

should also declare that telecommunications carriers are entitled to resell bundled promotions

lasting longer than 90 days as ofthe first day the ILEC offers the promotion to retail subscribers.

Equally as important as the availability of the telecommunications service

component(s) ofILEC mixed bundle promotions, however, are the prices at which

telecommunication services may be obtained for resale. In order for resellers to effectively

compete against ILECs, the ILECs must make apply the wholesale avoided cost discount to the

45 Id.
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"effective retail rate" ofthe telecommunications services contained within the mixed bundle. To

do otherwise would be discriminatory and would allow the ILECs to undercut their resale

competitors and offer services to their customers that resellers could not offer, let alone match

the price.

Accordingly, NewPhone contends that the Commission the must require ILECs to

offer resellers the telecommunications service component(s) of a mixed service bundle

promotion at the "effective retail rate" of the telecommunications component, which should be

determined by prorating the telecommunications service component based on the percentage that

each unbundled component is to the total of the mixed service bundle if added together at their

retail unbundled component prices. For example, if the individual components comprising a

mixed service bundle have a combined retail price of$150 if purchased on a stand-alone basis,

and the telecommunication service component has an stand-alone retail price of$30, the

telecommunications service component would have an "effective retail rate" of 20% ofthe total

mixed service bundled price.46

IV. CONCLUSION

Consistent with the foregoing, the Commission should act to preserve resale as a

viable method of local exchange competition by granting the instant Petition for Declaratory

Ruling.

46 This calculation is generally consistent with the way taxing authorities apply a variety of taxes
and policies to various components ofbundled offerings.
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Or visit us online any time at bellsouth.com/welcome.

.Pora espanol por favor "arne 011.888.688.7784.

@BELLSOUTH
Listening. Answering.·
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.» How can you enjoy $249 in savings? "Bundling" is the answer.

Dear samuel Adams:

Simplifying your life. Giving you more for less money. That's what the 8ellSouth' Value Answersw bundle is all about. This special
bundle offers more feature. than comparable plans from other companies -with extra annual savings too.

Become a BellSouth' Complete Choice' plan' customer and you'lf enjoy unlimited local calling and special features that let you
manage your calls. You'll also become eligible 'or $5 monthly savings on other services. including high-speed Internel. Cingular
Wireless' and DIRECTV" Se.-vice. Add the BeIiSouth" Un~mited Plan for long distance and you con double your savings up to $10 a
month. The two bundle options below include Complete Choice and highlight how you can start saving today.

» with the Nickel Value Plan

• BeilSCUth Complete Choice plan, including
unlimited local colling and multiple colling
fec:tures such as Caller ID Deluxe. Coli Waiting.
Call BIocIc, Calf Forwarding and more..

• aellscuth· Nickol Value plan for 1000g
distance calls 10 anywhere in the U.s..
anytime. for OIlly 5 cents per minute.
As 0 bonus, you'll receive100 Free minutes
each month for three months'.

$36.95/month'

Save up to $165 for the fint year"

» with the Unlimited Plan for
long distance
• BellSouth Complete Choice plan

• BeIiSouth Unlimited Plan for long
distance t:aJling onywhere in the US.•
anvtime. for one low monthly rote.
Get $25 cosh bad:

S54.9'/month'

Sove Up to $249 for the first year"
$25 Cash Back'

8elISouth 0150 gives you extra benefits no other company con offer-
• Get all these services from BeUSouth-locol,long distollCe,lnternatiooal,lnlernet.Cingulor Wireless. and OIR~avservice
• Award-winning customer service
• Cuslomized bundles that fit your fifestyle with extra savings

Sign up before it's loo late.
These offers are only available for a limited time. so sign up today_ To get oJlthe Sen/ices you need. cosh back. special savings.
and our aword-winoing cuslomer service. coli 1.877.294.2105 today.

SillCereiv.

Kim S. Whitehead
VICe President. Consumer Segment Marketing

MLCCOB
ifI11·S

Get up to $25 cash back with BellSouth Answers~

Hurry, offer ends soon.
Call 1.877.294~2105 or visit bell$Outh.comlcoshback.

flea........ bock 011_ for Imporlanll....... or>d candilonL
IN)o110fG

@BELLSOUTH
l1Iten/ng.~.
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samuel Adoms .
8232 Pritchard PI.
New Orleans LA 70118·3156
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Hurry, offer ends soon.

up to $25.00

_u...:.p_to_f_w_e_n_fy:...--_fl_·v_e_d_o_'_'a_rs_CIl_'lIlO ~ ,/~

Vice President ConsumerSegment Marfceting
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P.O. Box 530590
Birmingham. AL 35253-0590

W13lAE.a297007-07/14

Gene Dry
1328 Octavia 51.
New Orleans, LA 70115-4225
1[...01......11...11.1.1••'"',,1.1,,1.1.'.1,,.1.11.1111I11.1

Dear Gene Dry,

Simple is good, and here's an offer that's simply perfect for you.

Forjust $44.99a month for 12 months:
you'll get the BeJISout~UnlimitedAnswersSM Bundle, which includes:

• BeJlSouthlD Unlimited Plan for long distance..24 hours a day, 7 days aweek:

• Unlimited local service

• BelfSouthlP Voice Mail service.•so you never miss a call. (Available upon request.)

• Caller ID Deluxe, Call Waiting Deluxe, Call Return N9), Three-Way Colling,
Call Forwarding. Call Block and more.3

• Local service connection fee waived - a savings of up to $41.001

This plan is normally $49.99 a month. But, with this special offer, you'll get a $5.00 a month
discount for the first twelve months - a savings of $60.00!

We'll give you a $100 Visa· RewardCardplus
·$25 CASH BACKfor the Unlimited Plan!4

BeJlSouth is the one company that offers it all - high-speed 'nternet services. local and long
distance. Cingular Wireless· and DIREOV· service.

Ask us how to get a free D1RECTV· DVR. plus a standard DIRECTV"' System for up to 3 additional
rooms, including standard installation.~(After $100 mail-in rebate from DIRECTV on approved
credit. Programming commitment required.) Plus, ask about great exclusive sports packages
{rom DIRECTVf

To sign up for this offer today, call us toll free at 1.888.2.47.4184.
Mondoy through Friday, 8 a.m. -7 p.m. EST and Saturday. 8 a.m_ - 5 p.m. EST
and be sure to mention promo code AROS.
Or visit us online any time at bellsouth.com/welcome.

Sincerely.

-~~~

...~.

1.·'­..

Carlos A. Salinas
Senior Director, Consumer Marketing Para slpaiiol pol' favor Iiams all.8n.sn.213?

I'romoAlt05IBUN36 (see bock for more details)
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> Welcome to Bel/South!
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W.nt to .Impl/fy your life?
If so, let us make things easier with this
special offer. You11 love It.

Why BefiSouth?
Only Bel/South delivers the quality, servlte,
reliability, and savIngs you deserve. There's
no need to go anywhere else.

See for your••lf.
Sign up with BellSouth today and save.

HowMuch Can I SaVlt'?

Your Special Offer

For just $5&.63 per month,

LoQ/ Calling Plan:
• Resldentlal Une With Unlimited Local Calls

Long Dlmnce Plan;
• Bel/SouthS Nickel Savings Value plan

DIRBCTV8;

• DI~ Service from BeliSouth

Plu....you also get;
• $50.00 cash back
• 2 Free Features
.• $41.00 Connection Fee Waived!
• seliSouth~ Voice Mall Service

ol'del' now

......
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:.....

\ .~' l. ,. .'. i
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https://www.bellsouth.comJappsimr/orderinglconsumer/controller.jsp?aetion=entry&ec==4S2S976SS29 6/6/2005
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Want to see some real heroics?
We have a money-saving offer that is just
right for you.

Why BeliSouth?
That's easy. BellSouth delivers the quality,
service, reliability, and savings you deserve.

. There's no need to go anywhere else.

See for yourself.
Sign up with Bel/South today and save.

-

How Much Can I Save?

. Your Special Offer

For just $76.62 per month,

Local C11l1ing Plan:
• Residential Une With UnlimIted Lo

Long· Distance Plan:
• BelISouth8 Basic Unlimited II Sav
Plan

DJREC:JV5:
• DIRE<:TV8 Service from BeUSouth

Plus_.you also get:
• 2 Free Features
• $41.00 Connection Fee Waived!
• $25 cash back for Basic UnlimIted
• BeIlSouth@ Voice Mall Service

order now
',.

Copyright 1995-2005 BellSouth Corp. All Rights Reserved.
L,e.9~.I. !':Ioti.c;~~ I P'~iYil,cy.pa!!cy I ~ite Map I Feedback

https://www.bellsouth.comlapps/rnr/orderinglconsumer/controller.jsp?aetiolFentJy&ec=452... 51912005
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> Welcome. to Bel/South!
til
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" ,Savings Start Here

Get ready to save.
This offer Is exactly what you ·have been
waiting for.

Why BellSouth?
That's easy. Dependability, clarity,
competitive pricing, and great deals.
BellSouthhas the right offer for you.

Se. for your••lf.
Sign up with BellSouth today and save.

How Much Can I Save?

Your Special Offer

For just $84.94 per month,

LOCOlI calling P&'n1
• BeIlSouthGt Complete Chole.~ Plan

Long Dletance Planl
• BeIlSauth~ UnlimIted Savings Value plan

Internet Service:
• BeIlSouth(j FaStAeeess(j DSl Xtreme

• $41,00 Connection Fee Waived!
• $~OO VISA Ileward ClIrd
• FREE BeIlSouthGt Volee Mall service

orde"noV!'
.. _ •••.:.J ......

https:!lwww.bellsouth.comlappslmr/orderlnglconsumer/controller.jsp?action==entry&ec=4S216923171 4/14/2005
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION

RALEIGH

DOCKET NO. P-100, SUB 72b

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Implementation of Session Law 2003-91, )
Senate Bill 814 Titled "An Act to Clarify the )
Law Regarding Competitive and Deregulated )
Offerings of Telecommunications Services" )

ORDER RULING ON MOTION
REGARDING PROMOTIONS

BY THE COMMISSION: On June 25, 2004, the Public Staff filed a Motion for
Order Concerning Eligibility for One-Day Notice and ILECs' Obligations to Offer
Promotions to Resellers. On July 7, 2004, the Commission issued an Order Seeking
Comments on the Public Staff's Motion Regarding Promotions with initial comments due
no later than August 6, 2004 and reply comments August 24, 2004. The following
parties or groups of parties filed timely initial comments: the Public Staff; BellSouth
Telecommunications, Inc. (BeIlSouth); Time Warner Telecom of North Carolina, L.P.,
US LEC of North Carolina, Inc., and Southeastern Competitive Carriers Association
(collectively, the "Joint Commenters"); and ALLTEL Carolina, Inc., Carolina Telephone
and Telegraph Company, Central Telephone Company, and Verizon South Inc.
(collectively, the "ILECs").

By Supplemental Order issued on August 24, 2004, the Commission granted the
Public Staffs Motion for an extension of time until August 31, 2004, for all parties to file
reply comments. The following parties filed timely reply comments: the Public Staff,
BellSouth, Verizon South Inc. (Verizon), and Carolina Telephone and Telegraph
Company (Carolina) and Central Telephone Company (Central) (collectively, "Sprint").

PUBLIC STAFF'S MOTION

The Public Staffs Motion sought the Commission's further guidance on the
proper construction of the provision in G.S. 62-133.5(f) authorizing the filing on one
day's notice and without Commission approval of

any promotion or bundled service offering for residence or business
customers involving both regulated and nonregulated services that feature
price discounts that apply exclusively to services not regulated by the
Commission.

G.S. 62-133.5(f). Specifically, the Public Staff sought guidance on construction of the
statutory language as it relates to matters regarding promotional discounts/nonregulated



service as set forth below. In addition, the Public Staff sought guidance, also as set
forth below, on the application of the resale obligation created by TA96.

A. Promotional Discounts/Nonregulated Service

1) Are gift cards, checks, coupons for checks or similar types of benefits
promotional discounts or nonregulated services, as Carolina/Central have contended?

The Public Staff argued that bill credits, gift cards, checks or coupons offered to
customers by a company's regulated business as a promotion to encourage
subscription to a regulated service are promotions featuring price discounts. When
inducements such as gift cards are given in exchange for subscription to both regulated
and nonregulated services, the customer effectively receives a price discount even
though the company's tariffed price for the regulated service remains unchanged. It is
irrelevant whether the cost of the telecommunications service is directly affected or the
customer reduces his expenses elsewhere through use of a gift card, check or coupon.
The Public Staff further stated that gift card type promotions are not telecommunications
services.

The Joint Commenters noted that, while not "services" according to the
definition in G.S. 62-3(27), gift cards, checks, coupons and similar incentives are
discounts offered to induce customers to purchase certain specified services. In order to
invoke the one-day notice provision of Section 62-133.5(f) applicable when a discount
applies solely to nonregulated services, the company offering the promotional discount
has the burden of establishing that such discount applies only to the nonregulated
portion of a mixed or bundled regulated/nonregulated service offering.

BellSouth contended that gift cards, checks, coupons for checks and similar
types of benefits are marketing incentives. According to BellSouth, such incentives are
not telecommunications services, nor are they promotional discounts, since customers
are not provided a reduction, i.e., a discount, from the retail price of the service(s)
offered in conjunction with the incentive(s).

According to the ILECs, gift cards, checks, coupons for checks and similar types
of benefits are themselves nonregulated services. Sprint maintained in its reply
comments that any services, such as gift cards, checks or check coupons, not
contained in Carolina's and Central's General Subscriber Services or Intrastate Access
Tariffs are not regulated by the Commission and are, therefore, nonregulated services.
Verizon noted in its reply comments that gift cards, checks and coupons are marketing
incentives, not regulated services. Verizon further stated that gift card type incentives
cannot be considered promotional discounts because they cannot be used to reduce
the retail price a customer pays for regulated services.

2



DISCUSSION OF QUESTION A-1

The Commission agrees with the Joint Commenters and the Public Staff
inasmuch as they argued (1) that gift cards, checks, check coupons and similar benefits
offered as an inducement to purchase telecommunication services are not themselves
services (regulated or nonregulated) offered by a public utility, and (2) that such
inducements are promotional discounts nonetheless. The Commission is persuaded
that anything of economic value paid, given, or offered to a customer to promote or
induce purchase of a bundled service offering of both regulated and nonregulated
telecommunications services is a promotional discount. Gift cards and similar benefits
or incentives are not services offered by a public utility and they are not being offered by
local exchange carriers as either regulated or nonregulated services. However, when
such benefits are offered to induce the purchase of regulated andlor nonregulated
services these benefits are promotional discounts. While the retail price to the customer
of neither the regulated or nonregulated portions of the bundle is necessarily lowered as
part of gift card type promotions, the customer nevertheless receives the offered bundle
for a savings because the gift card, check, coupon for check, or other thing of value
provided returns value to the customer for the purchase of a bundle. The customer
does not receive this savings or value unless he purchases the specified bundle
associated with the promotion. Thus, because the savings or benefit is received only in
exchange for the purchase of the bundle, the bundle is in effect discounted to the
customer by the amount of the monetary benefit or thing of value provided in return. 1

2) If such benefits are promotional discounts rather than nonregulated services, in
what cases are the promotional discounts considered "price discounts that apply
exclusively to services not regulated by the Commission"?

The Public Staff argued that, only when the benefit of promotional discounts is
funded solely from nonregulated operations of the local exchange carrier, are such
discounts price discounts that apply exclusively to services not regulated by the
Commission. The Public Staff stated that since the statute restricts the one-day notice
provision to cases in which price discounts apply exclusively to services not regulated
by the Commission, the burden rests on the company offering the promotional discount
to establish that the promotional discount applies exclusively to nonregulated services,
i.e, is funded from nonregulated operations. The Public Staff commented that a bundle
typically has one price for two or more services, making it impossible to discern, without
further information, which services in the bundle have been discounted.

The Joint Commenters implicitly agreed that a price discount applies
exclusively to nonregulated services when a promotion is funded solely from
nonregulated service offerings and the revenue from the regulated portion of a mixed
offering is "booked" at the full retail rate or value. The Joint Commenters stated that to

1 Also, as discussed below in Part B of this Order, the real price of the service eventually
becomes the retail price minus the value received for purchasing the service, i.e., the price is discounted
by the value received. After a promotion is offered for a long enough period of time, the tariffed retail
price is then no longer the real price.

3



the extent a LEC seeks to invoke the one-day notice provision of G.S. 62-133.5(f) with
respect to gift card type incentives, the burden should be on the LEC to demonstrate
that the promotional discount generated by the incentive is solely applied to (charged
against) the nonregulated portion of any mixed bundle of regulated and nonregulated
services. According to the Joint Commenters, if the regulated portions of a bundled
offering are accounted for or "booked" at less than the retail value of the regulated
services, then the discount does not apply exclusively to nonregulated services and the
one-day notice provision of G.S. 62-133.5 is not applicable to the LEC's promotion.

BellSouth stated that since these benefits are not promotional discounts,
Question A-2 is not applicable.

The ILECs also found Question A-2 inapplicable since they argued that gift card
type benefits are not promotional discounts, but are nonregulated marketing incentives.
However, the ILECs, Verizon and Sprint suggest that if a promotion is found to feature a
price discount for subscription to a bundled service offering of regulated and
nonregulated services, and the offering company does not lower or in any way alter the
price for the regulated service portion of the bundle, it is fairly simple to determine that
the discount for the promotional offering was applied exclusively to the nonregulated
service. Therefore the one-day notice of Section 133.5(f) would apply to the promotion.

DISCUSSION OF QUESTION A-2

Promotional discounts are considered "price discounts that apply exclusively to
services not regulated by the Commission" when the benefit of the discount is funded
solely from or charged against the nonregulated operations of the local exchange
carrier. The LEC2 is entitled to invoke the one-day notice provision of G.S. 62-133.5(f)
when the promotional discount is not used to lower retail revenues of any regulated
service offered as part of a mixed bundle, but is instead applied to or accounted for
against revenues for nonregulated services contained in the bundle.

3) Does the source of the discount offered in a promotion, i.e., from regulated or
nonregulated operations or both, determine whether a one- or five-day notice is required
if the promotion otherwise qualifies as a one business-day promotion?

The Public Staff stated that, if the price of the regulated and nonregulated
services in the bundle is lower than the sum of the individual prices, it is reasonable to
conclude that the price of one or more of the services in the bundle has been
discounted. The Public Staff argued that additional information is needed to confirm that
such a discount was applied only to the nonregulated service(s) in the bundle. In some
cases, the nonregulated services are not available individually, so it is not always
possible to determine the price of the individual services. The Public Staff believes that
the regulated company has an obligation to specify whether the marketing incentive or
price discount is provided by or charged against regulated or nonregulated operations. If

2 The Commission uses the tenn "LEC" to refer to local exchange carriers, including competing
local providers, unless otherwise stated.
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the regulated operations of the company will record the tariffed price of the regulated
service as revenue (or, conversely, if the cost of the promotion is not recorded as a
regulated expense), it is reasonable to conclude that the price discount has been taken
only on the nonregulated service(s) in the bundle, qualifying the promotional offer for the
one business day notice provision. Otherwise, an ILEC bundle or promotion must be
made under the five business-day provision of the ILEC tariffs. Specification of the
source of the price discount is a reliable, determinative factor for ensuring that notice of
the promotion or bundle has been properly filed.

The Joint Commenters stated that in order to use the one-day notice provision,
the company offering the promotional discount has the burden of showing that the
exclusive source of funding for any promotional discount offered as an incentive to
purchase a mixed bundle is nonregulated service operations. The Joint Commenters
believe the source should be identified through accounting records that will show
whether any discount was applied to or accounted for against regulated service
operations or nonregulated service operations.

BeliSouth emphasized that it is not the accounting treatment of the benefit or
marketing incentive that determines the proper notice period, but whether a price
discount is being offered. BellSouth maintained that gift card type promotions are mere
incentives and do not provide price discounts against the services offered, since such
promotions do not impact or reduce the retail price of the bundled service package
purchased by the customer.

The ILECs again stated that the only necessary test for determining whether
there is a discount applicable exclusively to the nonregulated services in a mixed bundle
is to determine whether the price for any regulated services in the bundle has been
lowered. If the price for a regulated service has been lowered, a five-day notice filing is
required. If a price discount is present without any lowering of the regulated price, the
Commission must determine that the discount was applied exclusively to the
nonregulated service in the bundled offering and that one-day notice to the Commission
of the promotion is all that is required. The ILECs maintained that if services in a bundle
or promotion offered by a company operating under price regulation include any
nonregulated service, there should be no consideration of the source of the funds for
the promotion or discount.

DISCUSSION OF QUESTION A-3

Whether a new promotion featuring a price discount applies exclusively to
services not regulated by the Commission is what determines whether a LEC is entitled
to invoke the one-day notice provision ofG.S. 62-133.5(f). Accordingly, the real
question raised by the Public Staff's Motion is whether the source of funding for a
promotional discount must come from nonregulated service operations in order for a
LEC to establish that the featured promotional price discount applies exclusively to
services not regulated by the Commission. The Commission believes, as argued by the
Public Staff and the Joint Commenters, that the source of funding for any promotional
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discount is determinative of whether the discount "applies exclusively to services not
regulated by the Commission." If the discount is funded in whole or in part by charging
it to a regulated service or the regulated service operations, then it would not apply
exclusively to nonregulated services or operations and the LEC offering the promotion
would not be entitled to avail itself of the one-day notice provision.

4) If the source of the discount determines whether a one- or five-day notice is
required, should the Commission require that [a LEC] specify in its filing whether the
benefit offered in conjunction with a promotion is funded by nonregulated operations,
regulated operations, or both so that the Public Staff can determine whether the
promotion is properly filed?

The Public Staff in effect argued that if the source of funding is determinative of
whether a promotion "appl[ies] exclusively to services not regulated by the Commission"
and therefore the Commission need only receive one day's notice prior to the effective
date of the promotion, then the Commission's Order dated January 2, 2004 must be
expanded to include a specification of the source of the funding for the promotional
discount. The Public Staff claimed that without further information from companies
regarding the source of a promotional discount, the Public Staff and Commission are
unable to monitor promotions and to ensure that the proper amount of notice has been
given..

The Joint Commenters requested the Commission to impose upon LECs
seeking to invoke the one-day notice provision in G.S. 62-133.5(f) the requirement that
their notices contain more specific information in support of their filings made pursuant
to the one-day notice provision of the statute. The Joint Commenters proposed a rule
that would address the LEC's internal accounting procedures as they may relate to
G.S.62-133.5(f). The Joint Commenters stated that without the adoption of appropriate
and detailed protective mechanisms and guidance concerning LEC bundling and
promotions, the one-day notice provision is extremely difficult to administer and could
lead to anticompetitive behavior.

BellSouth argued that the source of funding does not determine the proper
amount of notice and that it is not required by any statute or rule to give any notice of
marketing incentives. BellSouth reiterated that gift card promotions are marketing
incentives-not promotional discounts that impact the retail price of any service.
Because these types of promotions are not discounts, they do not require any notice
whatsoever pursuant to any North Carolina statute or rule. However, BellSouth stated
that it "does not object generally to providing information indicating whether marketing
incentives [such as gift card promotions] are funded by regulated and/or non-regulated
operations."

ThelLECs opposed the imposition of any requirement that LECs provide
information in addition to that required by the Commission's Order dated January 2,
2004. The ILECs stated that any requirement by the Commission of anything more than
a statement from carriers describing the promotional/bundled service offerings, and the

6



dates during which those offerings would be made available, would suggest that
Commission has approval authority not provided for in 8.S. 62-133.5(f). Further, the
ILECs suggested that the Commission's Order dated January 2, 2004 requires more
information in notices of promotional offerings than the statute requires. In its reply,
Sprint answered that the Commission should not require LECs to provide any additional
information regarding the funding source for a promotion. Sprint noted that perhaps the
Public Staff's proposal may be justified for those companies which are rate of return
regulated. However, examination of a price regulated company's financial accounting
by the Public Staff is not required or appropriate.

DISCUSSION OF QUESTION A-4

While, as discussed above, the Commission finds the source of funding for
promotional discounts, such as gift cards, relevant to the determination of whether a
discount applies exclusively to the nonregulated services in a mixed bundle of services,
thereby qualifying the promotion for the one-day notice requirement, the Commission
rules that there is no need to expand its Order dated January 2, 2004, regarding the
content of notices provided under 8.S. 62-133.5(f). Pursuant to the statute at issue, a
LEC is not entitled to give the Commission one business day's notice unless the
promotion or bundled service offering (1) involves both regulated and nonregulated
services and (2) features a price discount that applies exclusively to the nonregulated
services. Therefore, the Commission need not impose a requirement that the LEC
specify the funding source for its promotion in its one-day notice filing. When aLEC
purports to file a one-day notice pursuant to 8.S. 62-133.5(f) for a promotional offering
involving both regulated and nonregulated services, it is representing that any discount
applies exclusively to nonregulated services, i.e., that it has chosen to fund any discount
from its nonregulated operations.

Thus, as argued by the ILECs, if a LEC provides the Commission with one-day
notice of a promotion and a price discount is present without any lowering of the
regulated price, the Commission will view the one-day notice as the LEC's
representation that the discount was applied exclusively to the nonregulated service in
the bundled offering in accordance with the reasoning of this Order. The Commission's
decision does not iniposeinternal accounting procedures on the LECs; rather, by
submitting a one-day notice under G.S. 62-133.5(f), a LEC, on its own volition, has
elected to fund its promotion from its nonregulated operations. The Commission still
believes, as asserted by the Public Staff in earlier comments when the Commission was
initially requested to adopt rules related to the notice required under G.S. 62-133.5(f),
that imposing unnecessary "rules" or requirements on notices for promotions and
bundled service offerings could make it more difficult and more time-consuming for
LECs than the Legislature intended when it enacted the one-clay notice provision and
exempted these types of offerings from the Commission's approval authority.

In sum, the Commission finds that companies who avail themselves of the one­
day notice provision of G.S. 62-133.5(f) necessarily represent that any promotional
discount applies exclusively to the nonregulated portion of a mixed bundle, and that any
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such discount given for the purchase of a mixed bundle will be funded, accounted for or
applied against only the nonregulated portion of the bundle. Therefore, for all regulatory
purposes and required filings, regulated companies must assign the full tariff rate to
sales of (or revenues from) regulated services that were subscribed to as a result of
promotional discounts involving bundled offerings of both regulated and nonregulated
services.3 LECs who invoke the one-day notice provision should keep records
regarding the funding of their promotion and be mindful that they are subject to audit.
See G.S. 62-51.

B. Resale Obligation

1) If a LEG offers a benefit in the form of a check, a coupon for a check, or anything
else of value for more than ninety days to incent subscription or continued subscription
to a regulated service, is it required that the benefit be offered to resellers in addition to
the reseller discount?

The Public Staff alleges that BellSouth's 1FR + 2 Cash Back promotion, which
provides subscribers with a $100 check for subscribing to certain services, is implicated
by Question B-1. The Public Staff argued that when inducements such as gift cards are
offered to promote new or continued subscriptions to regulated telecommunications
services, the regulated services are discounted. The resulting discount, brought about
by the inducing promotion, should be available to resellers at the discounted resale rate
whenever the promotion is offered for more than 90 days. The FCC's Local
Competition Order makes no distinction between charging a reduced price for service,
and charging the standard tariff rate while awarding the customer with a check or a
coupon for a check.

The Joint Commenters declined to take a position with respect to resale
obligations related to gift card type promotions offered for the purchase of bundles of
both regulated and nonregulated services.

BellSouth stated that gift cards, coupons, etc. are not telecommunications
services and therefore are not subject to the resale obligation of TA96. Gift card type
promotions are marketing tools that do not provide end-user customers with a reduction
of the price of the ILEG's services.

The ILECs argued that marketing incentives, gift cards, checks, coupons for
checks, and similar incentives are not telecommunications services and are not subject
to the resale requirements of the Act. Sprint reiterated that the obligation to resell

3 The Commission notes that it is not concerned with the rate of return of price regulated
companies such as the ILECs who filed comments. However, inquiring into the source of funding for
purposes of applying G.S. 133.5(f) is not the same as inquiring into a company's rate of return. The
Commission's interest is not in a company's margins or profits or in any particular amount of reduction of
revenues; the Commission's interest is in whether the costs (no matter the amount) of a given promotion
were applied to nonregulated services.
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services does not extend to nonregulated services (i.e., incentives, gift cards, checks
etc.) offered with regulated services.

DISCUSSION OF QUESTION B-1

At the outset, the Commission notes that Question B-1 does not address mixed
bundles of regulated and nonregulated services. Instead, Question B-1 is directed to
promotions that offer a gift such as a gift card or a check for cash in exchange for
subscribing to regulated services.

Section 251 (c)(4) of TA96 addresses the extent to which an ILEC may restrict
resale of its retail telecommunications services. Section 251(c)(4) requires an ILEC "to
offer for resale at wholesale rates any telecommunications service that the carrier

, provides at retail to subscribers who are not telecommunications carriers." This Section
further requires ILECs "not to prohibit, and not to impose unreasonable or discriminatory
conditions or limitations on, the resale of ... telecommunications service" provided at
retail to end-user subscribers. Section 252(d)(3) provides that wholesale rates are to be
determined on the basis of rates charged to subscribers.

While gift cards, check coupons and other similar promotions or incentives
offered for the purchase of a regulated telecommunications service are not themselves
services that ILECs offer at retail from their tariffs, they are promotional offerings for
telecommunications services. Promotional offerings are subject to the limitations and
conditions set forth by the FCC. In 11 948 of its Local Competition Order4

, the FCC
stated that Section 251 (c)(4)'s requirement that ILECs resell retail telecommunications
services

makes no exception for promotional or discounted offerings, including
contract and other customer-specific offerings. We therefore conclude that
no basis exists for creating a general exemption from the wholesale
requirement for all promotional or discount service offerings made by
incumbent LECs. [Emphasis added.] A contrary result would permit
incumbent LECs to avoid the statutory resale obligation by shifting their
customers to nonstandard offerings, thereby eviscerating the resale
provisions of the 1996 Act. In discussing promotions here, we are only
referring to price discounts from standard offerings that will remain available
for resale at wholesale rates, i.e., temporary price discounts.

The Commission interprets 11 948 of the FCC's Local Competition Order to mean
that an ILEC's duty to resell telecommunications services it offers at retail does not
exclude an ILEC's promotional offerings. The FCC clearly stated that any other
conclusion would allow ILECs routinely to create promotions or nonstandard offerings
just to avoid their resale obligation. The FCC was concerned that ILEC promotions
could become de facto standard offerings that would not be made available to resellers

4 In the Matter of Implementation of the Local Competition Provisions in the Telecommunications
Act of 1996, (CC Docket 96-98); First Report and Order, FCC No. 96-325, 11 FCC Red 15499 (reI.
August 8, 1996) ("Local Competition Order").
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and would therefore undercut the duty to resell retail services to resellers at wholesale
rates. The FCC's statement that the subject of its discussion on promotions referred to
"price discounts from standard offerings that will remain available for resale at
wholesale rates, i.e., temporary price discounts," does not define or limit the term
"promotion," as used by the FCC in its Order, to a reduction from the retail price of a
tariffed service. Rather, the FCC was speaking to the temporary nature of a promotion.
The term "promotion" in the context of a sale or advertising campaign usually refers to
an opportunity or offer that is temporary or short-term, rather than one that is more
permanent or long-lasting.5 The FCC distinguished a promotional price discount from a
"standard offering" that would remain available for sale at retail and therefore available
for resale at the wholesale rate. Contrasted with a promotional offering, a standard
offering is one that is of a more permanent, long-lasting nature. When the reference to
a promotion as a price discount is read in context, the Commission believes it is clear
that the FCC was not stating that a promotion exists only when there is a reduction or

. discount of the retail price of a telecommunications service.6

The Commission's interpretation of 11 948 of the FCC's Order is supported by the
Order's next paragraph. In 11 949, the FCC immediately began a discussion of whether
"short-term promotional prices" are "retail rates." "Since resale wholesale rates are
based on retail rates, state commissions setting wholesale rates must know if the rates
for promotions, i.e., short-term prices, are "retail rates" that are to be discounted to the
wholesale rates that ILECs must offer to resellers. Because TA96 does not define
"retail rates," the FCC interpreted the meaning of the term as follows:

In view of this ambiguity, we conclude that "retail rate" should be interpreted
in the light of the pro-competitive policies underlying the 1996 Act. We
recognize that promotions that are limited in length may serve
procompetitive ends through enhancing marketing and sales-based
competition and we do not wish to unnecessarily restrict such offerings. We
believe that, if promotions are of limited duration, their procompetitive
effects will outweigh any potential anticompetitive effect. We therefore
conclude that short-term promotional prices do not constitute retail rates for
the under'ling services and are thus not subject to the wholesale rate
obligation.

Thus, short-term promotional prices or nonstandard offerings are not the "retail rate" for
purposes of establishing the wholesale rate. If a promotion is offered for an indefinite
extended period of time, at some point it starts to become or look more like a standard

5 The Commission's interpretation is supported by the FCC's opinion and order in In the Matter of
American Communications Services, Inc.,(CC Docket 97-100); FCC No. 99-386, 14 FCC Red 21579 (ref.
December 23, 1999), 'II1f 41, 51 (noting that phrases such as "service packages" and "trial offerings"
connote an element of a temporary price discount).

6 The FCC's use of the phrase "all promotional or discount service offerings" in 11948 of the Local
Competition Order implies a distinction between a promotional service offering and a discount service
offering. That is to say, the FCC appears to have contemplated that an ILEC could offer a promotion that
would not necessarily result in a reduced service price per se.

1 Local Competition Order, 11949.
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retail offering that should be subject to the duty to resell at the wholesale rate.
Cognizant of this situation, the FCC made a determination as to when a promotional
price ceases to be short-term and must be treated as the retail rate to be used in
calculating the wholesale rate.

We believe that promotions of up to 90 days, when subjected to the
conditions outlined below, will have significantly lower anticompetitive
potential, especially as compared to the potential procompetitive marketing
uses of such promotions. We therefore establish a presumption that
promotional prices offered for a period of 90 days or less need not be
offered at a discount to resellers. Promotional offerings greater than 90
days in duration must be offered for resale at wholesale rates pursuant to
251 (c)(4)(A).8

Despite the ILECs' argument that gift card type promotions are incentives and/or
marketing tools used to distinguish their services in the marketplace, these promotions
are in fact promotional offers subject to the FCC's rules on promotions.9 While these
promotional offerings are not discount service offerings per se because they do not
result in a reduction 'of the tariffed retail price charged for the regulated service at the
heart of the offerings, they do result in a savings to the customers who subscribe to the
regulated service. The longer such promotion is offered, the more likely the savings will
undercut the tariffed retail rate and the promotional rate becomes the "real" retail rate
available in the marketplace. The promotion reduces the subscriber's cost for the
service by the value received in the form of a gift card or other giveaway. The tariffed
retail rate would, in essence, no longer exist, as the tariffed price minus the value of the
gift card received for subscribing to the regulated service, i.e., the promotional rate,
would become the "real" retail rate. Thus, the ILEC could use the promotion as a
de facto rate change without changing its tariff pricing. The FCC hoped to avoid this
situation, where the promotional rate competes with the tariffed price for a long or
indefinite period of time, by defining the point at which the promotional rate would
become a retail rate to be discounted for resale as the 91 51 day the promotion is
available to end-users purchasing a particular telecommunications service. In other
words, the FCC decided that after 90 days, resellers are entitled to the promotional rate
(the "real" retail rate) minus the wholesale discount.

Therefore, pursuant to TA96, in order for a gift card type promotion not to require
an adjustment to the resale wholesale rate (caused by the fact that the retail price has in
effect been lowered), such a promotion must be limited to 90 days, unless the ILEC
proves to the Commission that not applying the resellers' wholesale discount to the

8 Local Competition Order, 1f 950.
9 See In re AT& T Communications of the Southern States, Inc., Docket No. 960833-TP, PSC-96­

1579-FOF-TP (Fla. P.S.C. 1996); In re AT&T Communications of the Southern States, Inc., Docket No.
6801-U (Ga. P.S.C. 1996); In re Sprint Communications Company, L.P., Case No. TO-97-124 (Mo.
P.S.C. 1997); In re US West Communications, Inc., Docket No. 70000-TT-98-379, Record No. 3992,
0NYo. P.S.C. 1999) (rejecting similar "marketing tool"fmarketing expense" arguments offered by ILECs to
avoid resale obligation with regard to promotions).
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promotional offering is a reasonable and nondiscriminatory restriction on the ILEC's
resale obligation. 1o

Does the record before the Commission sufficiently establish that it is reasonable
and nondiscriminatory forlLECs not to apply the wholesale discount to the promotional
rate for gift card type promotions? The Commission finds it extremely noteworthy that
while its Order seeking comments on the questions raised by the Public Staff's Motion
was served on companies authorized to resell local service in North Carolina, no
resellers filed comments addressing thefLECs' resale obligation with respect to
promotional offerings. This absence of comment would appear to suggest that the
reseller community believes competition will not be stifled or unduly harmed by gift card
type promotions such as the one presently being offered by BellSouth since
June 29,2004 and scheduled to run until March 31, 2005. Although the resellers
offered no comments, ILECs such as BeliSouth commented that they offer these type
promotions precisely because there is robust competition they are trying to meet by
distinguishing their services with gift card type promotions. While these promotions do
provide a savings and therefore a type of discount to subscribers, they do not in fact
lower the charge to the subscribers for the regulated services purchased. Therefore,
the Commission believes these promotions do not have the same degree of
anticompetitive effect that a direct discounting of the retail price would have on the
reseller market. Some customers will likely subscribe to the regulated service offering
at the retail rate, although the gift received (particularly a gift card) may have little value
to them. 11 Furthermore, the ILECs continue to resell the regulated services offered in
their promotions to resellers, reducing the retail rate for these services by the amount of
the applicable wholesale discount. Hence, the ILECs argue they are meeting their
statutory obligation to resell their retail telecommunication services; resellers are not
being prevented from reselling these services. Moreover, after purchasing services
from thelLECs at the wholesale discount rate (a rate made possible by excluding ILEC
marketing costs from the resale price), resellers may resell these services to end-users
and may offer promotional inducements at their own expense whether or not the ILECs
offer such promotions. In fact, fLECs have argued that their promotions are in response
to promotions (fee waivers and the like) offered by resellers. Finally, to the extent that
these gift card promotions are for a reasonably limited duration and are not offered
consecutively, their procompetitiveeffects in a market that is more competitive than it
was in 1996 when the Local Competition Order was issued will. likely outweigh the
anticompetitive effects.

Given that there has been no opposition to gift card type promotions from the
reseller community, the Commission is reluctant to establish a rule that the benefit of
these promotions must be offered to resellers in addition to the reseller discount. To the
contrary, given the absence of opposition, the Commission is persuaded by the
arguments put forth by the ILECs. Although the Commission believes that restrictions
on resale obligations must be considered on a promotion-by-promotion basis, some

10 47 C.F.R. § 51.613(b).
11 For example, BellSouth commented that some customers accepting gift card type promotions

never use the gift card or coupon for check, etc.
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restrictions on resale of some gift card type promotions that run for more than 90 days
may be proven to be reasonable and nondiscriminatory. While promotions must be
analyzed individually for their anticompetitive effects, the Commission finds that, upon
proof that it is reasonable and nondiscriminatory not to offer the benefit of a promotion
offered for more than 90 days to resellers, ILECs will not be required to provide such
benefit to resellers in addition to the established reseller wholesale discount. However,
ILECs should be mindful that resale restrictions on unreasonably long, unlimited or
permanent promotions that compete with and undercut the tariffed retail Wice for
services would gut the resale obligation of TA96 and will be held unreasonable. 2

With regard to BellSouth's 1FR + 2 Cash Back promotion, based on the
Commission's current knowledge, the Commission would be inclined to find that a
restriction on resale is reasonable and non-discriminatory. Resellers have not
complained or asked the Commission to find the restriction unreasonable or harmful to
competition. Resellers have not been precluded from reselling the regulated service
and are able to purchase the service at the tariffed rate minus the wholesale discount.
The wholesale discount was, in part, set by deductinglLEC marketing expenses from
the ILECs' costs for the regulated service-at least in part a recognition that resellers
would have their own marketing expenses. Resellers remain free to offer, at their own
expense, promotional inducements to customers who purchase the tariffed service(s)
from them. Although the Commission would ordinarily be concerned about a promotion
in competition with the tariffed offering for a nine-month period (from June to March),
BellSouth's promotion will be offered for a limited time, and the resellers' apparent
disinterest or indifference would tend to persuade the Commission that, at least with
respect to 1FR + 2 Cash Back, the anti-competitive effects caused by a nine-month
promotion that is unavailable to resellers are outweighed by the procompetitive effects.

2) Is an ILEG offering a bundle of regulated and nonregulated services for more
than ninety days oMgated to offer the bundle, the regulated portion of the bundle, or
both to resellers during the term of the promotion or, as Bel/South has contended, is no
part ofsuch a bundle subject to the resale obligations?

The Public Staff argued that the regulated portion of a mixed bundle containing
regulated services is subject ,to resale. Companies should not be allowed to evade their
resale obligations by placing regulated services in bundles, discounting these services,
and refusing to offer the regulated portion of the bundle to resellers. Bundling regulated
services does not sUddenly make those services immune from regulation. Bundles
certainly can be in the public interest by allowing customers to buy services they desire
at a lower rate. However, they are not immune from regulation.

12 The Commission notes that to the extent a gift card type promotion may be associated with a
mixed bundle offering of regulated and nonregulated services with respect to which an ILEC invokes the
one-day notice in G.S. 62-133.5(0, case-by-case determinations for the purpose of determining resale
obligations will not run afoul of the ILECs' right to offer the promotion without obtaining the Commission's
approval. The Commission's case-by-case determination would not be for approval purposes but would
be to determine whether, under TA96 and the FCC's rules, the benefit of a promotion offered for more
than 90 days must be accounted for in determining the retail rate that must be discounted by the
wholesale discount.
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The Joint Commenters did not address this issue.

BellSouth maintained that a company is not required to resell mixed bundles
containing non-telecommunications services or services provided by other entities.
There is no obligation to make the separate parts of a bundled offering available to
resellers at a "hypothetical" discounted price which would be the equivalent of providing
resellers a service at a price that does not relate to the prices for which those services
are sold at retail to non-carrier subscribers. However, a company must offer for resale
each regulated service contained in a bundle at the retail rate minus the wholesale
discount.

The ILECs commented that if a bundle consists of regulated and nonregulated
services, resellers should not be allowed to sell the bundle at the promotional discount
rate. Requiring the resale of bundled offerings containing regulated and nonregulated
services would be contrary to the TA96.

DISCUSSION OF QUESTION B-2

As has been discussed hereinabove, Section 251 (c)(4)(A) of TA96 requires
ILECs to offer for resale at wholesale discounts any telecommunications service that it
provides at retail to non-telecommunications end-user subscribers. The FCC has held
that promotions offered for more than 90 days must be made available to resellers at
the promotional rate minus the wholesale rate, because any promotion exceeding 90
days would be in competition with the retail rate and would allow the ILEC to undercut
the reseller by shifting customers to the promotional offerings and denying the benefits
of those offerings to the resellers. An ILEG's obligation to make the benefit of a
promotional offering available to resellers is, therefore, directly related to whether the
promotional rate is available to the end-user retail customer in such a way as to be in
competition with the tariffed retail rate. Service bundles, such as those implicated by
Question 8-2, are not categorically exempt from the resale obligation.13

In the context of analyzing the obligation of ILECs to resell services, there are at
least two different types of mixed bundle offerings. The first type is similar to the gift
card type promotion and must be made available to resellers if offered for more than 90
days, unless a restriction on reselling the promotion is reasonable and
nondiscriminatory. The second type of mixed bundle offering requires the customer to
subscribe to a bundle of services, the total cost of which exceeds the cost of the
consideration of the regulated service(s) on a stand-alone basis if purchased from the
tariff. ILECs should not be obligated to resell this second type of promotion.

The first type of mixed bundle promotion consists of regulated
telecommunications services, provided at no less than the tariffed retail rate, and
nonregulated services, provided free of charge. For resale purposes, this type of
promotion should be treated no differently than gift card type promotions. Promotions
that allow the customer to receive something of value as a giveaway for the purchase of

13 In the Matter of American Communications Services, Inc., W 41, 51, 52.
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a regulated telecommunications service would provide the customer with a discount off
the price of the regulated service, i.e., a discount equal to the value of the giveaway,
whether it be a gift card, cash back or free nonregulated services. These promotions
permit the customer to purchase the regulated service for the same price listed in the
tariff but gives the customer more for the same amount of money by providing the
customer a giveaway of some value. These promotions, therefore, compete
head-to-head with the retail price. The customer's choice is between paying the retail
price of, for example, $20, and receiving only the tariffed regulated service, or paying
the same $20 retail price for the same service but receiving an additional value or
giveaway for making the exact same dollar cost purchase. Thus, the promotion reduces
or discounts the retail price by the value of the giveaway. When such a discount of the
regulated service is offered for more than 90 days, the discounted price (the tariffed rate
minus the value of the giveaway) becomes the "real" retail rate and competes directly
with the tariffed rate for the regulated service. Therefore, in order for the resel/er to
receive the true wholesale rate, the wholesale discount must be from the discounted
promotional rate. The ILEC must aI/ow the reseller's purchase price to be determined
by applying the wholesale discount to the promotional rate that is, in effect, available at
retail to end-user subscribers. To further clarify the ILEC's resale obligation as to this
first type of mixed bundle promotion, the Commission notes that the ILEC does not have
to allow the resel/er to purchase the bundle of services offered in the ILEC's promotion
as long as it offers for resale each telecommunications service component of the bundle
at the promotional rate minus the wholesale discount. Of course, if the promotional rate
is not available to end-user subscribers for more than 90 days, the ILEC is not obligated
to permit resel/ers to take advantage of the promotional rate.

The second type of mixed bundle promotion also consists of both regulated
telecommunications services and nonregulated services, but the entire bundle is offered
to the customer for more consideration than the customer would pay if purchasing from
the tariffed offering.14 For resale purposes, the ILEC should not be required to provide
these bundled offerings or the benefit of these promotions to resellers. Such
promotions do not compete directly with tariffed offerings. With these promotions,
end-user subscribers cannot purchase the bundle (or the regulated portion of the
bundle) for a priceless than or equal to the tariffed retail rate for the regulated service(s)
in the bundle. The subscriber to such a promotional offering must accept the complete
bundle and pay not only for the regulated service(s), but also for the additional services
in the bundle at a total cost that exceeds the price of the regulated service(s} when
purchased on a stand-alone basis under the tariff. Some or all of the services
(regulated and/or nonregulated) may be discounted, but the customer cannot purchase
the regulated portion of the bundle, discounted or not, without purchasing the entire
bundle for consideration that exceeds the tariffed price for just the regulated retail
services. Any discount that may apply to a regulated service in such a promotional
bundle is not available to end-users because they cannot receive the discounted service

14 For purposes of this discussion on the second type of mixed bundle, more consideration
includes all additional consideration (beyond the tariffed price) from the customer, such as the price paid
for service, the signing of a contract binding the consumer to purchase a service for a set or extended
period of time, or the subscription to a certain increased level of service at a specified premium price.
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unless they purchase the entire bundle of services for consideration that exceeds the
retail price for the regulated service. Therefore, with these promotions, neither the
promotional bundle nor the regulated services in the bundle competes directly with or
undercuts the equivalent regulated tariffed offerings. The customer's choice is between
the regulated service(s) at the tariffed price on the one hand, or the regulated service(s)
plus additional services for a total price exceeding the cost of the stand-alone regulated
service(s) under the tariff on the other hand. The promotional bundle, which costs the
customer more, is not a lower cost means of obtaining the regulated services in the
bundle; instead, it is a higher cost means of purchasing the service because the
customer can only receive the regulated service in the bundle by paying additional
money or consideration for additional services. 15

However, ILECs are advised that if promotional mixed bundles should be offered
for a total price that is less than or equal to the price of the regulated services offered on
a stand-alone basis under their tariffs, the promotions would cause head-to-head
competition with the tariffed retail rates. Accordingly, with regard to the regulated
services in such a bundle, the benefit of such promotions offered for more than 90 days
would have to be offered to the resellers, as discussed in the section above on the first
type of mixed bundle offerings. In any event, as with the first type of promotions, ILECs
are not required to make the bundles themselves available to resellers and would only
have to make the promotional rate of the regulated services available for resale if the
entire bundle was offered for less than the price of the tariffed regulated services.

3) If the ILEG is required to offer the bundle or the regulated portion of the bundle to
resel/ers, does the resellerdiscount apply in addition to any promotional discount
offered in the bundle to the ILEG's end users during the term of the promotion?

The Public Staff argued that the regulated portion of a bundle is subject to
resale, and both the promotion discount and the reseller discount should apply. The
Public Staff opined that, since the promotion discount has lowered the retail rate of the
regulated service, the wholesale discount should be applied to the reduced retail rate.

The Joint Commenters did not address this question.

BellSouth stated that, as set forth in its initial comments, a service is required to
be offered for resale at the wholesale discount only if it is made available to end-users
at the retail rate. Retail customers do not have the ability to pick and choose selected
portions of bundles. They can purchase a component of a bundle alone if that service is
available on a stand-alone basis, and when they do so they pay the tariffed rate for the
individual service, not some percentage of the price for a bundle that includes that
service (and others). In those cases, BellSouth makes the retail service available for
resale at the retail price minus the wholesale discount. There is no further requirement

15 While the bundle costs more than just the regulated service(s), a customer who wants the
additional services and the regulated services saves money by choosing the promotional bundle because
it is priced lower than the total cost of the services purchased individually.

16



in any jurisdiction that BellSouth break apart and resell parts of bundles piece-meal, and
there is no valid basis for the Commission to create one.

Again, the ILECs commented that if a bundle consists of regulated and
nonregulated services, resellers should not be allowed to sell the bundle at the
promotional discount rate. Requiring the resale of bundled offerings containing
regulated and nonregulated services would be contrary to the TA96.

DISCUSSION OF QUESTION B-3

This question has been answered by the discussion hereinabove. Whenever an
ILEC is required to make the benefit of a promotion available to resellers because it is
being offered for more than 90 days and is therefore in competition with the tariffed
retail rates, the reseller discount applies to the promotional rate. That is to say, the
reseller discount applies in addition to the promotional discount.

WHEREUPON, the Commission reaches the following

CONCLUSIONS

1) That gift cards, checks, coupons for checks or similar types of benefits are
promotional discounts for the purposes of G.S. 62-133.5(f);

2) That promotional discounts are considered "price discounts that apply exclusively to
services not regulated by the Commission" pursuant to G.S. 62-133.5(f) when the
benefit of the discounts is funded solely from or charged against the nonregulated
operations of the local exchange carrier;

3) That the source of funding for any promotional discount is determinative of whether
the discount "applies exclusively to services not regulated by the Commission." A
discount funded in whole or in part by charging it to a regulated service or to
regulated service operations is not one that "appl[ies] exclusively to services not
regulated by the Commission;"

4) That LECs who avail themselves of the one-day notice provision of G.S. 62-133.5(f)
necessarily represent that any promotional discount appl[iesl exclusively to the
nonregulated portion of a mixed bundle, and that any discount given for the
purchase of a mixed bundle will be funded, accounted for or applied against only the
nonregulated portion of the bundle. The Commission declines to expand its Order of
January 2, 2004 to require a LEC to specify the funding source of its promotions;

5) That the benefit of a gift card type promotion offered for more than 90 days must be
made available to resellers such that resellers are permitted to purchase the
regulated service(s) associated with the promotion at the promotional rate minus the
wholesale discount, unless the ILEC proves to the Commission (per 47 C.F.R.
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§ 51.613(b)) that not applying the wholesale discount to the promotional offering is a
reasonable and nondiscriminatory restriction on the ILEC's resale obligation;

6) That the benefit of a mixed bundle offering that results in a regulated service in the
bundle being in direct competition with the tariffed retail rate for the regulated service
must be made available to resellers if the bundled promotion is offered for more than
90 days, but the benefit of a mixed bundle offering that does not result in such direct
competition with the tariff offering (as discussed above in this Order) need not be
made available to resellers; and,

7) That whenever an ILEC is required to make the benefit of a promotion available to
resellers because it is being offered for more than 90 days and is therefore in
competition with the tariffed retail rates, the reseller discount applies to the
promotional rate instead of the tariffed retail rate.

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.

This the 2200 day of December, 2004.

NORTH CAROLINA UTILITIES COMMISSION

AWL l.ffiourror
Gail L. Mount, Deputy Clerk

pb121404.01
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION

RALEIGH

DOCKET NO. P-100, SUB 72b

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Implementation of Session Law 2003-91, )
Senate Bill 814 Titled "An Act to Clarify the )
Law Regarding Competitive and Deregulated )
Offerings of Telecommunications Services" )

ORDER CLARIFYING RULING
ON PROMOTIONS AND
DENYING MOTIONS FOR
RECONSIDERATION AND STAY

BY THE COMMISSION: On December 22, 2004, the Commission issued Order
Ruling on Motion Regarding Promotions. On February 18, 2005, BellSouth
Telecommunications, Inc. ("BeIlSouth") filed a Motion for Reconsideration or, in the
Alternative, for Clarification, and for Stay. Also on February 18, 2005, Image Access,
Inc. d/b/a New Phone ("New Phone") filed a Petition to Intervene and Comment Out of
Time. The Commission granted New Phone's Petition to Intervene on March 3, 2005,
and accepted New Phone's Comments for the record, but did not otherwise address
them. This Order addresses both New Phone's comments and BellSouth's motion.

New Phone's Comments

A. The Commission's forecast and 47 C.F.R. 51.613(a)(2)

In its comments, New Phone complains that the Commission considered a
specific promotion, which BellSouth offered in excess of 90 days, and forecasted that
the Commission would be inclined to find that a restriction on the resale of the
promotion was reasonable and nondiscriminatory. New Phone notes that the
Commission's forecast was dictum, based in part on the Commission's perception that
Competing Local Providers ("CLPs") did not object to BellSouth's refusal to offer the
promotion for resale since no CLP filed comments or objections. New Phone explains
that it and other CLPs were not indifferent on this issue, but failed to file comments or
objections because the Commission's July 7, 2004 Order seeking comments did not
indicate that specific BellSouth promotions of more than 90 days' duration would be
considered or approved. According to New Phone, without regard to whether a CLP
files an objection, Federal Communications Commission ("FCC") Rule 47 C.F.R.
51.613(a)(2) establishes that it is unreasonable and discriminatory for an ILEC to refuse
to resell telecommunications services at the promotional rate minus the percentage
wholesale discount when the promotional rate is offered to retail customers for more
than 90 days.



DISCUSSION

First, the Commission does not agree that its July 7,2004 Order failed to provide
CLPs with notice that BellSouth's 1FR + 2 Cash Back promotion could be under
consideration. The Public Staffs motion for a ruling on promotions made express
mention of the 1FR + 2 Cash Back promotion, the dispute with BellSouth regarding the
availability of the promotion for resale, and the start and end dates for the nine-month
promotion. In addition, the Public Staffs motion was an attachment to the
Commission's Order, and the Public Staff again specifically identified and discussed the
1FR + 2 Cash Back promotion in the comments it filed on August 6, 2004 pursuant to
the Commission's Order. Thus, the Commission believes that New Phone and other
CLPs had adequate notice that the Commission could address the 1FR + 2 Cash Back
promotion in examining and clarifying BellSouth's resale obligations. Nevertheless, the
Commission granted New Phone's Petition to Intervene and accepted New Phone's
comments for the record. Because New Phone's comments were not filed in time to be
considered prior to issuance of the December 22nd Order, the Commission will consider
them now and will treat them as a motion for reconsideration or, in the alternative, for
clarification of the Commission's Order Ruling on Motion Regarding Promotions.

Second, the Commission generally agrees with New Phone's interpretation of
47 C.F.R. 51.613(a)(2): if a promotion involves rates that will be in effect for more than
90 days, an ILEC shall apply the wholesale discount to the special promotional rate for
retail service rather than to the ordinary rate. The FCC has stated in express terms that
short-term promotional prices do not constitute retail rates that are subject to the
wholesale percentage discount and has defined short-term promotions to be those
offered for no more than 90 days. The FCC reasoned that a promotion offered for
90 days or less has procompetitive effects that outweigh the anticompetitive effects of
restricting the resale of such a promotion.1 The clear implication of the FCC's rule and
related opinions is a presumption that it is unreasonable and discriminatory for an ILEC
not to resell telecommunications services at the promotional rate minus the percentage
wholesale discount when the promotional rate is offered to retail customers for more
than 90 days.

However, in its December 22nd Order, the Commission recognized that the FCC
clearly intended that an ILEC may rebut this presumption as to promotions offered in
excess of 90 days by proving that a restriction on resale of such promotions is
reasonable and nondiscriminatory. "With respect to any restrictions on resale not
permitted under paragraph (a) [e.g., a restriction on the resale of along-term promotion
that is offered for more than 90 days], an incumbent LEC may impose a restriction only
if it proves to the state commission that the restriction is reasonable and
nondiscriminatory.,,2 That is to say, not all promotions offered for more than 90 days

1 In the Matter of Implementation of the Local Competition Provisions in the Telecommunications
Act of 1996, (CC Docket 96-98); First Report and Order, FCC No. 96-325, 11 FCC Rcd 15499 (reI.
August 8, 1996) ("Local Competition Order"), 1f1f 949-50.

2 47 C.F.R. 51.613(b).
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necessarily have anticompetitive effects that outweigh procompetitive effects. It may
not always be unreasonable and discriminatory for an ILEC not to apply the wholesale
discount to the 90-day-plus special promotional rate.

By its dicta, the Commission did not intend to suggest a change of law or to
disregard existing FCC rules and orders. Instead, the Commission's discussion of the
dispute implicated by BellSouth's 1FR + 2 Cash Back promotion recognized that FCC
rules do permit an ILEC to restrict resale of a promotion offered at retail for more than
90 days, upon proving that the restriction is reasonable and nondiscriminatory. The
Commission's discussion of factors an ILEC may present to establish that a restriction is
reasonable and nondiscriminatory was not intended to be exhaustive nor meant to
suggest that the presence of anyone or all of the factors would be sufficient to prove
that a given restriction is permissible under the FCC's rules. Rather, the Commission's
opinion stressed that each 90-day-plus promotion, including the 1FR + 2 Cash Back
promotion, would have to be examined on a promotion-by-promotion basis, and that, in
the absence of an objection by a reseller, the stated factors could be considered and
could have some persuasive value to the Commission in determining whether a
particular restriction on resale is reasonable and nondiscriminatory.

CONCLUSIONS

To clarify, the Commission's December 22,2004 Order should not be read as a
change of law or policy. If the Commission is called upon to determine whether a
promotion offered for more than 90 days must be offered to resellers at the promotional
rate minus the wholesale discount, the Commission will follow the law as stated in
47 U.S. C. 251 (c)(4) and 47 C. F. R. 51.613 (a)(2) and (b). In order to withhold the
benefit of a long-term (90-day-plus) promotional rate from resellers, an ILEC is first
required to "[prove] to the [Commission] that the restriction is reasonable and
nondiscriminatory." The Commission's discussion of the 1FR + 2 Cash Back promotion
was intended only to offer a modicum of guidance as to some of the kinds of factors the
Commission might find probative, in the absence of objection, should an ILEC seek to
prove that a restriction on resale is reasonable and nondiscriminatory. The burden of
proving any restriction reasonable and nondiscriminatory remains with the ILEC. The
factors acknowledged by the Commission were not intended to be exhaustive or
necessarily sufficient to meet the ILEC's burden of proof. The Commission will consider
all arguments and admissible evidence presented and decide on a promotion-by­
promotion basis (with regard to promotions offered in excess of 90 days) whether an
ILEC has proved that a restriction on resale is permissible pursuant to 47 C.F.R.
51.613(b). The Commission cannot authorize a restriction on resale of a long-term
promotion in the absence of such proof

B. The Commission's forecast and the parties' interconnection agreement

New Phone states in its comments that it is concerned that BellSouth may rely on
the Commission's forecast with respect to the 1FR + 2 Cash Back promotion to avoid its
obligation to resell promotions as provided by the terms of BellSouth's interconnection
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agreement with New Phone ("Agreement"). According to New Phone, the Agreement
provides that BellSouth must resell all telecommunications services at the wholesale
discount rate subject to a list of restrictions set forth in the Agreement. New Phone
states that the Agreement provides that all promotions must be available for resale at
the wholesale discount rate except those promotions, as identified in the list of
restrictions, which are offered for less than 90 days. New Phone further notes that the
Agreement contains Parity provisions that may be violated if BellSouth fails to resell
promotions in accordance with the terms of the Agreement.

DISCUSSION AND CONCLUSION

The Commission's December 22, 2004 Order does not relieve any party of
obligations it might have under an existing interconnection agreement. The
Commission does not, based on the present record, express any opinion about the
extent of any party's obligation under New Phone's interconnection agreement with
BellSouth. Moreover, the Commission has no evidence before it suggesting that
BellSouth has any intent to avoid the obligations established by its interconnection
agreement with New Phone. Accordingly, the Commission clarifies that its
December 22, 2004 Order relieves no party of any resale obligations it might have
under an existing interconnection agreement.

BellSouth's Motion

A. Resale Obligations and One-time Gift Promotions

In its motion for reconsideration or clarification, BellSouth argues that the
Commission created a novel resale obligation for one-time incentive gifts that ILECs
provide to their customers. According to BellSouth, the Commission's Order requires
one-time upfront gifts "that are funded in whole or in part by the ILEC's regulated
service operations" and offered as incentives to customers subscribing to retail services
to be "made available to resellers, unless the ILEC proves to the Commission that not
making [such gifts] available for resale is reasonable and nondiscriminatory." BellSouth
suggests that the Commission's ruling on resale obligations is based on language in the
Order stating that "anything of economic value paid, given, or offered to a customer to
promote or induce purchase of a bundled service offering of both regulated and
nonregulatedtelecommunications services is a promotional discount." BellSouth calls
the result of the Commission Order "patently silly" and "bizarre" because, according to
BellSouth, the Order would require BellSouth "to give a CLP . . . a toaster for each
customer to whom the CLP resells [a given] service," if BellSouth offers a toaster to any
customer subscribing to that same service. BellSouth re-asserts its initial argument that
because one-time gifts offered as incentives are not themselves "telecommunications
services," they are not subject to the resale obligations of the Telecommunications Act
of 1996 ("TA 96"). BellSouth further complains that CLPs are not required to pass the
benefit of the promotional rate on to their customers and that it will often be difficult, if
not impossible, to determine the value of one-time incentive gifts, since ILECs generally
do not pay face value for such gifts.
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DISCUSSION

First, the Commission notes that BellSouth appears to cite language from Part A
of the Commission's Order, which pertains to the interpretation of a state statute
concerning when notice of a promotion or a bundled service offering must be filed, to
complain about the Commission's holding in Part B of the Order, which pertains to
federal resale obligations under TA 96. To clarify, the Commission's holdings with
respect to resale obligations are not based on the ILEC's funding source for incentive
gifts or marketing tools. The Commission's discussion of the source of funding for a
promotion applies only to the interpretation of the state statute at issue in Part A of the
Order.

Second, notwithstanding BellSouth's characterizations, the Commission's Order
creates no new resale obligations. Section 251(c)(4) of TA 96 requires an ILEC "to offer
for resale at wholesale rates any telecommunications services that the carrier provides
at retail to subscribers who are not telecommunications carriers." Section 252(d)(3)
provides that the wholesale rates are to be determined on the basis of rates charged to
subscribers. The Commission's Order merely recognizes what the FCC found in its
1996 Local Competition Order, i.e., that long-term promotional offerings offered to
customers in the marketplace for a period of time exceeding 90 days have the effect of
changing the actual retail rate to which a wholesale requirement or discount must be
applied. The FCC stated that there is to be no general exemption of promotional
offerings from the wholesale requirement. However, in the same order, the FCC held
that promotional offerings are exempt from the wholesale requirement if they are offered
for 90 days or less because such short-term promotional offerings do not constitute the
actual retail rate. The wholesale requirement, therefore, would not apply to such short­
term promotions because they have been determined by the FCC not to change the
actual retail rate. This bright line test was the FCC's compromise between allowing and
not allowing ILECs to offer promotions that could undercut reseller pricing, so that short­
term promotions, deemed procompetitive and beneficial to customers, would not have
to be unnecessarily restricted.

One-time incentive gifts, including gift cards, check coupons and other
merchandise, which are offered to induce customers to subscribe to
telecommunications services, are promotional offerings. Therefore, if such gifts or
incentives are offered for more than 90 days, as discussed in greater detail in the Order,
they have the effect of lowering the actual, "real" retail rate. The retail rate, and thus the
wholesale rate charged to resellers, must be determined on the basis of the "real" rate
charged to subscribers. The Commission's Order does not prevent or in any way frown
upon the use of such incentives as gift cards and other one-time upfront gifts. However,
if the incentives, i.e., promotions, are offered for more than 90 days, on the 91 st day,
resellers are entitled to have the benefit of the promotion reflected in the wholesale rate,
meaning that the wholesale discount must be applied to the promotional rate-not to
some other theoretical listed rate which has been undercut by a long-term promotional
rate that is generally available to subscribers in the telecommunications marketplace. If
an ILEC does not want to offer resellers a wholesale rate based on a retail rate adjusted
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to reflect the effect of a promotion on the actual retail price, then the ILEC must not offer
the promotion for more than 90 days.

Third, the Commission did not create a novel approach or new law when it held
that "in order for a gift card type promotion not to require an adjustment to the resale
wholesale rate ... such a promotion must be limited to 90 days, unless the ILEC proves
to the Commission that not applying the resellers' wholesale discount to the promotional
offering [rate] is a reasonable and nondiscriminatory restriction on the ILEC's resale
obligation." As discussed above with respect to New Phone's comments, FCC
Rule 51.613(b), read in tandem with Rule 51.613(a)(2), has long provided for the
possibility that an ILEC could avoid applying the wholesale discount to the special
promotional rate if the ILEC is able to prove that withholding the availability of the
promotional rate from the reseller is reasonable and nondiscriminatory.

Fourth, the Commission is not persuaded by BellSouth's argument that one-time
incentive gifts such as gift cards and toasters are not "telecommunications services"
required to be resold pursuant to TA 96. The Order does not require that non­
telecommunications services, such as gift cards, check coupons, or merchandise, be
resold. Such items do, however, have economic value. In recognition of this fact, the
Order requires that telecommunications services subject to the resale obligation of
Section 251 (c)(4) be resold at rates that give resellers the benefit of the change in rate
brought about by offering one-time incentives for more than 90 days. The Order does
not require ILECs to provide CLPs with toasters, phones, knife sets, hotel
accommodations, gift cards, etc. that they might provide to their customers as an
incentive to purchase services. The Order does require that the price lowering impact
of any such 90-day-plus promotions on the real tariff or retail list price be determined
and that the benefit of such a reduction be passed on to resellers by applying the
wholesale discount to the lower actual retail price.

Fifth, BellSouth complains that the Commission did not determine the value of
various gift incentives or provide guidance on making such determinations, given that
the ILECs' costs to acquire incentive gifts are likely not the same as the face value or
actual value of the gifts to the customers. The Commission did not address determining
the value of the benefit of an incentive gift promotion nor did it attempt to set strict
guidelines for determining the actual rate for a service based on the value of any
particular type of incentive gift. The Commission intentionally left this matter open so
that the parties would be free to negotiate and arrive at a mutually agreed upon real
retail rate. Irresolvable disputes in this area may be brought to the Commission for
decision. However, to the extent that it is impossible either to reach a fair
accommodation or agreed upon rate based on the promotional offer, or to provide the
benefit of the promotional rate to resellers because it is too difficult to calc.ulate such a
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rate, then, in the absence of contrary proof, such 90-day-plus promotions would be
unreasonable and discriminatory and could not be approved?

Finally, BellSouth complains that CLPs will not be required to pass on the benefit
of the promotional rate to their customers. According to BellSouth, a CLP would have
every incentive to keep the benefit for itself as a windfall over and above the wholesale
discount it already receives. The resale obligation of TA 96 permits a CLP to use the
wholesale discount in a way that is beneficial to it without requiring the benefit to be
passed directly to end users, so it is possible that a reseller could choose not to pass
the promotional rate on to its customers. However, the Commission believes such an
outcome is unlikely because the reseller's success is based on being able to sell
services at prices that are competitive with the ILEC's prices in the marketplace. If the
ILEC offers a long-term promotion and that promotional rate continues to be generally
available in the market after the 90th day of a promotion, the reseller will need to offer its
services at a competitive price and will likely want to maintain the price differential it
usually maintains between the ILEC's retail rates and the rates it charges customers.
Moreover, BellSouth's argument seems to contemplate that the gift would be provided
directly to the CLP, e.g., if a $100 coupon was offered to BellSouth's customers,
BellSouth would have to provide resellers with a $100 cash payment for each of its
customers. However, as discussed above, the benefit (not the gift itself) would be
delivered to the reseller through the wholesale price charged to the reseller, thus,
further reducing the likelihood of undue windfall as described by BellSouth.

CONCLUSION

The Commission's Order regarding resale obligations applicable to one-time gift
promotions, pursuant to TA 96, is clarified in accordance with the foregoing discussion.

B. Resale obligations with respect to mixed bundles

BellSouth complains that, with respect to mixed bundles of telecommunications
services and non-telecommunications services, the Commission's Order requires ILECs
to make the regulated services in the bundle available for resale at a "super discount."
According to BellSouth, this super discount results because the Order requires the
wholesale discount to be applied to the difference between the tariff. rate for the
telecommunications services in the mixed bundle and the entire price of the bundle,
whenever the bundle is offered for a total price that is less than or equal to the stand­
alone tariff price for the regulated telecommunications service. Thus, BellSouth
believes the Order requires ILECs to resell piece-meal portions of mixed bundles at a
"super discount." BellSouth argues that it should not be made to break apart such
bundles. An ILEC has no obligation to resell either non-telecommunications services

3 Prior approval is not required under N.C.G.S. 62-133.5(1), but starting on the 91 st day of a
promotional offering, "an incumbent LEC may impose a restriction [on the resale obligation] only if it [has
proved] to the state commission that the restriction is reasonable and nondiscriminatory. n

47 C.F.R. 51.613(b).
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that it provides, or any services (telecommunications or non-telecommunications
services) that are provided by entities other than the ILEC.

DISCUSSION

At the outset, the Commission notes that its Order addressed the Public Staff's
specific questions, which focused on resale obligations with respect to regulated
telecommunications services that were part of a gift card promotion or that were part of
a bundle of regulated and nonregulated services. Therefore, the Order generally
discussed resale obligations regarding component services in a mixed bundle in terms
of regulated and nonregulated services. However, pursuant to Section 251 (c)(4), an
ILEC is required "to offer for resale at wholesale rates any telecommunications service
that [the ILEC] provides at retail to subscribers who are not telecommunications
carriers." It follows from Section 251 (c)(4) that an ILEC must resell all
telecommunications services, whether regulated or nonregulated, at the true retail price
minus the wholesale discount. Thus, an ILEC must offer the reseller any regulated
telecommunications services it provides at retail (the tariff list price) for the wholesale
rate, and it must also offer the reseller any nonregulated telecommunications services it
provides at retail (the retail list price) for the wholesale rate. Accordingly, hereinafter,
the Commission will discuss the resale obligation in terms of telecommunications
services and non-telecommunications services, not in terms of regulated and
nonregulated services.

BellSouth correctly states that an ILEC is not required to resell either
non-telecommunications services that it provides or any services that are provided by
an entity other than the ILEC. The Commission's Order imposed no resale obligation in
conflict with this stated principle. The Order does not require an ILEC to resell a mixed
bundle that contains inside wire maintenance (a non-telecommunications service) nor a
mixed bundle that contains long distance service (a telecommunications service)
supplied by a non-ILEC such as BellSouth Long Distance, Inc. However, the
Commission's Order does require that an ILEC make any telecommunications services
provided by it and offered as a component of a mixed bundle available for resale on a
stand-alone basis for the wholesale rate, which must be determined by applying the
wholesale discount rate to the actual, retail, marketplace rate. Accordingly, with respect
to mixed bundles of telecommunications services and non-telecommunications services
or telecommunications services and services offered by non-ILECs, determining the
actual retail rate of any ILEC-provided telecommunications services that are in the
bundle is crucial to calculating the wholesale rate a reseller must pay to resell such
telecommunications services. As discussed in the Order, short-term promotional rates
offered for 90 days or less do not constitute retail rates for telecommunications services,
but long-term promotional rates offered for 91 days or more do constitute the retail rates
that must be used to determine the reseller's wholesale rate.

In its discussion of a "super discount" resale obligation, BellSouth has
misunderstood the Commission's Order, which the Commission finds should be clarified
with respect to resale obligations relating to telecommunications services offered as part
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of a mixed bundle. When a package or bundle of a telecommunications service and a
non-telecommunications service is offered in excess of 90 days for a total price that
equals the price of the telecommunications service, i.e., the price of the
telecommunications service is not lowered but the customer receives added value for
the price of the telecommunications service alone, the real retail rate in the market for
the ILEG-provided telecommunications service must be determined by accounting for
the value of the services in the bundle that are not telecommunications services
provided by the ILEG. In this situation, the price for the telecommunications service
provided by the ILEG is reduced by the value received in the form of additional non­
telecommunications services and/or non-ILEG provided services. Thus, if
Telecommunications Service 1 ("TS1") retails for $50 and a mixed bundle consisting of
TS1, a Non-Telecommunications Service, and Satellite Television provided by a non­
ILEG entity retails for $50, then TS1 is being discounted by the value of the other
services in the bundle (which may appear to be provided as a free gift). If this mixed
bundle is offered for 91 days or more, then the wholesale rate that the reseller must pay
for TS1 is determined by applying the wholesale discount (to be determined in
accordance with the discussion on Pages 6-7 above) to the promotional rate for TS1,
which is determined by subtracting the value (benefit) of the giveaways (the Non­
Telecommunications Service and the non-ILEG provided Satellite Television Service)
from the tariff or retail list price for TS1.

When a package or bundle of a telecommunications services and a non­
telecommunications service is offered in excess of 90 days for a total price that is less
than the price of the telecommunications service, the real retail rate for the
telecommunications service is the total price of the bundle. That is to say, when the
total bundle price is less than the telecommunications service in the bundle, the ILEG
has determined the value of the discount from the tariff or retail list price and has
thereby determined that the actual retail rate for the telecommunications service is the
price of the total mixed bundle. (There is no requirement that discounts applicable to
individual components sold together in a bundle be determined or passed on to
resellers.) For example, if TS1 retails for $50 and Telecommunications Service 2
("TS2") retails for $75, while a mixed bundle consisting of TS1, TS2, a Non­
Telecommunications Service, and Satellite Television is offered for $60, then TS2 is
actually available in the marketplace for a real retail rate of $60. A customer whose
goal is to acquire TS2 for the best price in the market can do so by paying $60 for the
bundle rather than the retail list price of $75, although he must also accept additional
services in order to acquire TS2 at the lower rate. Therefore, the wholesale rate that
the reseller must pay for TS2 is determined by applying the wholesale discount to $60,
the promotional rate for TS2. In this example, the mixed bundle sells for more than the
retail price for TS1, so TS1 is not available in the marketplace for less than the tariff or
retail list price of $50. The customer whose goal is to purchase TS1 for the best price in
the market would not purchase the $60 mixed bundle just to acquire TS1, because he
can purchase TS1 for less at the retail list price. Accordingly, an ILEG is only obligated
to resell TS1 at the retail list price minus the wholesale discount.
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In another example, if TS2 again retails on a stand-alone basis for $75 and a
Non-Telecommunications Service retails for $10, while a mixed bundle of TS2 and the
Non-Telecommunications Service is offered for more than 90 days for $25, then TS2
would be available in the market for a real retail rate of $25 even though a subscriber
would have to accept the entire bundle to obtain TS2 for that price. Thus, TS2 should
be offered to the reseller at the wholesale rate, which would be determined by applying
the wholesale discount to the TS2 promotional rate of $25.

Looking at BellSouth's example on Page 7 of its Motion for Reconsideration,
where telecommunications service A retails for $30, telecommunications service B
retails for $10, and a bundle of both A and B is priced at $25 for a period in excess of 90
days, a reseller must pay $25 minus the wholesale discount for service A, since a
customer could purchase service A for less than $30 by purchasing the bundle for $25.
That is to say, the real retail rate for service A would be $25. For service B, the reseller
must pay $10 minus the wholesale discount because the real retail rate for service B
remains at $10, i.e., a customer cannot acquire service B for less than $10 by
purchasing the bundle. The reseller would not be entitled to purchase service A alone
for $15 ($40 [A + B] minus $25 =$15) minus the wholesale discount as BellSouth
apparently believed was required by the Commission's Order. It should be noted that if
service B is changed to a non-telecommunications service or to a non-ILEC provided
service, the ILEC would have no obligation to offer service B to a reseller at the
wholesale rate.

Finally, to reiterate, as was noted above and in the Order, when the entire mixed
bundle is offered for a price that is more than an end-user subscriber would pay for a
telecommunications service if purchased alone at the retail list price, an ILEC is not
required to resell the telecommunications services in the bundle for a price that is lower
than the retail list price minus the wholesale discount. Instead, the ILEC is only required
to resell such telecommunications services at the listed retail price minus the wholesale
discount. For example, TS1 retails for $50, while a mixed bundle of TS1, a Non­
Telecommunications Service and Satellite Television supplied by a non-ILEC is offered
at $80. In this example, the mixed bundle cannot be purchased as a lower cost means
of acquiring TS1. Thus, the wholesale rate for TS1 would continue to be determined by
applying the wholesale discount to the tariff or retail list price for TS1, not the
promotional rate that a customer might receive for TS1 if it is purchased as part of the
bundle. To clarify further, the Commission's Order does not require an ILEC to

.calculate internal discount prices of components offered in a bundle and then "pick
apart" the bundle to offer those internal discounts applicable to telecommunications
services (discounts that are never offered to retail customers on a stand-alone basis) to
resellers.

CONCLUSION

The Commission's Order regarding federal resale obligations applicable to mixed
bundles is clarified in accordance with the foregoing discussion.
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DISPOSITION OF MOTIONS

WHEREUPON, the Commission disposes of the parties' motions as follows:

1. New Phone's Motion to Reconsider IS DENIED.

2. New Phone's alternative Motion for Clarification IS GRANTED in
accordance with the foregoing discussion and conclusions stated hereinabove in the
section captioned "New Phone's Comments."

3. BellSouth's Motion to Reconsider and its Motion for Stay ARE DENIED.

4. BellSouth's alternative Motion for Clarification IS GRANTED in
accordance with the foregoing discussion and conclusions stated hereinabove in the
section captioned "BeIlSouth's Motion."

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.

This the 3rd day of June, 2005.

NORTH CAROLINA UTILITIES COMMISSION

Patricia Swenson, Deputy Clerk

tb052305.01
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COP
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AUG 0 2 2005

CIeJk's0IRce
N.C.UtititiesCommission

COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF

Plaintiff,

BELLSOUTH TELECOMMUNICATIONS, )
INC., )

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

v.

Nature of the Action

1. This is an action seeking declaratory and injunctive relief with respect to

portions of two Orders (attached hereto as Exhibits 1 and 2) of the North Carolina Utilities

Commission (the "Commission") that violate the Communications Act of 1934, as amended by

the Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (the"Act").

2. The dispute in this matter arises from a disagreement regarding plaintiff

BellSouth Telecommunications, Inc.'s ("BellSouth") resale obligations under 47 U.S.c. §§

251(c)(4)(A) and 252(d)(3), and more specifically, whether BellSouth or other incumbent local

exchange carriers ("ILECs") must provide competing local providers ("CLPs") an additional



discount, on top of the wholesale discount CLPs already receIve when purchasing

telecommunications services for resale to consumers, for the value of any marketing incentives

that BellSouth offers to retail customers for more than ninety (90) days.

3. No CLP has ever argued or complained that BellSouth or other ILEes have an

obligation to offer CLPs marketing incentives, or the value of those incentives, in addition to

the wholesale discount reseUers receive on an ILEC's retail telecommunications services.

Nevertheless, following a motion by the Commission's Public Staff and the submission of

comments by the Public Staff, BellSouth, and others, on December 22, 2004, the Commission

issued an order holding, in pertinent part, that marketing incentives "are in fact promotional

offers subject to the FCC's rules on promotion," and that "in order for a gift card type

promotion not to require an adjustment to the resale wholesale rate (caused by the fact that the

retail price has in effect been lowered), such a promotion must be limited to 90 days, unless

the ILEC proves to the Commission that not applying the resellers' wholesale to the

promotional offering is a reasonable and nondiscriminatory restriction on the ILEe's resale

obligation." Exhibit 1, pp. 11-12.

Parties, Jurisdiction and Venue

4. BellSouth Telecommunications, Inc. is a Georgia corporation with its principal

place of business in Atlanta, Georgia. BellSouth is an ILEC under the Act.

5. Defendants Jo Anne Sanford, Robert K. Koger, Robert V. Owens, Jr., Sam J.

Ervin, IV, Lorinzo L. Joyner, James Y. Kerr, II, and Howard N. Lee are Commissioners of

the North Carolina Utilities Commission, and are sued in their official capacities for

declaratory and injunctive relief only.

2
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6. This Court has subject matter jurisdiction over this action pursuant to the

judicial review provision of the Act, 47 U.S.C. § 252(e)(6), and pursuant to 28 U.S.C. §

1331. See Verizon Maryland, Inc. v. Public Service Comm'n ofMaryland, 535 U.S. 635,643

(2002) (reviewing a decision of the Fourth Circuit Court of Appeals and finding that federal

courts have the authority under 28 U.S.C. § 1331 to review state commission decisions for

compliance with federal law).

7. Venue is proper in this district under 28 U.S.C. § 1391(b) because one or more

of the defendants resides in this district, and because a substantial part of the events giving rise

to this action occurred in this district.

Statutory and Reeulatory Back~round

8. To foster competition, the Act imposes specific requirements on BellSouth and

other ILECs to make their retail telecommunications services available to CLPs at a

significantly discounted wholesale rate. Specifically, section 251(c)(4)(A) of the Act requires

fLECs "to offer for resale at wholesale rates any telecommunications service that the carrier

provides at retail to subscribers who are not telecommunications carriers." Section

251(c)(4)(B) of the Act further requires ILECs "not to prohibit, and not to impose

unreasonable or discriminatory conditions or limitations on, the resale of

telecommunications service. "

9. The Federal Communications Commission ("FCC") has conduded that this

statutory resale obligation includes promotional price discounts offered on retail

telecommunications services. The FCC has defined "'promotions" to include "price discounts

from standard offerings that will remain available for resale at wholesale rates, Le., temporary

price discounts." In the Matter of Implementation of the Local Competition Provisions in the

3



Telecommunications Act of 1996 (CC Docket No. 96-98); First Report and Order, FCC No.

96-325, 11 FCC Red 15499, (reI. Aug. 8, 1996) ("First Report and Order"), para. 948.

10. The FCC has also concluded that "short-term promotional prices," which are

defined as "promotions of up to 90 days," "do not constitute retail rates for the underlying

services and are thus not subject to the wholesale rate obligation." First Report and Order,

paras. 949 & 950. Thus, promotional prices offered for a period of 90 days or less need not

be offered to reseUers at a wholesale discount, whereas promotional prices offered for periods

greater than 90 days must be offered for resale at the wholesale discount.

11. The Commission has established that CLPs may purchase BellSouth's retail

telecommunications services in North Carolina at a 21.5% wholesale discoWlt less than the

retail price for business services and for 17.6 % less than the retail price for residential

services.

12. Section 252(d)(3) of the Act directs state commissions to "detennine wholesale

rates on the basis of retail rates charged to subscribers for the telecommunications service

requested, excluding the portion thereof attributable to any marketing . . . and other costs that

will be avoided by the local exchange carrier." Thus, Congress acknowledged that ILECs and

CLPs are responsible for the costs of their own marketing initiatives.

13. The competitive environment envisioned by Congress when it passed the Act

has become a reality. There is robust competition in North Carolina between ILECs and

CLPs, and as a result consumers benefit greatly so long as there is a level playing field that

forces ILECs and CLPs to compete fairly.

4



Factual Allegations

14. On June 25, 2004, the Public Staff of the North Carolina Utilities Commission

("Public Staff") filed a Motion for Order Concerning Eligibility for One-Day Notice and

ILECs' Obligations to Offer Promotions to Resellers. See Exhibit 3, attached hereto. Among

the issues for which the Public Staff sought guidance was the following: .. If a [local exchange

carrier] offers a benefit in the form of a check, a coupon for a check, or anything else of value

for more than ninety days to incent subscription or continued subscription to a regulated

service, is it required that the benefit be offered to reseUers in addition to the reseUer

discount?"

15. On JUly 7, 2004, the Commission issued an order seeking comments on the

Public Staffs Motion. On August 6, 2004, the Public Staff filed comments advocating, in

pertinent part, that ILECs such as BellSouth be required to offer non-regulated marketing

incentives such as gift cards to resellers in addition to the wholesale discount on regulated

telecommunications services. See Exhibit 4, attached hereto.

16. Also on August 6, 2004, BellSouth, ALLTEL Carolina, Inc., Carolina

Telephone and Telegraph Company and Central Telephone Company (collectively, "Sprint"),

and Verizon South, Inc. ("Verizon") filed comments with the Commission advocating, in

pertinent part, that ILECs are required to sell to CLPs at wholesale rates any

"telecommunications service" that the ILEC offers to retail customers so that the CLP can

resell the service to end users. Furthermore, marketing incentives are not telecommunications

services and do not reduce the retail rates customers pay for telecommunications services, and

thus as a matter of law are not subject to the resale requirements of the Act. See Exhibits 5

and 6, attached hereto.
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17. On August 31, 2004, the Public Staff filed its Reply Comments, which argued

that even if marketing incentives are not telecommunications services and are not subject to

resale, they "effectively" constitute a discount on such services, and "[i]t is irrelevant whether

the cost of the telecommunications service is directly affected or the customer reduces his

expenses elsewhere." See Exhibit 7, attached hereto.

18. On August 31, 2004, BellSouth, Sprint and Verizon filed their respective reply

comments, which emphasized that the 'Public Staff's position regarding ILECs' resale

obligations with regard to marketing incentives was wholly unsupported by law, basic

principles of statutory interpretation, and common sense. See Exhibit 8, 9, and 10, attached

hereto.

19. On December 22, 2004, the Commission issued its Order Ruling on Motion

Regarding Promotions (Exhibit I, attached hereto) (the "First Resale Order"). The

Commission erroneously ruled that marketing incentives such as gift cards "are in fact

promotional offers subject to the FCC's rules on promotions." First Resale Order, p. lI.

20. The Commission expressly acknowledged that marketing incentives "are not

discount service offerings per se because they do not result in a reduction of the tariffed retail

price charged for the regulated service at the heart of the offerings." First Resale Order, p.

11. However, it then erred in finding that a marketing incentive "reduces the subscriber's cost

for the service by the value received in the form of a gift card or other giveaway. The tariffed

retail rate would, in essence, no longer exist, as the tariffed price minus the value of the gift

card received for subscribing to the regulated service, Le., the promotional rate, would

become the 'real' retail rate." First Resale Order, p. 11.
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21. The Commission's inquiry should have ended once it found that marketing

incentives are not discount service offerings because they do not result in a reduction of the

tariffed retail price charged for the regulated telecommunications service offerings. Instead, it

decided to modify, if not rewrite, section 251(c)(4)(A) of the Act by expanding the scope of an

ILEC's resale obligation to include unregulated marketing incentives.

22. In so fmding, the Commission ignored the facts that (1) marketing incentives

such as gift cards cannot be used to pay for (Le., reduce the retail rate of) telecommunications

services; (2) consumers may choose not to use a gift card or other marketing incentive, or to

give it away, and thus might not derive any actual value from it; (3) CLPs use marketing

incentives as well, so they are fundamentally different from and unrelated to price discounts

offered on retail telecommunications services by ILECs; and (4) the Act mandates that

wholesale rates be calculated "on the basis of retail rates charged to subscribers for the

telecommunications service requested, excluding the portion thereof attributable to any

marketing ... and other costs that will be avoided by the local exchange carrier." 47 U.S.C.

§ 252(d)(3). The Act does not authorize state commissions to set wholesale rates based on

hypothetical "real retail rates. "

23. As a result of its unwarranted expansion of the scope of the Act and its

erroneous [mdings, the Commission held that "in order for a gift card type promotion not to

require an adjustment to the resale wholesale rate (caused by the fact that the retail price has in

effect been lowered), such a promotion must be limited to 90 days, unless the ILEC proves to

the Commission that not applying the reseUers' wholesale discount to the promotional offering

is a reasonable and nondiscriminatory restriction on the ILEC's resale obligation." First

Resale Order, pp. 11-12.
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24. On February 18, 2005, BellSouth filed a Motion for Reconsideration or, in the

Alternative, For Clarification, and for a Stay of the Commission's December 22, 2004 Order.

See Exhibit 11, attached hereto. In this Motion, BeIlSouth argued that the Commission's First

Resale Order created a novel resale obligation that is contrary to the resale requirements of the

Act and is unprecedented in the nine states in which BeIlSouth operates. BeIlSouth also argued

that this unprecedented interpretation of the Act would require BellSouth to incur significant

expenses creating North Carolina-specific exceptions in its marketing operations, which could

compel BellSoutb to offer North Carolina consumers fewer and/or less attractive marketing

incentives than it offers to consumers in other states.

25. BellSouth noted in its Motion for Reconsideration that pursuant to the" Act and

the FCC's rules, the Commission already had deducted costs attributable to marketing

expenses in calculating the wholesale discount CLPs receive when they purchase BeIlSouth's

retailtelecoITIInunications services for resale. Thus, requiring ILECs to resell marketing

incentives (or the value thereof) at a wholesale discount forces the ILECs to subsidize the

CLPs marketing efforts and allows the CLPs to avoid the very costs that the resale provisions

of the Act require each carrier to bear. The manifest unfairness of such a result is

demonstrated by the fact that many marketing incentives offered by BellSouth are in response

to marketing incentives initiated by a CLP. This pro-consumer competition in the retail

marketplace will be thwarted if one si4e (the ILECs) is forced to subsidize the other (the

CLPs).

26. On June 3, 2005, the Commission issued its Order Clarifying Ruling on

Promotions and Denying Motions for Reconsideration and Stay ("Second Resale Order")

(Exhibit 2, attached hereto). Though the'Commission acknowledged that section 252(d)(3) of

8



the Act provides that the wholesale rates to be charged to reseUers are to be determined on the

basis of rates charged to subscribers, it ignored this unambiguous statutory language and

effectively rewrote section 252(d)(3) of the Act by holding that marketing incentives have the

effect of lowering "the actual, 'real' retail rate." Second Resale Order. p. 5.

27. The Commission further erred by requiring that BellSouth determine "the price

lowering impact of any such 9D-day-plus promotions on the real tariff or retail list price" and

pass the benefit of such a reduction on to resellers through a wholesale discount on the "lower

actual retail price." Second Resale Order, p. 6. The Commission provided no guidance on

how this hypothetical "real retail price" should be calculated, instead stating that it

"intentionally left this matter open so that the parties would be free to negotiate." [d. If a

negotiated solution is not possible, the ILECs and CLPs may bring the matter before the

Commission, but if it is too difficult to calculate the "real retail price. " the Conunission will

presume that a marketing incentive "would be unreasonable and discriminatory." Second

Retail Order, pp. 6-7.

28. On June 27,2005, BellSouth fIled a Motion for Extension ofTinIc to Appeal the

Second Resale Order. See Exhibit 12, attached hereto. On June 28,2005, the Commission

granted this Motion and extended the time for BellSouth to appeal the Second Resale Order to

August 2, 2005. See Exhibit 13, attached hereto.

FIRST CLAIM FOR RELIEF

Declaratory Jud~ent R~ardin~ Violation of the Telecommunications Act of 1996

29. BellSouth restates and realleges the allegations in paragraphs 1-28 of this

Complaint as if fully set forth herein.
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30. The North Carolina Utility Commission's conclusions in the First and Second

Resale Orders that BellSouth is required to offer CLPs a wholesale discount on·marketing

incentives (or the value thereot) in addition to the wholesale discount offered on its retail

telecommunications services is contrary to and violates the Telecommunications Act of 1996.

31. By its plain meaning, section 251(c)(4) of the Act mandates the resale of

teleconununications services made available to retail subscribers. It does not mention or

concern, directly or indirectly, the resale of independent marketing incentives or providing the

value of such incentives to CLPs at a discounted wholesale rate.

32. Section 252(d)(3) of the Act provides that the wholesale rates to be charged to

resellers are to be determined "on the basis of retail rates charged to subscribers for the

telecommunications service requested. excluding the portion thereof attributable to any

marketing ... and other costs that will be avoided by the local exchange carrier." Nowhere

does the Act mention or sanction the concept of a "real" or "actual" retail rate based on the

value of marketing incentives to consumers.

33. By misinterpreting and attempting to substantially rewrite and expand the scope

of the Act, the Commission has acted in violation of federal law.

34. For these reasons, BellSouth is entitled to a declaration under 28 U.S.C. § 2201

thatthe portions of the First and Second Resale Orders concerning BellSouth's resale

obligations regarding one-time marketing incentives such as gift cards are unlawful.

SECOND CLAIM FOR RELIEF

Injunctive Relief

35. BeIlSouth restates and realleges the allegations in paragraphs 1-34 of this

Complaint as though fully set forth herein.
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36. Unless the Commission is temporarily restrained and preliminarily and

pennanently enjoined from enforcing the erroneous and unlawful portions of the Resale

Orders, BellSouth will suffer immediate, substantial, and irreparable harm, including:

A. Loss of market share and goodwill as a result of confusion in the

marketplace and market dislocation;

B. Disruption of its uniform marketing plan and lost marketing

opportunities in a highly competitive environment;

C. Substantial administrative, legal and restructuring costs that must be

incurred to comply with the Resale Orders; and

D. Disruption of a carefully regulated and competitive marketplace, as a

resultof being forced to pay unwarranted subsidies to its competitors and

waste valuable management time and resources.

37. BellSouth has no adequate remedy at law and seeks temporary, preliminary and

permanent injunctive relief pursuant to Rule 65 of the Federal Rules of Civil Procedure.

38. For these reasons, BellSouth is entitled to an order enjoining enforcement of

those portions of the Resale Orders that are challenged in this action.

PRAYER FOR RELIEF

WHEREFORE, plaintiff BellSouth Telecommunications, Inc. respectfully prays for

judgment as follows:

1. That the Court enter a declaratory judgment pursuant to 28 U.S.C. § 2201,

that the portions of the December 22, 2004 and June 3, 2005 Orders of the

North Carolina Utilities Commission concerning an BellSouth's resale
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obligations regarding one-time marketing incentives violate the

Telecommunications Act of 1996 and are unlawful;

2. That the Court enter an order enjoining, on a temporary, preliminary, and

permanent basis, the North Carolina Utilities Commission and all of its

individual Commissioners from seeking to enforce the unlawful portions of

the Commission's December 22, 2004 and June 3,2005 Orders; and

3. That the Court grant BellSouth such additional relief as the Court may deem

just and proper. ,tJ
Respectfully submitted, thi2_ day of August, 2005.

BELLSOUTH TELECOMMUNICATIONS, INC.

~ ;',

By: -
Frank A. Hirsch, Jr.""-" .
N.C. State Bar No. 13904
Matthew P. McGuire
N.C. State Bar No. 20048
Nelson Mullins Riley & Scarborough LLP
GlenLake One, Suite 200
4140 Parklake Ave.
Raleigh, NC 27612
Telephone: (919) 877-3800
Facsimile: (919) 877-3799
Email: frank.hirsch@nelsonmullins.com

matt.mcguire@nelsonmullins.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing Complaint for

Declaratory and Injunctive Relief was served on the persons indicated below by hand

delivery and by placing a copy of thereof in the United States Mail, postage prepaid, certified

mail, return receipt requested, and addressed as follows:

North Carolina Utilities Commission
c/o Geneva Thigpen, Chief Clerk
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918

Jo Anne Sanford, Chair
North Carolina Utilities Commission
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918

Dr. Robert K. Koger, Commissioner
North Carolina Utilities Connnission
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918

Robert v. Owens, Jr., Commissioner
North Carolina Utilities Commission
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918

Sam J. Ervin, IV, Commissioner
North Carolina Utilities Commission
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918

Lorinzo L. Joyner, Commissioner
North Carolina Utilities Commission
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918
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James Y. Kerr. II. Commissioner
North Carolina Utilities Commission
Dobbs Building
430 North Salisbury Street
Raleigh. NC 27603-5918

Howard N. Lee. Commissioner
North Carolina Utilities Commission
Dobbs Building
430 North Salisbury Street
Raleigh. NC 27603-5918

This the Z~ay of August. 2005
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IN THE UNITED STATES DISTRICT COURT FOR THE

WESTERN DISTRICT OF NORTH CAROL~FF'

CHARWTrE DIVISION u CIAl COP\f
Civil Action No.

NORTH CAROLINA UTILITIES
COMMISSION; JO ANNE SANFORD,
Chairman; ROBERT K. KOGER,
Commissioner; ROBERT V. OWENS, JR.,
Commissioner; SAM J. ERVIN, IV,
Commissioner; LORINZO L. JOYNER,
Commissioner; JAMES Y. KERR, II,
Commissioner; and HOWARD N. LEE,
Commissioner (in their official capacities as
Commissioners of the North Carolina
Utilities Commission),

\) lDO ~b 1 Z. 6

PLAINTIFF BELLSOUTH
TELECOMMUNICATIONS, INC. 'S

MOTION FOR TEMPORARY
RESTRAINING ORDER AND
PRELIMINARY INJUNCTION

Plaintiff,

Defendants.

BELLSOUTH TELECOMMUNICATIONS, )
INC., )

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

v.

Plaintiff BellSouth Telecommunications, Inc. ("BellSouth"), by and through its

undersigned counsel and pursuant to Rule 65 of the Federal Rules of Civil Procedures,

respectfully moves for the entry of a temporary restraining order and preliminary injunction

enjoining the enforcement of certain portions of the North Carolina Utilities Commission's (the

"Commission") December 22,2004 Order Ruling on Motion Regarding Promotions and its

June 3, 2005 Order Clarifying Ruling on Promotions and Denying Motions for

Reconsideration and Stay (collectively, the "Resale Orders"), in the action entitled In the

Matter of Implementation ofSession Law 2003-91, Senate Bill 814 Titled (tAn Act to Clarify the



Law Regarding Competitive and Deregulated Offerings ofTelecommunications Services,"

Docket No. P-lOO, Sub 72b. In support of this Motion, BeUSouth shows the Court as follows:

1. On June 25, 2004, the Public Staff of the North Carolina Utilities Commission

("Public Staff") filed a Motion for Order Concerning Eligibility for One-Day Notice and

ILECs' Obligations to Offer Promotions to ReseUers. Among the issues for which the Public

Staff sought guidance was the following: "If a [local exchange carrier) offers a benefit in the

form of a check, a coupon for a check, or anything else of value for more than ninety days to

incent subscription or continued subscription to a regulated service, is it required that the

benefit be offered to reseUers in addition to the reseUer discount?"

2. On July 7,2004, the Commission issued an order seeking comments on the

Public Staffs Motion. On August 6,2004, the Public Staff filed conunents advocating, in

pertinent part, that incumbent local exchange carriers ("ILECs") such as BellSouth be required

to offer non-regulated marketing incentives such as gift cards to reseUers in addition to the

wholesale discount on regulated telecommunications services mandated by the

Telecommunications Act of 1996 (the "Act"), 47 U.S.C. §251(c)(4)(A). Also on August 6,

2004, BellSouth, ALLTEL Carolina, Inc., Carolina Telephone and Telegraph Company and

Central Telephone Company (collectively, "Sprint"), and Verizon South, Inc. ("Verizon")
.

filed comments with the Commission advocating, in pertinent part, that ILECs are only

required to sell to competing local providers ("CLPs") at wholesale rates any

"telecommunications service" that the ILEe offers to retail customers. Furthermore,

marketing incentives are not telecommunications services and do not reduce the retail rates

customers pay for telecommunications services, and thus as a matter of law are not subject to

the resale requirements of the Act.
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3. On August 31, 2004, the Public Staff filed its Reply Comments, which argued

that even if marketing incentives are not telecommunications services and are not subject to

resale, they "effectively" constitute a discount on such services, and "[i]t is irrelevant whether

the cost of the telecommunications service is directly affected or the customer reduces his

expenses elsewhere. "

4. On August 31,2004, BellSouth, Sprint and Verizon filed their respective reply

comments, which emphasized that the Public Staff's position regarding ILECs' resale

obligations with regard to marketing incentives was wholly unsupported by law, basic

principles of statutory interpretation, and common sense.

5. On December 22,2004, the Commission, acting through the individual

Commissioners, issued its Order Ruling on Motion Regarding Promotions (the "First Resale

Order"). The Commission ruled, in pertinent part, that marketing incentives such as gift cards

that are in effect for more than 90 days "are in fact promotional offers subject to the FCC's

rules on promotions." The Commission opined that a marketing incentive "reduces the

subscriber's cost for the service by the value received in the fonn of a gift card or other

giveaway." The Commission further held that "in order for a gift card type promotion not to

require an adjustment to the resale wholesale rate (caused by the fact that the retail price has in

effect been lowered), such a promotion must be limited to 90 days, unless the ILEC proves to

the Commission that not applying the reseUers' wholesale discount to the promotional offering

is a reasonable and nondiscriminatory restriction on the ILEe's resale obligation. "

6. On February 18,2005, BellSouth filed a Motion for Reconsideration or, in the

Alternative, For Clarification, and for a Stay of the Commission's First Resale Order. In this

Motion, BellSouth argued that the Commission's First Resale Order created a novel resale
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obligation that is contrary to the resale requirements of the Act and which would require

BellSouth to incur significant expenses creating North Carolina-specific exceptions in its

marketing operations. BeUSouth noted that pursuant to the Act and the FCC's rules, the

Commission already had deducted the costs attributable to marketing expenses in calculating

the wholesale discount CLPs receive when they purchase BeIlSouth's retail telecommunications

services for resale. Thus, BellSouth argued, requiring it to resell marketing incentives (or the

value thereof) at a wholesale discount would force BellSouth to subsidize the CLPs' marketing

efforts and allows the CLPs to avoid the very costs that the resale provisions of the Act require

each carrier to bear.

7. On June 3, 2005, the Commission, acting through the individual

Commissioners, issued its Order Clarifying Ruling on Promotions and Denying Motions for

Reconsideration and Stay (the "Second Resale Order"). Although the Commission

acknowledged that section 252(d)(3) of the Act provides that the wholesale rates to be charged

to reseUers shall be determined on the basis of retail rates charged to subscribers, it

nonetheless effectively rewrote section 252(d)(3) of the Act by holding that marketing

incentives have the effect of lowering "the actual. 'real' retail rate." The Commission ordered

that BeUSouth determine "the price lowering impact of any such 9O-day-plus promotions on the

real tariff or retail list price" and pass the benefit of such a reduction on to reseUers through a

wholesale discount on the "lower actual retail price." The Commission provided no guidance

on how this hypothetical "real retail price" should be calculated; instead, it "intentionally left

this matter open so that the parties would be free to negotiate." If a negotiated solution is not

possible, BellSouth and the CLPs may bring the matter before the Cormnission. However, if it
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is too difficult to calculate the "real retail price," the Commission will presume that a

marketing incentive "would be unreasonable and discriminatory."

8. The aforementioned portions of the Resale Orders violate federal law by

contravening the plain language of the Telecommunications Act of 1996,47 U.S.C. §§

251(c)(4){A) and 252(d)(3). The Act does not authorize state Commissions to impose novel

methods for calculating the wholesale rates for resellers of telecommunications services. To

the contrary, the Act expressly provides that "a State commission shall determine wholesale

rates on the basis ofretail rates charged to subscribers for the telecommunications service

requested, excluding the ponion thereofattributable to marketing . . . and other costs that will

be avoided by the local exchange carrier." 47 U.S.C. § 252(d)(3)(emphasis added).

9. Absent the·entry of a temporary restraining order and preliminary injunction,

the Commission's Resale Orders will become effective and binding on BelISouth on August 2,

2005. UnIess.the Commission is temporarily restrained and preliminarily and permanently

enjoined from enforcing the erroneous and unlawful portions of the Resale Orders, BellSouth

will suffer immediate, substantial, and irreparable harm, including:

A. Loss of market share and goodwill as a result of confusion in the

marketplace and market dislocation;

B. Disruption of its uniform marketing plan and lost marketing

opportunities in a highly competitive environment;

C. Substantial administrative, legal and restructuring costs that must be

incurred to comply with the Resale Orders; and
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D. Disruption of a carefully regulated and competitive marketplace, as a

result of being forced to pay unwarranted subsidies to its competitors and

waste valuable management time and resources.

10. Defendants, on the other hand, will not be injured by the entry of a temporary

restraining order and preliminary injunction. BellSouth has provided 90-day-plus marketing

incentives to North Carolina consumers for several years without challenges from any party.

The Commission only recently took issue with this long-standing practice, and no other state

commission in BellSouth's operating territory has held similarly. Just as it suffered no injury

during the previous years in which BellSouth and other ILECs offered these long-term

marketing incentives, the Commission cannot claim that it will suffer any injury from

maintaining·the status quo during the pendency of this action.

11. In further support of this Motion, BelISouth refers to, and incorporates herein

by reference, its Complaint and Memorandum of Law in Support of Motion for Temporary

Restraining Order and Preliminary Injunction.

12. Undersigned counsel certifies to the Court that notice of this motion has been

attempted by delivering copies of the Complaint, Motion for Temporary Restraining Order and

Preliminary Injunction, and Memorandum of Law in Support thereof to the following persons:

North Carolina Utilities Commission
c/o Geneva Thigpen, Chief Clerk
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918

and
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Robert H. Bennck, Jr.
Director and General Counsel
North Carolina Utiities Commssion
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918

WHEREFORE, Plaintiff BellSouth Telecommunications. Inc. respectfully requests that

the Court enter a temporary restraining order, pursuant to Rile 65 of the Federal Rules of

Civil Proceure:

1. Enjoinng Defendants from enforcing (a) ConcJusion No.5 of the Commission's
'-~ '

December 22,200 Order Ruling on Motion Regarding Promotions, and (b) the Commssion's

Conclusions regarding Resale ObIigattons and One-Time Gift Promotions in its June 3, 2005

Order Clarifing Ruling on Promotions and Denying Motions for Reconsideration and Stay

(pp. 5-7, therein);

2. Ordering Defendats to appear within ten days hereof and show cause why a

preliminar injunction should not be entered continuing the injunctive relief requested herein

pending the trial of this matter; and

3. Granting such other relief as the Court deems just and proper.
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2..1
Respectfully submitted, this _ day of August, 2005.

BELLSOUTH TELECOMMUNICATIONS, INC.

By: ~O~
Frank A. Hirsch, Jr. ­
N.C. State Bar No. 13904
Matthew P. McGuire
N.C. State Bar No. 20048
Nelson Mullins Riley & Scarborough LLP
GlenLake One, Suite 200
4140 Parklake Ave.
Raleigh, NC 27612
Telephone: (919) 877-3800
Facsimile: (919) 87T...3799
Email: frank..hirsch@nelsonmullins.com

matt.mcguire@nelsonmullins.com
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CERTIFICATE OF SERVICE

The 'undersigned hereby certifies that a true copy of the foregoing BellSouth

Telecommunications, Inc. 's Motion for Temporary Restraining Order was served on the

persons indicated below by hand delivery and by placing a copy of thereof in the United States

Mail, postage prepaid, certified mail, return receipt requested, and addressed as follows:

North Carolina Utilities Commission
c/o Geneva Thigpen, Chief Clerk
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918

Jo Anne Sanford, Chair
North Carolina Utilities Commission
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918

Dr. Robert K. Koger. Commissioner
North Carolina Utilities Commission
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918

Robert V. Owens, Jr., Commissioner
North Carolina Utilities Commission
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918

Sam J. Ervin, IV, Commissioner
North Carolina Utilities Commission
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918

Lorinzo L. Joyner, Commissioner
North Carolina Utilities Commission
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918
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James Y. Kerr, II, Commissioner
North Carolina Utilities Commission
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918

Howard N. Lee. Commissioner
North Carolina Utilities Commission
Dobbs Building
430 North Salisbury Street
Raleigh, NC 27603-5918

This the l ""day of August. 2005
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·PILED
AUG U3 Z005

~.C*e
N.C.\JtIlIII~

IN THE UNITED STATES DISTRICT COURT FOR THJt~~Jrr~N~c.
WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION

Civil Action No. ~ " 0 S ~ 0"" - "3tS
U. S. DISTRICT COURT

BELLSOUTH TELECOMMUNICATIONS, ) W. OIST. OF N. C.
INC., )

)
Plaintiff, )

)
v. )

)
NORTH CAROLINA UTILITIES ) TEMPORARY RESTRAINING ORDER
COMMISSION; JO ANNE SANFORD, )
Chairman; ROBERT K. KOGER, )
Commissioner; ROBERT V. OWENS, JR., )
Commissioner; SAM J. ERVIN, IV, )
Commissioner; LORINZO L. JOYNER, )
Commissioner; JAMES Y. KERR, ll, )
Commissioner; and BOWARD N. LEE, )
Commissioner (in their official capacities as )
Commissioners of the North Carolina )
Utilities Commission), )

)
Defendants. )

This matter is before the Court upon the Motion of Plaintiff BellSouth

Telecommunications, Inc. (hereinafter "BeIlSouth") for a Temporary Restraining Order pursuant

to Rule 65(a) of the Federal Rules of Civil Procedure. It appearing to the Court that the

Complaint, Motion, brief: and material supporting BelISouth's Motion have been duly·filed and

served upon the Defendants as well as on the General Counsel of the North Carolina Utilities

Commission, providing notice of these proceedings and of the intent to seek a temporary

restraining order, the Court has reviewed the Complaint, Motion, brief: supporting affidavits, as

well as the exhibits attached thereto, and upon good cause shown. finds that unless this

temporary restraining order is entered, BellSouth will suffer irreparable hann, including
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incalculable costs, competitive disadvantages. damage to goodwill, and marketing potential,

constituting irreparable hann, before the matter can be heard on BellSouth's motion for a

preliminary injunction. This Temporary Restraining Order sought by BellSouth is otherwise

necessary and proper to preserve the status quo ante while issues raised by the Complaint for

decision by this Court are considered and decided. This Court finds further that this Temporary

Restraining Order is proper in light of the balance between the harm that denying injunctive

relief will inflict upon BellSouth and the harm that granting the injunction may inflict on any

other party, the likelihood of BellSouth's success on the merits, and the public interest in

avoiding consumer confusion and potential marketing dislocation.

With regard to the security bond required pursuant to Rule 65(c) of the Federal Rules of

Civil Procedure. this Court exercises its discretionary power to waive the bond because the

solvency of the movant is undisputed. Given the substantial assets and financial stability of

BellSouth, this court finds that no parties are in danger of being unable to collect amounts that

BellSouth would be required. to pay ifthis temporary restraining order were denied; accordingly,

IT IS HEREBY ORDERED that Defendants the North Carolina Utilities Commission

and, in their official capacities, the following Commissioners: Jo Anne Sanford; Robert K.

Koger; Robert V. Owens, Jr.; Sam J. Ervin, IV; Lorinzo L. Joyner; James Y. Kerr, II; and

Howard N. Lee, be, and hereby are temporarily enjoined and restrained fro~ enforcing

Conclusion No.5 of the Commission's December 22, 2004 Order Ruling on Motion Regarding

Promotions. In the Matter ofImplementation ofSession Law 2003-9J, Senate Bill 814 Titled "An

Act to Clarify The Law Regarding Competitive and Deregulated Offerings of

Telecommunications Services", Docket No. P-IOO, Sub-72b as well as the Commission's

Conclusions regarding Resale Obligations and One-Time Gift Promotions in its June 3, 2005

2
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Order Clarifying Ruling on Promotions and Denying Motions for Reconsideration and Stay, In

the Matter ofImplementation ofSession Law 2003-9J, Senate Bill 814 Titled "An Act to Clarify

The Law Regarding Competitive and Deregulated Offerings of Telecommunications Services ",

Docket No. P-IOO, Sub-72b (pp. 5-7, therein).

This Temporary Restraining Order shall remain in full force and effect until the~

d.yof It"J'_11I",;1:2005, .tl/il!!fJp_m- unless exteuded for .longe.-lime by consent or for

good cause shown.

IT IS FURTHER ORDERED that no bond by BellSouth is required as security for this

temporary restraining order.

IT IS FURTHER ORDERED that service ~f a copy of this Order, BellSouth's

Complaint, brief, supporting affidavits, and exhibits shall be served upon Defendants.

IT IS FURTHER ORDERED that the hearing on BellSouth~smotion for Preliminary

Injunction is set for the4 day of ,/f.IAO.J!r 2005, at 'C2: tJd a.rn(f§)to be held

in Courtroom .3 at the Federal Courthouse, Charlotte, North Carolina, at which time

Defendants shall appear and show cau~e, if any there be, why the preliminary injW1ctive relief

requested by BellSouth should not be granted.

IT IS SO ORDERED.

Date: ::J f114///9 c::;
j ::AVj f0
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· llNlTrn STATES DlSTRICT COURT
roj~ THE WrSTl::Rl': DISTRICT OF NORTH CAROLlNA

CHARLOTTE DlVISION
,3:0S·CV-345-MU FILED

J;3£LLSOUTH
TELECOMMUNICATIONS, INC.,

r-:OHTH CAROLINA UTILITIES
COM]\nS~ION;'JO ANNE SANFORD,
Ch~irnum;,ROBERT K. KOGER;
Commissioner; ROBERT V. O""ENS,

AU 13' 2 ,9 200S
r' .'-....I\~votee

N.C.UtilitiesGommission '

ORDER

Defendants. '

I')aintiff,
v.

)
)
)
)
)
)"
)
)
)
)

JR., Comniissioner; SA)\1 J. ERVIN, IV, )­
Commis~ion(;'r;LORlNZ-O L JOYNER;' )
Commissioner; JAMES Y. KERR; lI, )
Commissionfl:; ?nd HOWARD N. LEE, )'
C()mmis~jODf'r(hi ~heir:offif:iaIcapacities )
,~,s"C(l,nHJji,!-~.oners of the North Carolina )
Utilities Commission), ' )

)
)-

THIS MATTLR j~ b~!ore the C'oun (m PJ"imiffBellSouth Tekcommunications, Inc.'s

("B:e IlScuth") M(\(jOTI for T~mporzry Restraining Ordn aI)d ~r'eliminary Injunction, [file 'd~c.,

J0), and Memo: cnGUlTI in 'SuppoTt,botr. fiied AUf1ll=t'~, 2005. Also' on August 2~ 2005, this

Com"! (,~'J1e1fd an Order granTing Bell,Sout};'s Motic';) f('{ a Tempor~ry ~estraining Ord~r and

f.flling ,,; he cring fOJ this metter which was held on !" ugusl '11, 2005 at 2:00 p.m. ' While the
.-.. ..'

1'-'onh ("~Joljn::: l.itjJjtie~ (".()ininj~si0n' (the "Co~mj~$iOl~") and the C:0mmissioners .ccollec~ive)y

re--f("TIf'c to as "DfffDC::H;I~") 'n<.;med above did nm fJ1.'-:, a written Response to the Motion for

.... PH'limin:'T); )Jjjup.ctjem, deft.>nse C(iUI;5e) fer b<.:th,did fll1end the hearing, although only in her

__0'



cc;p<::ciry as c-oum-el te tlje C(·nm·,i~~icmf-rs.' Having heard and considered the arguments of

_BeJ1~ooth and the Commissioners, this matter is ripe for ruling by the Court. For the Teasons

~tated beJow, the: Coun hereb\' GRANTS BellSouth'sMotion for Prelimin-ary Injunction.
J•• _ .

-_. I. FA CTllA L AND PROCEDURAL H1STORY

This case: is centered around the interpretation of several provisions of the

Te-kcommunications Act cJ ]996 (the "Aci"). In the spirit of fostering competition, the Act

iJ1jp('~es several requirementS' on incumbent local exchange canieH CILE-Cs"), like BellS-outh, to

mlJ: e their retail te le('ommuniCali(\n~ ~eJ:\'ices available to competing Joe,,} providers t"CLPs") at

discounted whole~8le H:tef. St.'~- 47 V.~.l. ~ 25 1(c)(4)(A)._ Pursuant to 47 USc. S252(d)(?-),

~taie comn~i:,:~ions detmnine trH:' \>"'boJe~~* rates on the basis of the lL-EC's re-tai) rates,

e-xc)ueing ,m:i por,ic:n attiir-utsb1e to m~rl<eting, filTIong other thjr:;£~_ ]n praclical tem~s,it i5 both

the Commi~~ion and the markt1 which ~et the wholesale rates a\"ailable 10 CLPs. lLECs propose

e wh-o)e$ale rate bfaring -in m-ind what -the- mark~t will tole-rEte, 1;1ut before they can selllhese

telecommunications sen.-ices, the Con?mis&ion ~u!'t approve the 1~te~.

As explaj~f"d above, meny factors inDu_en\-e the value of the w)1Ok!;ale rates. And, as
. . :

would be ~xpeclec, the FeQezHl Communications C'ol1JI11ission ("FCC") has v.'eigbed in on-the. ..... -

i~~ue ofwhc:! sh0ulc he ('(>Jj~idl'redwhe_fl -"aluing wholeslile ralef'. Specif]cally, and 0:f.

imponance te the cutcome ~f this' mat-ieT, the fCC has found thal- promotional offerings thai are. ' . -. .

in effectJor ri-l0H' than ninety c:F.-y~ essentially become the r-etail rate-from v:hic-h the w}lolesak
. . ."

rate is delem)jne.d. in tlu_ MUlTer .of1mplem6n101ion cf[lit Local Competirion PrOl,jsions in the.

I - .. ,- -: -- - - -
Dcfq!~t' ('nur.~el ~Ulll:d on lhe- rtrcrl! th~t ~hc Wi:~ only llppearing_-in her ('apacity as cOl!n~elI0 lhe

rorT.mif~ioncn brrat.H the Nori" Carorir,ll_lllililiE~Ccmmif!'ior. f(l;h 10, have this aClion dismissed againsl it
without making fin appearanccdn the m;llcr.
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....

. '

Tt:lf('crr.mun;"ClAlioll~ Au of] y!.(, (CC Doch! St.-H,): first Report and Order, FCC No. 96-325,

11 FCC Red J~L;~9 (reI. August f, 1996), ~; ~48. Thi~ poim j~ further cJ~rified through the

negmive imFljc~tjon ~:f L;, C.r.R. SS1.613(2)(J),"whic}-, states that "promoiions" lasting !e~s th~

ninery c,::ys are not c-or..f,idere.d when determining the wholesale rate.

The dispute belweel1 BellSouth and the Defendants aro~e when the Defendants issue.d a
" ,

Dect'mbu :2,2004 .ordn Ruling on. Motion Reg&rding PromOlions and a June 3, 2005 Order

Clarifying Ruling. on Promotions (!nd Denying MOlj('Jj!, for Recon~iderati6n and Stay

(c.<;-llectivc·!y the "Re~ak OTder~:) The Re-~ak Olden; found th2t incentives, such-a~ gift cards,.

tk:tl3H. in effect for more ~hm Tlinety days "fire ir, f~Cl pr'omotional offers subject"to the FCC's

Act.

21 £umeJjl'11~"2t iletn~ ~u(h f::.F gift c~Ids' are in f~et m·~rA.n·irtg incentives; ~'hich are. specifically
. . .' '. ..' '. .

e>:ch,lded JroJJJ the \'ah~a~io~ of~'boies~J~ rates h)'. 47 ll.~·C.·S 252(~l)c3). "CPt'~MeJTI. at ] 1.)

Tp.e 'FCC ha~ ·defin~.d ·.'prOD1('..ti('1~f," to inclu'de "price cjscounts fro~ standard offering~ that V:'jll .

.leri~ajr. ~\:l::.iJcbk fOr re~.ale at w~oJe%le n:;-i'es, i.e., le~porary price discounts~" 1n The Matter of

'. Jmplcmel;l~liol1OfT/;~ Lon.Ii Cc)m~t:liliGn Provi,<ior.s in "il,/:' Te1t"comm~nications Act oj1996 (CC

DocJ.:et: No. 96-S~); First Report aIld'Or(je;r, f<:,<' 1'e. ~(.':=':" i I fCC ReD 154~9,(rel. Aug. 8,

I~96), ~~ 948.

. PU)~mmtlo ~7 ·L~5.C;··. ~ .:'~2(~)(6), Bell~Oljth haS broughi the rnatter to this Coui11o
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.t. i tb~ ~l.a[e in the procef.ciEf"~, BellSoUlh !'feks " Preliminary Injunction prohibiting the

, '

Deffm:"nts from enforcjl~£ th('l~;e prC'\'i~ions of the Re~ale Orders which \,,'ould require lLEes to

t~ke into c.an~ide] ctiCJn,lfJf' nlvE." cf fift C21 ds and other giveawzys in the ~ame maDner thai rate

discour,ts which J:::!'"t fC'I lanf-tr tbm ninety dey!; 3re considered when arriving at the whole~,cle

rate for telf'conmm'nications services for CLPs.

lI. DISCUSSION

Thf. "balbnce d ht<.] c!'hips" te!>t is usee to deterniine the propriety of preliminary

. injuncrive relief. Elackl1't,jder Fum'irure Co. 1'. St-ilig'Mfg. Co., 550 F.2d ] 89, 196 (4th Cir.

~ S7-;-~. Tl~is test weighs tbe fcllowiJJf four fc;ctor~,: (l) the likelihood of ine.parabJe. harm to the

r,laintiff if the rrf limirJC'iry injuT!c\ie'T" is. deniec; (2) t~e I~keli~ood Of ham) to th~ defendams if the

requf'F-ted relic f i~ l;J2T;lf'l:; (:) t~e liJ-:eJiho(\c l];bl plc.intiffwill suc:ceed on the merits; and (4) t..'1e

'" pul:lidnteref.1. ]d.' Funher, the plaiJJtiffbl'~TS thebUlden of establishing that eac.h oftl;le four

dements:~uppon!' gn.ntillg' the jnju~ctjon. Dii-ex ]s]'{.fl,. Lid., \,. .!?reaJahrvugl; Mt:edical C01p.,

,952 F.2d 802, 8):2 '(4th ,Cir. 1992),

, .
A. IrrtJ:;~.r2tlt: H~r~l tl! Pdl~outhin thf AbHJlcf: of a Preliminary Injunction.. ' . . .., . . ". .

The qu~stjoncJirrep;-,rctlc'b&m1tcthe pJ~:~miffjS:.thl:' fi~sdactor to be considered in a

r.imiC'n for' prf'lirnir,~r)' jr;.i~n("li(:n. }d. 1fr. r J~in.tiff c"unot e$tab)ish th~t irrepar;;ble hal,lTI is'

lih Jy Ie ot('UJ in the c:P!;fJ1C(," of a pHlimim:r.y injunctiC?n, tbat f~ih~re alom is sufficjent'to ceny

. injur;clive reJie.J. Mc.m,il;g L HU111, 119 f.3d 2:4, 26f (llih CiT. 1997). "Moreover;the require-d'

'i.neplirabJe l;3m~,' must be 'neithe'r.If'mote nor spf'ClJlalive, but actual and imminem:"Direx,

,~'~i r.:d ".\ ~,12 (quoting Ti.i,C~fr An{I'tOl1y RI:'Qlry,Curp. y. SdJi~sini.l;-r~~f8 F.2d 969~ ~,,5 (id ·CiT.

] ~f·~;). Hcw("w~, ~~ t'he: h.lance tir!" iIi. f~"01' of-finding inf.palE;bI~ hann' i6.plaintiff, there is a
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le!'sem<:e.d fer pl&imifflO e~tab1i~b likeliho(,d of !'uc-c.e~·s or:: the merits. Rum Creek Coal Sales,

inc. l'. CaplErtol1, 926 F.2d·?-53, 3~9 (4th Cir. 1991).

i"'1 lhe ir:;~ll;Dt (a~t') HenScmh hc.s el'U:cli~hEc lLI::1 il. wil1 suffer actual, imminent, and

inepar~J:)e.harm if the. Coun dOts not enter the reqUEste.d preliminary injunction. BellSotith

'JeprC:-~fl"led \.0 the Cour1 thel implementation of the: Resale Orders would require them to create

dgnificant changts in their mc:.rke·ting HTUctUre. The marke.ling effons in North Car.olin-a would

. l:>e car,ie:d out in , sub;lamia).!y differ{'~t manner tbc;n effom in other state~ where BellSomh .

does hJ~.iJl(,~ S. Putting a~jde the laJ!le financ.ittl bm den of thj~ fffon, the' las.ting impact that this-·

two-tieree mar'kelir,r could have nn cu~1omer k~:'El:y <:-nd BellSouth's goodwill in North Carolina. . .
. ". .

(i:Inn<)( be underS13lt".d. .A·~orth CaJOlina ct~!'tOITJer "ifiting Georgia would un.derstandably

r.e.cQil1e.J&thf·). ciigTumkd to learn th&t the same bend"i!s "'-'ere hot offere.d to him as were offtsed'

te.' Bell South" cUf'tomers in Georgia."

kyilly if' not the t)1)t cfk~s that car:. be. D1<:de:whrle \1·!ith·a coun order at the end ofa lawsuit.
-"..

Addilionclly, theH: is tht· ditect financial lo~:;- ~'l~i(:r. ":iII o(c-u~· iillle wh~le-sale rates are':suddenly

d("cn.:a~e..i 10 comply wi:.h the ·Res~k. O~cer::-c. The heilcflCiaries <?f this decrease, the CLPs, are
.' ".

not e·\'en a party to this action,

In .~lln:: jf t]-,e: Coun doc~ IlOi ~nter a preliminary injunction, Defendants' ruling will result

in irreparable h;mri to BellSouth.

1'.. 'La~dih(>"c 01 )-hrm to Df:ftnrl1!ntl\ it Pi-~JjmiJJary Injunction is Granted·

The COUTl fin~~ thet ifti';{ Res&le OJ(kJ"~ ~H irilpJcmented, the ham~ to BellSomh

'5



.' .
','

reri<:.iJl]V outwfi2hs any bcm1 tc DfffJJGont~. ]r; f~ct, the Defendants were unal::1e to name any
• ~ I

),arm l]-,lH they would incur &~ ,s re~uh (If a Prdimincry Injunction. Defendants pointed out tl12t

the fourth factor, thE" put,lie' interest, f'hould be considered in this f'tep liS well due to the fact that

Dffencants fepe-sent the public inte) f'l't. However; there is no dear argument thEt the public

interest would not be beH served ty gr"ntirig this Preliminary Injunction., The Court has not bee.n

convinced that Ole Resale OJ drrs wi]] actually promote corppetition. At this point .in, the

procee-dings, there appe,l:.rs 10 .be ~- 'l.'2lid argument lhat the Resale Ord'ers are actually gqing to

hInder competiticn in N~rth Carb1irj~. ,]t is preci~e ly lhe intent onhe A~:it6 foster c?mpetili'on.

for the public good.

. Ther~f(lre, the 1ik~lihooc} ofbarm to BfllSouth if the 'injunction is n?t granted

!"ig~1ifir:mtlyoun""ejgb: ~.~:~; 'p(l!'.~iplf'· honn te DefenGEonts remhing from the imposit-ion o{ the

..injunction .

c. Bf,IlS01lth'~ Ui-:tlihooc! -(if S'~('ce~~, on ttie.~1eritsof its:'CJaims. . '. :" -. '".'". .... . "'. ". . . '.

'Since the.Coun find!=. ihvt. B~HSQuth ~>.!G~ld suffer :lrrep,ajable -fiam1.1n the ~.bl'-ence,' ora
. . .. ' '. .... . . -' .. -

pTelimi~ary injunr-lion,- thE 'C0UJ1 ,,,-'m not dish~~s' i'D, de1ail'v.'ne.ther BdlSouth hai a lik~lih~bd of .
. - .". . . "" . . .....

C('J:viilc-ed the'Coun lh~l thi$ n'ove1issue of la\\' meri't5 Jurther, review.

D'. Public Interest

As di~("ussed ab.{"!\'f',.the COUJ1 further fibd~ thai fhe public in~eresl is served by the

. ' '

('He-lina residents bf"lDf tre:atfo differenrly than ~imi]aJ!y fituated resident!' of other stales'

. through the interPTetation of a federal law.

6



b conclmior:, the Cou" fiJjCs that the elitTy cf a preliminary injunction is necessary to

proteCi BeJJ$outh fwm,cctuzl, imminent and irrq;:arabk harnl. Such haml to BeIJSouth

f-ignific,cnl1y outweig)l~ ~D); )-,m~'l that Defe.ridams nJ"y iDCUT as a'result of the entry of the

injunction,

}:. Ruh.' f:~(c} of tla' F~(lt'raJ Rules of C.i"ilProcedure

Tile Federal Ru)e~ dO"i) Procedu~e W:~e that "[r.]o· .. _.preliminary injunction shall

issue except uprm tt;E' fiving df security'by the ~ppliunt, in such sum the court dee-ms proper, for. .'

the p3~TJ11ent of such costs and dami£es <:~ j-n~y be innJ.J:led or'suffered l:>y any party wbo is fo~nd

te hc.\'f' bC'.en, wrongfully enjoined or restrained." Feel. R. Ci". P. 65(e). As noted in Rule 65, the

?,D)91lTIl of bond is "'i\hin the discretion oftlle Court. Mal)-'land Dept. ofHumanResources v.

,. (" D (-". I . cr(T'~d ]4~''''' 14 ...·.: (" 1· r' ]CC~) Th C h' fi ;J th b dL .~. Ept, c: .ngrll."L"W7(',,; f, .• ..:. \. .... , l'._~ , ... t,. l.lL _'_'_'. e ,(lUn ere IDuS at a on

., .. D~'fC'J)qant W8!;> ,';/Tol,1gfull)' 'e~joined.

IT lS l-HEf<rrOR'I: ORi)}:,R~D 'ti·J{.(Ph,jJ~tiff~ ~1?,ti~n for Prelimin-arY Inj~nctio~ is

heret.)' G~AN1~(D·. Ptndinr atriil on the merit!'; De-fendl:lni~, c.je .enj~ined arid res:trained fJord
" - - . '. .

enforcing COJ'lclmkn ~0. 5. d.t,he Commi,~'~i0!;~Decembo :2,,2004 Oi-der Ruling on Motion

.Re·faJding PromNi0J::!', Iii ,ij~' MQlU'~ ofJmpIEm~:illli:iOl: uIScs:'\ivn Law 2003-S,'l, 'Senace Bill cf4

Til1ul· "An 04('( to C:1artfj; 'cht:' law Regarding Comp(cTitive (md DeregulaTed Offerings of .

1t.1f;·comn~unic" 1'-0/,••< Seh iu,\," Dodet,Nc. F- H'tD, ~ub· i2b 2.5 well as, the CQmmi~sion's'

Co·ne-Ju~iOD>. Te-['mcinf' Re!'l';]e> Obligations ~JjC Ont-Time- Gift Pro~otions in its June 3, 2005' .

Older Cle:rif"int' RuljTi£ con p'lc·m01iom .md Dt:'n"ji,c' !'.101ion~·'f(lT Reconsideration and Stav 111. ~.... ....... '. .. .... . ..'

t!;( Maller ofImplenicJ;rativn (1'Si.'~·sion [0)1' 2003-n~,SenatE Bill 814 Titled "An Act io Clarify

7
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• 0

n~ Law Rf'gc:rding Compftit;"e and Deregula ted qfjfrings o/TelecommunicQTions Ser.-ices,"

Dod:el No. P-l 00, Sub-72b (pp. 5-7, therein).

IT JS FURTHER ORD[)<.[D that BellSouth shall post a bond of $1 00.00.

8
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;' .

Signed: August ]2,2005

1/;1_:;" 'yJ If;}
JHi/£Im-/J (~ //I1A/k

. , ~ .. .. , V'" -_r .

Graham C. Mullen >j40~,<t"
" CfJ.iefUnited S"tates DistricT Judge ~.~~f;"
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Case 3:05-cv-00345 Document 67 Filed 05/15/2006 Page 1 of 7

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DNISION
3:05CV345-MU

BELLSOUTH TELECOMMUNICAnONS, )
INC., )

)
Plaintiff, )

)
vs. )

)
JO ANNE SANFORD, Chairman; ROBERT K. )
KOGER, Commissioner; ROBERT V. OWENS, )
JR., Commissioner; SAM J. ERVIN, N, )
Commissioner; LORINZO L. JOYNER, )
Commissioner; JAMES Y. KERR, II, )
Commissioner; and HOWARD N. LEE, )
Commissioner (in their official capacities as )
Commissioners of the North Carolina Utilities )
Commission), )

)
Defendants. )

)

ORDER

This matter is before the court upon cross-motions for summary judgment filed by

Plaintiff BellSouth Telecommunications, Inc. ("BellSouth") and the Defendant Commissioners

of the North Carolina Utilities Commission (the "Commissioners"). It appears to the court that

there are no genuine issues of material fact, and this matter is now ripe for disposition.

BACKGROUND

BellSouth is an incumbent local exchange carrier ("ILEC"). Under the

Telecommunications Act of 1996 (the "Act"), BellSouth, as an ILEC, is required to offer its

telecommunications services to competing local providers ("CLPs") for resale at wholesale rates

established by the North Carolina Utilities Commission (the "NCUC"). Specifically, the Act
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requires ILECs to "offer for resale at wholesale rates any telecommunications service that the

carrier provides at retail to subscribers who are not telecommunications carriers." 47 U.S.C. §

251(c)(4). Wholesale rates are determined by State commissions "on the basis of retail rates

charged to subscribers for the telecommunications service requested, excluding the portion

thereof attributable to any marketing, billing, collection, and other costs that will be avoided by

the local exchange carrier.'" 47 U.S.c. § 252(d)(3).

The Federal Communications Commission ("FCC") has determined that the Act's resale

obligations extend to promotional price discounts offered on retail communications services.

However, the FCC has expressly limited the scope of the term "promotions" to "price discounts

from standard offerings that will remain available for resale at wholesale rates, i.e., temporary

price discounts." In the Matter ofImplementation ofthe Local Competition Provisions in the

Telecommunications Act of1996, (CC Docket No. 96-98); First Report and Order, FCC No. 96-

325, 11 FCC Rcd 15499, (reI. Aug. 8, 1996), ~ 948 ("First Report and Order"). The FCC further

concluded that "short term promotional prices," which are defined as "promotions of up to 90

days," "do not constitute retail rates for the underlying services and are not subject to the

wholesale rate obligation." Id. at ~~ 949 & 950. Thus, promotional prices offered for a period of

90 days or less need not be offered to resellers at a wholesale discount, whereas promotional

prices offered for periods greater than 90 days must be offered for resale at the wholesale rate.

BellSouth uses certain marketing incentives in all nine states in which it operates. These

incentives include gift cards or other one-time giveaways that encourage customers to subscribe

1The NCUC has established that CLPs may purchase BellSouth's retail
telecommunications services in North Carolina at a 21.5% wholesale discount less the retail price
for business services and for 17.6% less than the retail price for residential services.

2
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to BellSouth's telecommunications services. CLPs that compete with BellSouth regularly

employ similar marketing practices. These marketing incentives are redeemable only for

unaffiliated, that is, non-BellSouth, goods or services. Because these types of marketing

incentives originate from unaffiliated companies, BellSouth is unable to track their usage or

redemption rates.

ill June of 2004, the Public Staff of the NCUC filed a Motion for Order Concerning

Eligibility for One-Day Notice and ILECs' Obligations to Offer Promotions to Resellers. One of

the issues on which the Public Staff sought guidance was the following: "If a [local exchange

carrier] offers a benefit in the form of a check, a coupon for a check, or anything else of value for

more than ninety days to incent subscription or continued subscription to a regulated service, is it

required that the benefit be offered to resellers in addition to the reseller discount?" The Public

Staff took the position that marketing incentives such as gift cards, checks, etc. "effectively"

constitutes a discount on telecommunications services and are subject to resale obligations.

On December 22, 2004, the NCUC issued its Order Ruling on Motion Regarding Promotions

(the "First Resale Order"), holding that marketing incentives "are in fact promotional offers

subject to the FCC's rules on promotion," and that "in order for a gift card type promotion not to

require an adjustment to the resale wholesale rate (caused by the fact that the retail price has in

effect been lowered), such a promotion must be limited to 90 days." While acknowledging that

marketing incentives "are not discount service offerings per se because they do not result in a

reduction of the tariffed retail price charged for the regulated service at the heart of the

offerings," the NCUC nevertheless concluded that a marketing incentive "reduces the

subscriber's cost for the service by the value received in the form of a gift card or other

3
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giveaway." First Resale Order, p. 11. Thus, the NCUC stated, "The tariffed retail rate would, in

essence, no longer exist, as the tariffed price minus the value of the gift card received for

subscribing to the regulated service, i.e., the promotional rate, would become the 'real' retail

rate." Id.

On February 18,2005, BellSouth filed a Motion for Reconsideration or, in the

Alternative, for Clarification, and for a Stay of the Commission's December 22,2004 Order. On

June 3, 2005, the NCUC issued its Order Clarifyng Ruling on Promotions and Denying Motions

for Reconsideration and Stay (the "Second Resale Order"). In this Order, the NCUC held that

marketing incentives have the effect oflowering "the actual, 'real' retail rate." Second Resale

Order, p. 5. The NCUC further required BellSouth to determine "the price lowering impact of

any such 90 day plus promotions on the real tariff or retail list price" and pass the benefit of such

a reduction on to resellers through a wholesale discount on the "lower actual retail price." Id. at

p.6.

BellSouth filed this action on August 2, 2005 seeking declaratory and injunctive relief

with respect to the two Orders of the NCUC, alleging that the Orders violate the Act. BellSouth

also filed a Motion for Preliminary Injunction seeking to enjoin enforcement of those provisions

of the Orders requirng ILECs to take into consideration the value of gift cards and other

giveaways in the same manner that rate discounts which last longer than ninety days are

considered when arrving at the wholesale rate for telecommunications services for CLPs. After

a hearig onAugust 11,2005, this cour granted BellSouth's Motion for Preliminary Injunction.

The parties have now filed their cross-motions for summary judgment.

DISCUSSION

4
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BellSouth alleges that the NCUC's conclusions that BellSouth is required to offer CLPs a

wholesale discount on marketing incentives (or the value thereof) in addition to the wholesale

discount offered on its retail telecommunications services is in violation of the

Telecommunications Act. The court reviews the NCUC's interpretations of the Act de novo.

GTE South, Inc. v. Morrison, 199 F.3d 733, 745 (4th Cir. 1999). However, "[a] 'state agency's

interpretation of federal statutes is not entitled to the deference afforded a federal agency's

interpretation of its own statutes .. .''' Id. (quoting Orthopaedic Hosp. v. Belshe, 103 F.3d 1491,

1495-96 (9th Cir. 1997). The court has carefully reviewed the two Orders of the NCUC, the

arguments of counsel, and the pertinent law, and concludes that the Orders of the NCUC are

contrary to and in violation of the Act.

The first rule of statutory construction is that a court must look to the language of the

statute. When examining the language of a statute, the court "must presume that a legislature says

in a statute what it means and means in a statute what it says there." Connecticut Nat'1Bank v.

Germain, 503 U.S. 249, 253-54 (1992). The court may look beyond the express language of the

statute only when the language of the statute is ambiguous or where a literal interpretation would

thwart the purpose ofthe overall statutory scheme. U.S. v. Tex-Tow, Inc., 589 F.2d 1310, 1313

(7th Cir. 1978).

Looking to the language of the Act, Congress' intent is plain. Section 251 (c)(4) requires

an ILEC to offer for resale "any telecommunications service" it provides at retail to subscribers

who are not telecommunications carriers. There can be no argument that gift cards, checks,

coupons for checks, and similar types of marketing incentives are "telecommunications

services." Indeed, in its First Resale Order, the NCUC conceded that marketing incentives "are

5
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not discount service offerings per se because they do not result in a reduction of the tariffed retail

price charged for the regulated service ...." First Resale Order, p. 11.

As noted above, the FCC has determined that the Act's resale obligations extend to

promotional price discounts offered on retail communications services. In its First Report and

Order, the FCC stated in unambiguous terms that "promotions" refers only to ''price discounts

from standard offerings that will remain available for resale at wholesale rates, i.e., temporary

price discounts." First Report and Order, ~ 948. Had the FCC wished to include marketing

incentives such as Walmart gift cards in the definition of "promotions," it could have easily done

so. The marketing incentives at issue here do not give the customer a reduction or discount on

the price of the telecommunications service provided by BellSouth. A customer receiving a

Walmart gift card in exchange for signing up to receive certain services, for example, will pay

the same full tariff price for the service each month as customers who subscribed to the service

without the benefit of the gift card. Moreover, a customer cannot use a Walmart gift card or

coupon to pay her phone bill. If the marketing incentive came in the form of a bill credit or other

direct reduction in the price paid for a particular service, then the incentive would certainly be

considered a promotional discount that would trigger BellSouth's resale obligations.

The NCUC's Orders purport to extend the definition ofpromotional discounts to include

anything of economic value. The court believes that this interpretation is contrary to the plain

language of the statute and the FCC implementing regulations. Accordingly,

6
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IT IS THEREFORE ORDERED that BellSouth's Motion for Summary Judgment is

hereby GRANTED, and the Commissioners' Motion for Summary Judgment is hereby DENIED.

Graham C. Mullen
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION
CASE NO.:

BELLSOUTH TELECOMMUNICA nONS,
INC.,

Plaintiff,
COMPLAINT

vs.

IMAGE ACCESS, INC. d/b/a NEWPHONE,

Defendant.

BeIlSouth Telecommunications, Inc. ("Bell South"), complaining of the Defendant, Image

Access, Inc. d//a NewPhone ("Image Access"), alleges and says that:

PARTIES. JURISDICTION. AND VENUE

1. BellSouth is a Georgia corporation with its principal place of business in Atlanta,

Georgia. BellSouth is an Incumbent Local Exchange Carrier ("ILEC") under the

Communications Act of 1934, as amended by the Telecommunications Act of 1996, Pub. L. No.

104-104, 110 Stat. 56 (the "Act"). i\ ,

2. Image Access is a Louisiana corporation with its principal place of business in

Metairie, Louisiana. Image Access is a Competitive Local Exchange Carrier under the Act, also

known as a Competing Local Provider ("CLP").

3. This Court has subject matter jurisdiction of this action pursuant to 28 U.S.c. §

1332 in that BellSouth and Image Access are citizens of different states, and the amount in

controversy exceeds $75,000.00, exclusive of interest and costs.

4. Venue is proper in this district under 28 U.S.c. § l391(a).
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BELLSOUTH'S RESALE OBLIGATIONS UNDER THE ACT AND
THE BELLSOUTH-IMAGE ACCESS INTERCONNECTION AGREEMENTS

5. To foster CLPs' ability to compete with ILECs in the telecommunications

marketplace, the Act imposes specific requirements on BeliSouth to make its retail

telecommunications services available to CLPs such as Image Access at significantly discounted

wholesale rates. Image Access, in tum, can then resell those telecommunications services to its

customers. Specifically, section 251 (c)(4)(A) ofthe Act requires BellSouth "to offer for resale at

wholesale rates any telecommunications service that [it] provides at retail to subscribers who are

not telecommunications carriers."

6. Rather than attempting to Impose a uniform set of terms for all ILEC/CLP

arrangements, the Act obligates ILECs and CLPs to negotiate Interconnection Agreements to

implement the specific details ofthe parties' relationship.

7. On or about June 19, 2002, the BellSouth and Image Access entered into an

Interconnection Agreement (hereinafter, the "2002 ICA") in which BellSouth agreed, among

other things, to offer various telecommunications services for resale to Image Access at specified

wholesale rates and subject to specified exclusions and limitations. 2002 ICA, Attachment 1,

section 3.1. The 2002 ICA covered the resale of telecommunications services to Image Access

in all nine states in which BellSouth operates as an ILEC. A copy of the pertinent provisions of

the 2002 ICA is attached hereto as Exhibit A.

8. In consideration for BellSouth's agreement to make its retail telecommunications

services available for resale, [mage Access agreed to make payment to BellSouth for all services

billed, in immediately available funds, and that said payments would be due by the next bill date

(i.e., the same date in the following month as the bill date). 2002 ICA, Attachment 1, sections

7.2 & 7.5.
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9. Image Access further agreed that if any portion of its payment is received by

BellSouth after the due date or in funds that are not immediately available to BelISouth, then a

late payment penalty shall be due to BellSouth. 2002 ICA, Attachment 1, section 7.9.

10. The 2002 ICA contained no provision allowing Image Access to withhold any

amounts due to BeliSouth based on the value of any cash back promotions or other marketing

incentives that BellSouth employed as part of its marketing strategy.

11. BellSouth and Image Access amended the 2002 ICA in November 2003, July

2004, and November 2004, but the provisions addressing BellSouth's resale obligations and

Image Access' corresponding payment obligations remained unchanged.

12. In March, 2006, BellSouth and Image Access entered into a second

Interconnection Agreement (hereinafter, the "2006 ICA"; the 2002 ICA and 2006 ICA shall be

referred to collectively as the "ICAs"). A copy of the pertinent provisions of the 2006 ICA is

attached hereto as Exhibit B. The 2006 ICA similarly provides that BellSouth agrees to offer

various telecommunications services for resale to Image Access at specified wholesale rates and

subject to specified exclusions and limitations. 2006 ICA, Attachment 1, section 4. The 2006

ICA covers the resale of telecommunications services to Image Access in all nine states in which

BellSouth operates as an ILEC.

13. In consideration for BellSouth's agreement to make its retail telecommunications

services available for resale, Image Access agreed to make payment to BeliSouth for all services

billed, in immediately available funds, and that said payments would be due by the next bill date

(i.e., the same date in the following month as the bill date). 2006 ICA, Attachment 7, sections

1.4 & 1.4.1.
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14. Image Access further agreed that if any portion of its payment is received by

BellSouth after the due date or in funds that are not immediately available to BellSouth, then a

late payment penalty shall be due to BellSouth. 2006 ICA, Attachment 7, section 104.3.

15. The 2006 ICA contained no provision allowing Image Access to withhold any

amounts due to BellSouth based on the value of any cash back promotions or other marketing

incentives that BellSouth employed as part of its marketing strategy.

RELATED LITIGATION CONCERNING BELLSOUTH'S RESALE OBLIGATIONS

16. The Federal Communications Commission ("FCC") has concluded that ILECs'

statutory resale obligation includes promotional price discounts offered on retail

telecommunications services. The" FCC has defined "promotions" to include "price discounts

from standard offerings that will remain available for resale at wholesale rates, i.e., temporary

price discounts." In the Matter of Implementation of the Local Competition Provisions in the

Telecommunications Act of1996 (CC Docket No. 96-98); First Report and Order, FCC No. 96­

325, 11 FCC Rcd 15499, (reI. Aug. 8, 1996) ("First Report and Order"), para. 948.

17. The FCC has also concluded that "short-term promotional prices," which are

defined as "promotions of up to 90 days," "do not constitute retail rates for the underlying

services and are thus not subject to the wholesale rate obligation." First Report and Order, paras.

949 & 950. Thus, promotional prices offered for a period of 90 days or less need not be offered

to resellers at a wholesale discount, whereas promotional prices offered for periods greater than

90 days must be offered for resale at the wholesale discount.

18. Section 252(d)(3) of the Act directs state commissions to "determine wholesale

rates on the basis of retail rates charged to subscribers for the telecommunications service

requested, excluding the portion thereof attributable to any marketing" .. and other costs that

will be avoided by the local exchange carrier."
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19. On June 25, 2004, the Public Staff of the N0l1h Carolina Utilities Commission

("Public Staff') filed a Motion for Order Concerning Eligibility for One-Day Notice and ILECs'

Obligations to Offer Promotions to Resellers. Among the issues for which the Public Staff

sought guidance was the following: "If a [local exchange carrier] offers a benefit in the form of

a check, a coupon for a check, or anything else of value for more than ninety days to incent

subscription or continued subscription to a regulated service, is it required that the benefit be

offered to resellers in addition to the reseller discount?"

20. After receiving multiple rounds of comments from ILECs and CLPs alike, on

December 22, 2004, the Commission issued its Order Ruling on Motion Regarding Promotions

. (the "First Resale Order"). A copy of the First Resale Order is attached hereto as Exhibit C. The

Commission erroneously ruled that marketing incentives "are in fact promotional offers subject

to the FCC's rules on promotions" and held that "in order for a gift card type promotion not to

require an adjustment to the resale wholesale rate (caused by the fact that the retail price has in

effect been lowered), such a promotion must be limited to 90 days, unless the ILEC proves to the

Commission that not applying the resellers' wholesale discount to the promotional offering is a

reasonable and nondiscriminatory restriction on the ILEC's resale obligation." First Resale

Order, pp. 11-12.

21. On February 18, 2005, BellSouth filed a Motion for Reconsideration or, in the

Alternative, For Clarification, and for a Stay of the Commission's December 22,2004 Order.

22. On June 3, 2005, the Commission issued its Order Clarifying Ruling on

Promotions and Denying Motions for Reconsideration and Stay ("Second Resale Order"). A

copy of the Second Resale Order is attached hereto as Exhibit D. The Commission effectively

rewrote section 252(d)(3) of the Act by holding that marketing incentives have the effect of

lowering "the actual, 'real' retail rate." Second Resale Order, p. 5. Having so held, the
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Commission required that BellSouth determine "the price lowering impact of any such 90-day­

plus promotions on the real tariff or retail list price" and pass the benefit of such a reduction on

to resellers through a wholesale discount on the "lower actual retail price." Second Resale

Order, p. 6. The Commission provided no guidance on how this hypothetical "real retail price"

should be calculated, instead stating that it "intentionally left this matter open so that the parties

would be free to negotiate." Id. If a negotiated solution is not possible, the ILECs and CLPs

may bring the matter before the Commission, but if it is too difficult to calculate the "real retail

price," the Commission will presume that a marketing incentive "would be unreasonable and

discriminatory." Second Retail Order, pp. 6-7.

23. On June 27, 2005, BeIISouth filed a Motion for Extension of Time to Appeal the

Second Resale Order. On June 28, 2005, the Commission granted this Motion and extended the

time for BellSouth to appeal the Second Resale Order to August 2, 2005.

24. On August 2, 2005, BellSouth filed a Complaint against the North Carolina

Utilities Commission and the individual Commissioners in the United States District Court for

the Western District of North Carolina (Civil Action No. 3:05-CV-345-MU) (hereinafter, the

"NCUC Action") seeking, among other things, a declaratory judgment that the provisions of the

First and Second Resale Orders concerning BelISouth's resale obligations for marketing

incentives violated federal law. A copy of this Complaint is attached hereto as Exhibit E.

BelISouth also filed a motion for a temporary restraining order and a preliminary injunction

preventing enforcement of portions of the First and Second Resale Orders during the pendency

of the action.

25. On August 2, 2005, the Honorable Graham C. Mullen, Chief United States

District Court Judge, entered an Order temporarily restraining the Commission and the

individual Commissioners from enforcing Conclusion No. 5 of the First Resale Order and the
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Commission's Conclusions regarding resale obligations and one-time gift promotions In its

Second Resale Order. A copy of this Order is attached hereto as Exhibit F.

26. On August 12, 2005, following a hearing, Judge Mullen entered an Order

preliminarily enjoining enforcement of Conclusion No. 5 of the First Resale Order and the

Commission's Conclusions in the Second Resale Order regarding resale obligations and one­

time gift promotions. A copy of this Preliminary Injunction Order is attached hereto as Exhibit

G. In short, the Court preserved the status quo, in which BellSouth was not obligated to provide

CLPs with an additional discount based on some value associated with marketing incentives such

as gift cards or cash-back coupons.

27. The parties to the NCUC Action have filed cross-motions for summary judgment,

and briefing on those motions has not been completed.

IMAGE ACCESS' BREACH OF THE 2002 AND 2006 ICA'S

28. In October 2004, Image Access began withholding payment for amounts billed by

BellSouth for telecommunications services sold to Image Access under the resale provisions of

the 2002 ICA. Image Access claimed that it was entitled to the value of various cash-back

coupon or gift card promotions utilized by BellSouth as marketing incentives. The basis for

Image Access' claim was that these marketing incentives were "promotions" as that teon was

used by the FCC in its First Report and Order, see Paragraph 16, supra, and that it was entitled to

receive credit for those alleged promotions at the discounted wholesale rate, provided that they

were not in effect for 90 days or less.

29. Each month since this dispute arose, Image Access has transmitted to BellSouth a

list of end users for whom Image Access claims it should receive a credit for various marketing

incentives utilized by BellSouth. For example, for every customer in a given month to whom
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Image Access contends it should be able to resell a $50 gift card incentive, Image Access

withholds payment for services it purchases under the resale provisions of the ICA.

30. For each month since October 2004, Image Access has continued to withhold

increasing amounts of money owed to BellSouth based on this erroneous interpretation of the

Act and the ICAs. To date, Image Access has wrongfully withheld approximately $1,782,125

owed to BellSouth under the terms of the ICAs. This sum includes amounts that Image Access

owes to BellSouth for purchases of telecommunications services in all nine states in which

BellSouth operates as an ILEC.

31. In addition, Image Access has also wrongfully withheld $300,462.14 III late

payment penalties that are due to BellSouth under the terms of the ICAs.

32. Image Access has continued to wrongfully withhold amounts owed to BellSouth

notwithstanding the facts that (a) this Court has preliminarily enjoined the enforcement of those

portions ofthe Commission's First and Second Resale Orders that would entitle Image Access to

take such action, and (b) none of the state commissions in the other eight states in which

BellSouth operates as an ILEC have entered orders similar to the ones that BellSouth has

challenged in the NCUC Action. As a result, Image Access' actions are contrary to existing law

in all nine states in which BellSouth operates as an ILEC.

FIRST CLAIM FOR RELIEF
(Breach of Contract)

33. BellSouth restates and realleges the allegations III paragraphs 1-32 of this

Complaint as if fully set forth herein.

34. The ICAs referenced above embody the terms of valid and enforceable contracts

by and between BellSouth and Image Access.
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35. BellSouth has performed all of its duties and obligations under the ICAs and is

entitled to payment in full for all telecommunications services sold to Image Access under the

Resale provisions of the ICAs.

36. By wrongfully withholding payment and refusing to pay BellSouth amounts due

under the terms of the ICAs, Image Access has materially breached the ICAs.

37. As a result of Image Access' breach of contract, BeIlSouth has suffered actual

damages in an amount to be determined at trial, but in excess 01'$2,000,000.

SECOND CLAIM FOR RELIEF
(Breach of Covenant of Good Faith and Fair Dealing)

38. BellSouth realleges and incorporates herein. by reference the allegations In

paragraphs 1-37 of this Complaint.

39. The ICAs contain an implied covenant of good faith and fair dealing.

40. Image Access has breached its covenant of good faith and fair dealing by refusing

to pay BellSouth amounts due under the terms of the ICAs.

41. As a result of Image Access' breach of its implied covenant of good faith and fair

dealing, BellSouth has suffered actual damages in an amount to be determined at trial, but in

excess of $2,000,000.

PRAYER FOR RELIEF

WHEREFORE, plaintiff BellSouth Telecommunications, Inc. respectfully prays for

judgment as follows:

I. That BellSouth recover damages in an amount to be determined at trial, but in

excess of $2,000,000, plus interest as allowed by law;

2. That BellSouth recover its reasonable attorneys' tees and costs of suit incurred

herein;
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3. That this matter be tried before a jury; and

4. That the Court grant BeIlSouth such additional relief as the Court may deem just

and proper.

Respectfully submitted, this 4th day of April, 2006.

BELLSOUTH TELECOMMUNICATrONS, INC.

By: sf Kerry L. Traynum
Matthew P. McGuire
N.C. State Bar No. 20048
Kerry L. Traynum
N.C. State Bar No. 32968
Nelson Mullins Riley & Scarborough LLP
GlenLake One, Suite 200
4140 Parklake Ave.
Raleigh, NC 27612
Telephone: (919) 329-3883
Facsimile: (919) 329-3897
Email: matt.mcguire@nelsonmullins.com

kerry. traynum@nelsonmullins.com

Andrew D. Shore
N.C. State Bar No. 20130
BellSouth Telecommunications, Inc.
675 West Peachtree Street
Suite 4300
Atlanta, GA 30375
Telephone: (404) 335-0765
Facsimile: (404) 614-4054
Email: andrew.shore@bellsouth.com
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UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DMSION

Civil Action 3:05-CV-345-MU

Notice ofAppeal

OffICiAL coPY
v.

BELLSOUTH TELECOMMUNICATIONS, )
m~ )

Plaintiff, )
)
)
)

JO ANNE SANFORD, Chainnan; )
WILLIAM THOMAS CULPEPPER, ill, )
Commissioner; ROBERT V. OWENS, JR., )
Commissioner; SAM 1. ERVIN, IV, )
Commissioner; LORINZO L. JOYNER, )
Commissioner; JAMES Y. KERR, II, )
Commissioner; and HOWARD N. LEE, )
Commissioner (in their official capacities ) " , LED
as Commissioners of the North Carolina )
Utilities Commission),) JUN 1

Defendants. ) J lOOS
) eM! f'iIlI-

N.c. UtiJitkts unq. .
Notice is hereby given that Jo Anne Sanford, William Thomas Culpepper, III,Ro~

Owens, Jr., Sam J. Ervin, IV, Lorinzo L. Joyner, James Y. Kerr, II, and Howard N. Lee in their

official capacities as Commissioners ofthe North Carolina Utilities Commission (together, "the

Commissioners"), all of the defendants in the above-named case, hereby appeal to the United

States Court ofAppeals for the Fourth Circuit from the Order granting PlaintiffBelISouth's

Motion for Summary Judgment and denying the defendant Commissioners' Motion for Summary

Judgment rendered in this action on the 15th day of May, 2006, and the judgment entered the 16th

of May, 2006 in accordance with that Order.
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ROY COOPER
Attorney General

sf Mamaret A. Force
Margaret A. Force
Assistant Attorney General
State Bar No. 15861
Telephone: (919) 716-6053
Email: oforce<mncdoi.com

North Carolina Department of Justice
Post Office Box 629
Raleigh, NC 27602

Counsel for Defendant Commissioners
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CERTIFICATE OF SERVICE

This is to certify that the undersigned has this day served the foregoing document in the

above titled action upon all other parties to this cause by depositing a copy hereof, first class

postage pre-paid in the United States mail, properly addressed to:

Frank A. Hirsch, Jr.
Matthew P. McGuire
Nelson Mullins Riley & Scarborough LLP
GlenLake One, Suite 200
4140 Parklake Ave.
Raleigh, NC 27612

This the 9th day of June, 2006.

s/ Mare:aret A. Force
Margaret A. Force
Assistant Attorney General


