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, ..
2.1.~. L~ta~ion. Oft ~he p~ov1.ion of MATS (cont~nu.d)

8. ~.tor&tLon o~ Servia.... Tn the event of f.l11u:e, WATS "'U1 be
,e.tored in compl1ance with. Put U. Subp&t:~ O~ of ~h. rcc·. R~l.s a.nd
Re9\l1.t10ft••

C. H.&ardous Locationa - M accesS line wIll not b. furnished at •
location the Co~p&ny con.ide,s hazacdo\l' (e'9-, .~plosi~ .tmG.ph.,e
enviconmentsl. In .uch C4aes, the Company, if $0 reque~t.d, will tec~nate

the access 11ne at a Mut~.lly aqxteable alternate loca~ion. Tbe ~sto~er

will then be responsible fot extena10n of the acce.s 11ne to the hazardou.
locacion.

T

2.1. e. Tran.ter or As.1CjTUl\eftt - WATS, !.nclud1n9 any associated T
telephone nUlllber(s), II\4Y be tunsfeJ;ced or a.aJ.9ned to & new Customer,
p~ov1.ded that:

~. The Customer of record (formet Customerl request$ in wr1tjn, that the
Company t~.nsf.r oc .s~i9n W~TS to the new Cuato~r.

B. Th. neW Customer noU Uu the Company in wdtin9 that it il9rees to
a$swne all obligatiolls of the (Driller Customer I.t the tUlle of tunsftr O~

a5siq~~.~. The•• obl1.qations include (11 all outstandin9 indebtednesa tor
the service and 421 the unexpired p~tt~on of any ~ppt1cable ndnimum payment
pedodfsJ.

C. The Comp.ny aeknowledqes the tcansfer or ass!qftment 1n writln~. The
a~~nowled~~nt will be made with~n~~ days of receipt of notification.

The transfer or as.ignmcnt does not relieve or discharie the tormer
Custo~er from tematnin9 join~ly 'nd .eyerally liable with the new Customer
for any obli9ation~ exIsting at the time of tr&nsf.r oc as.i9~ent. The••
obli~Oll::ions include: 01 all OllU tllfldin9 indebtedness for: WATS, and 12)
che unexpired po%tlon of any applicable mdnlm~ pa~ent perlod(al. When_
transfer or Assignment: occurs, • Rec;ord Challge Only Char:qe applies '.ee
Recozd Chahge only. Section 31.

Hot-hin, he M 1n or elsewhere in this
l$slqnee, or transferee any intere.t
SerVice telephone number.

tariff shall 91ve .ny Cuatomer,
ot pcopriet.a ry z-t9ht in any 800

)

)

2.1.9. Retenti.on ot 800 Service Telephone N~r. - c ... ,to,"u may T
retaI~ che ••Me 800 Service telephone number when mov~n9 to anoth.r
loCAtion within the Hainland or Hawaii.
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end-user bad debt. S As plaintiffs have argued, the telecoIlUDu

nications business is dynamic, volatile and competitive. That

volatility exposes AT&T to increased financial risk and has caused

AT&T to be more prudent in seeking security deposits. AT&T has

that right under the tariff. 6

Indeed, plaintiffs did not immediately contest AT'T's

demand for security. Instead they carried out a plan they had

conceived in october, to "park- traffic with PSE, by attemptinq a

transfer of traLtic, but not the plans, to PSE. That proposed two

step transfer increased the likelihood that th, plans would incur

shortfall and tera1nation liabilities by divorcit\9 the revenue that

satisfies commitments tro. the plana in which tho.e commitments

were aade.

AT'T refused to permit that transfer precisely because

PSE, tha "new" customer in the transfer, did not assuma "all the

obligations- of the "old" cueto.er, OCl. S•• AT'T FCC Tarift No.

SWhil. AT'T ha., in the paat, not alway. required security
deposits tor .tart--up companies as penitted under the tarit!, such
other coapanie. bad co_i1:aent. auch ••al1er than tor $50& million.
Moreover, given AT'T'a recent experience, it would likely d••and a
security depoait. a. a condition ot ~ubscription trOll start-up
coapani.. regardl••• ot the .1&e of the initial co..itment. .

'Indeed, .A'1"'r recently de.anded (and thought it had collected)
$562,500 in .ecurity on each ot twenty st.art-up CSTP-II plana
sut.ittecl by entiti•• controlled by one individual. AT'T demanded
thia $11,240,000 .s .ecurity because thea. tw.nty new coapaniea had
no pa~ent history or credit record. (Willi.._ certitication, i'
31-32.)
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2, S 2.1.8 'empbasis supplied.)7 Plaintiffs' effort to make the

clear tariff languagG, "all the obligations," mean something less

than "all" is pure sophistry. Plaintiffs want to enforce the

language ot the tariff as they wish it to be read, not as it in

fact reads. That is reason enough to deny relief.

III. PLAIJI7JPPS OQ HOT 8ATI8FIZD AllY 8'l'AJlDAaD
paa anIU, BITHD POR A PJlaLIKIDRY
INJVIICTIOJf UllDD ftADITIODL aULa. oa ONDD
810'10. 40. or Till COJOlUJIICATIOJ!S "ct,

A. Section 406 Ofters No JUstification
lQr Plaintiffs' Relief.

Plaintiffs are entitled to no relief under 5 406 of the

Co..unicationa Act because they have not demonstrated a "clear and

unequiv.ocal ri9ht" to the extraordinary, indeed unprecedented

relief they seek. 8 See Hical COJDJIUll.ications, Inc. v. Sprint

Telemedia, Inc., 1 .'.3d 1031, 1039 (lOth eire 1993). Plaintiffs

have not cited even one ca•• in which a court has ordered relIef

under 5 406 b8cau.. in no ca.. bas thia provision been· used

ultimately to c01lpfll ....rvic.·. Indeecl, in the only case 1n Which

a district court apparently granted relief under S 406, our Court

ot Appeals later reversed because the c~on carri.r did not have

''1'he Tariff al.o penlite AT'''!' to talce measure. to prevent
fraUd. It. va. alao under the authority of this proviaion that A'l',-r
refu.ed to perait the t~o-.tep transfer.

'AT'T disagre.. that the propoa~ tranafer of plans consti
tut.. -services· tor the purpose of 5 406. But .ven if the Court
w.X'e to d... such a transfer, ....rvie_,· under 5 406, plaintiffs
si_ply tail to sbow the requi.ite clear and cOnvincing entitle.ent
to aucb •••rvic••• •
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

COMBINED COMPANIES, INC.,:
etc. ,

and

WINBACK & CONSERVE
PROGRAM, INC., et al,
etc. ,

Plaintiffs,

v.

AT&T CORP., etc.,

Defendant.

CIVIL ACTION NO. ·95-908

HON. NICHOLAS H. POLITAN

PRiLIMIHARI INJtJHe;TION

THIS MATTER having come before the Court on a motion

for preliminary injunction by plaintiffs Winback & Conserve

Program, Inc., Group Discounts, Inc., One.Stop Financial, Inc.,

BOD Discounts, Inc. (lithe lnga companies"), and Combined

Companies, Inc. pursuant to 28 U.S.C. § 406 ordering defendant

AT&T Corp. to acknowledge and provide full service on certain

CSTP II IWAT plans transferred between plaintiffs, and to

recognize the later transfer of those same plans to Public

Service Enterprises of Pennsylvania, Inc. and provide service on

the later transfer at the more favorable rates enjoyed by Public

Service Enterprises of Pennsylvania, Inc.; and the Court having

heard argument and having held a hearing in the matter and having

fully reviewed the submissions of the parties; and ~Nli.:~rnse

1

THE OOCKEh
on 5···Y'~19~
WJlUAM J.W~. CLERK
By I' . 't;~~et;~



t

shown as set forth more fully herein,

IT IS on this /C;'.~ day of May, 1995"

ORDERED that, pending final hearing, AT&T provide full

service on the CSTP II Plan No.s 1351( 1583, 2430, 2828, 2829,

3124, 3468, 3524, and 3663, as provided for in the Transfer of

Service Agreement and Notification forms executed and submitted

by the Tnga companies and Combined Companies Inc. on December 16,

1994; and it 'is further

ORDERED that che issue of the transfer of the aforesaid

plans and/or their traffic as between Combined Companies Inc. and

Public Service Enterprises of Pennsylvania, Inc. and its

compliance or not with the terms of the governing tariff be

referred to the Federal Communications Commission for

adjudication under the doctrine of primary jurisdiction, and it

is further

ORDERED that, within ten (10) days from the date of

entry of this order, the sum of one hundred thousand dollars

{SlOO,OOO.OO} be posted in accordance with the provisions of

Fed.R.Civ.P. 6S(c} to cover any potential "cost~ and damages as

may be inourred or suffered by [AT&T if it) is found to have been

,

wrongfully enjoined or
restrained."~~~:;rz~~__,~~_

~TAN
U.S.D.J.

2



EXHIBIT 4



N0T FOR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 96-5185

COMBINED CO., INC., a Florida Corporation; WINBACK AND
CONSERVE PROGRAM, INC.; ONE STOP FIN INC., 800
DISCOUNTS, INC., a New Jersey Corporation; and GROUP
DISCOUNTS, INC.,

Appellees·
v.

AT&T CORPORATION, a New York Corporation,
Appellant

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

(D.C. No. 95-cv~00908)

Argued April 30, 1996

Before: STAPLETON, SCIRIeA, and WEIS, Circuit JUdges

Filed tIM 3 1.

David W. carpenter, Esquire (ARGUED)
D. Cameron Findlay, Esquire
Sidley & Austin
One First National Bank Plaza
Chicago, Illinois 60603

Of Counsel:
Edward R. Barillari, Esquire
AT&T corporation
150 Allen Road, suite 3000
Liberty Corner,. New Jersey 07938

Frederick L. Whitmer, Esquire
Richard H. Brown, III, Esquire
Pitney, Hardin, Klpp & Szuch
P.O. Bax 1945
Morristown, New Jersey 07962

Attorneys for Appellant AT&T Corporation
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Richard C. Yeskoo, Esquire (ARGUED)
charles H. Helein, Esquire
Helein & Associates, P.C.
8180. Greensboro Drive, suite 700
McLean, Virginia 22102

Attorneys for Appellee Combined Co., Inc.

H. curtis Meanor~ Esquire (ARGUED)
Podvey, Sachs, Meanor, catenacci, Hildner &Cocoziello
Legal Center
One Riverfront Plaza
Newark, New Jersey 07102

Attorneys for Appellees Winback & Conserve Program. Inc., One
stop Financial, Inc •. GrQup Discounts, Inc., And 800 Discounts,
.lmh

OPINION OF THE COURT

WEIS, Ci~yuit JUdge.

Plaintiffs are aggregators or re-sellers of defendant

AT&T's "800" services. Because they produce a high volume of

business, plaintiffs can obtain discounts for their plans from

AT&T. In turn, plaintiffs resell the "800 1
' services at a reduced

rate to small businesses, the "end users." The litigation before

us arises out o~ the plaintiffs' proposal to transfer their

"traffic" to another aggregator, PUblic service Enterprises of

Pennsylvania., Inc. Which enjoys even greater discounts than those

available to plaintiffs. AT&T obj~cted to the proposal because

plaintiffs did not intend to transfer their potentia~ liability

for shortfall and termination charges, which form part of their

contracts with AT&T.
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The parties aqree that the transfer woUld be governed

by AT&T tariff FCC NO.2, S 2.1.8. The district court phrased

the issue as "whether section 2.1.8 permits an agqregator to

transfer traffic under a plan without transferring the plan

itself in the same transaction," a process the court termed

"fractionalization."

On May 19, 1995, the district cou~t directed that the

issue be referred to the Federal Communications Commission. In

its accompanying letter opinion, the court held that the matter

fell within the primary jurisdiction of the FCC because the

proper interpretation of the tariff was uniquely within the

expertise and experience of the agency. Moreover, the court

commented that "the proper application of administrative

discretion to that issue will best protect against

inconsistencies of outcome." The court was also "persuaded by

the' fact that this very issue is presently pending determination

by the FCC" in tariff transmittal 8179.

Shortly after the May 19, 1995 order, however, AT&T

withdrew tariff transmittal 8119, assertedly at the FCC's

request. In its place, AT&T filed a second transmittal on

October 26, 1995. Although transmittal 8179 was limited to

proposed revisions to the transfer or assignment provisions of

Tariffs No. 1 and 2, the second transmittal was greatly expanded

to include numerous other proposed revisions involving six of

AT&T's tariffS.

•



Plaintiffs then filed a motion in the district court

for reconsideration of the May 1995 order on the ground that AT&T

had thwarted the Feels ability to determine the issue by dilatory

tactics and by abuse of process counter to the intent of the

district court's ruling. In response, AT&T pointed out that

plaintiffs had not taken any steps to have the FCC proceed on

their claims.

Agreeing with.plaintiffs, the district court granted a

preliminary injunction directing that until the FCC acted on the

issue, AT&T was to grant the plaintiffs' request to transfer

traffic without the accompanying liability for shortfall and

termination charges~ In a letter opinion ~ccompanying the order··

o~ March 5, 1996, the court explained that at AT&T's behest, the

court had refrained from deciding the fractionalization issue and

instead referred it to the FCC. However, as the court saw it,

AT&T had obfuscated the issue and thus prejudiced plaintiffs by

delayinq determination of the question by the FCC. Asserting

that it did not intend "to invade the FCC's area of expertise,~

the court nevertheless stated that it found nothing in tariff No.

2 that prevented fractionalization, and that "a reasonable

construction of the Tariff by a lay person would undoubtedly

permit" the practice. Rounding out its preliminary injunction

analysis, the court concluded that plaintiffs had suffered damage

because their "revenue base and customer base have been gravely

eroded" and that plaintiffs "had established a strong likelihood

4



of success on the merits. 1I The court ordered that a mandatory

injunction be issued against AT&T.

In MCr Commun. Corp. v. AT&T, 496 F.2d 214, 220 (3d

Cir. 1974), we discussed the doctrine of primary jurisdiction.

Citing Far East Conference v. United States, 342 U.S. 570, 574

(1952), we summarized that "primary jurisdiction has been

developed by courts in order to avoid conflict between the courts

and an administrative agency arising from either the court's lack

of expertise with the sUbject matter of the agency's regulation

or from contradictory rulings by the agency and the court." ~

a1§Q Nader v. Allegheny Airlines, 426 U.S.' 290, 303-04 (1976).

In the ~ case, the FCC had already taken steps that

had a bearing on the issue plaintiffs presented to the district

court. We reversed a preliminary injunction granted by the

district court. In our opinion, we pointed out that the matter

came within the doctrine of primary jurisdiction and the actions

of the district court created a potential for inconsistent

rulings. We conclude that M&I is controlling in the case at

hand. ~

The district court here relied on language in our

opinion .in Richman Bros. Records. Inc. v. O.S. Sprint Commun.

~, 953 F.2d 1431, 1448 (3d Cir. 1991), to support its decision

to issue a mandatory injunction. In Richman, we noted that if an

agency does not undertake proceedings to resolve an issue the

court has referred within a reasonable time, the petitioner may

seek help from the district court. We do not take issue with__ the

5



proposition cited in Richman, but we hold that it does not apply

in this litigation at the present stage.

Here, the district court acknowledged that its May 1995

order did not designate the respective responsibility of the two

parties to assume the laboring oar in the FCC proceeding. It is

our understanding that either party was free to brinq the issue

to the attention of the agency. After AT&T withdrew its tariff

No. 8179 from FCC consideration in the spring of 1995, plaintiffs

could have filed a complaint with the FCC to secure a resolution

of the issue. Indeed, plaintiffs were free at that point also to

request emergency relief from the agency. ~ United States y.

Southwestern Bell Cable Co., 392 U.S. 157, 180 (1968); 47 U,SFC.

S 154(i}. Instead, plaintiffs chose to engage in a

correspondence campaign with AT&T, to which the district court

was a party, over a period of months.

Although AT&T's actions may have caused delay in the

agency action, plaintiffs had the opportunity to request the FCC

to move forward. Instead, the plaintiffs' strategy was to return

the issue to the district court rather than have it decided by

the FCC. Plaintiffs are sophisticated litigants and, jUdging

from the professional standing of their counsel, were fully aware

of the opportunity to press for a decision by the FCC.

We can well understand the district court's feeling

that AT&T had engaged in tactics to delay a resolution by the

FCC. The record provides adequate basis for such an impression

and we do not condone AT&T's maneuverings. In keeping with its

6



·.

earlier representations to the district court about the

desirability of a rUling by the FCC, we would have expected AT&T

to promptly ask the agency for a declaratory ruling on the

fractionalization issue despite the withdrawal of tariff No.

8179. However, we conclude that other more significant factors

counsel against undue reliance on that conduct here.

Having correctly referred the question to'the FCC under

the doctrine of primary jurisdiction, the district court should

have insisted that the parties take the proper steps to proceed

expeditiously in that forum. Application of the doctrine rests

on considerations of policy in the important communications field

and a substantial public interest in securing an agency rulinq on""

the matter in dispute.

The potential for inconsistent rUlings is clearly

revealed here where the district court concluded that plaintiffs

had shown a strong likelihood of success on the merits. That

indication of the court's views on the matter is inconsistent

with a neutral referral to the FCC, which is appropriate under

the circums~anc8S. ~ Atchison, Topeka & Santa Fe By. Co. v.

Wichita Bd. of Trade, 412 U.S. 800,821 (1973).

Moreover, as we have noted, the parties did not take

any steps to bring the matter promptly to the attention of the

FCC and have not provided us with SUfficient justification to

explain their inaction.

consequently, we conclude that the issuance of the

preliminary injunction in this case was inconsistent with the ..

7



..... . ., .

proper exercise of discretion of the district court. The order

granting the preliminary injunction will be reversed and the

parties directed to proceed before the FCC in accordance with

this opinion.

TO THE CLERK:

Please file the foregoing opinion.

circuit Judge

8.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

COMBINED COMPANIES, INC .,

and

WINBACK & CONSERVE PROGRAM,
INC., ONE STOP FINANCIAL, INC.,
GROUP DISCOUNTS, INC., 800
DISCOUNTS, .INC. ,

and

PUBLIC SERVICE ENTERPRISES
PENNSYLVANIA, INC.,

Plaintiffs,

v.

AT&T CORP.,

Defendant.

,oi'
Civil Action No. 95-J~(NHP)

ORDER GRANTING MOTION TO FILE .
A SUPPLEMENTAL COMPLAINT



•t

;'
, This matter having been opened to the COurt upon the

application of plaintiffs Winback & Conserve Program, Inc. ,One

Stop Financial, Inc" Group Discounts, Inc. arid BOO Discounts,

Inc. through their attorneys Podvey. Sachs, Meanor, Catenacci I

Hildner &. Cocoziello and Connell, Foley &. Geiser, LLP, on notice

to Pitney, Hardin, Kipp &: Szuch, attorneys for defendant AT&T

Corp. ("'AT&T"), and the Court having considered the submissions of

the parties and the· arguments of counsel, and good caus·e having·

been ShOwn~~~.(-A'\e;,l~~ ~'IJ:Y\ I-C~ 0( (~
W\~V, cP '()~ '. r...~ fk~'

. . )' IT IS on t 1: j~""""" d4y of March, 1997;

ORDERED that the Orders in this case dated February 24,

1997 and February 26, 1997 Granting Motion to File a Supplemental

Complaint are hereby Vacated; and it is

FURTHER ORDERED that Plaintiffs be and hereby are

10
granted leave t.o file within SQHQJ,;I days of the receipt of this

Order a Supplemental Complaint H'. tRa form anftexed to their IlLO·.. iB!

and it is

the final

FURTHER ORDERED that this matter shall be

CA.L\ (~WcAt ~ .~ c.e. .
disposit~ oiA :.. J

stayed pending



H Plans Under AT&T Tariff E C C No 2, FCC File No. CCB/CPD/-9.o.=---I-_

2EH(lnd

Conse

~ &- Conserve final

di&::p6SitiuIl of th~s matter be~ng by eitEer ck &

Conserve Program, Inc or adminisLxa

~Era) COQ:lRU:Hri-cation~ Colldllission. end it is

FURTHER ORDERED that a copy of this ORDER shall be

served on all counsel ·of record with seven (7) days of the date of

this ORDER. Q .. .
. I

~ :

~. "~"'<~~N" L. RONALD ~ SI' S . M. J.
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

COMBINED COMPANIES, INC.,
a Florida corporation,

and

WINBACK & CONSERVE PROGRAM,
INC., ONE STOP FINANCIAL, INC.,
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ARLEO & DONOHUE, L.L.C.
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(FPA 0801)
Attorneys for Plaintiffs, Winback &
Conserve Program. Inc., One Stop Financial,
Inc., Group Discounts, Inc. and 800
Discounts, Inc.

On the Brief:
Frank P. Arleo, Esq.



LEGAL ARGUMENT

THE STAY SHOULD BE LIFTED BECAUSE THE SOLE
ISSUE REFERRED TO THE FCC HAS BEEN DECIDED

AT&T does not refute the D.C. Circuit's ruling that 2,1.8 allows traffic transfers without

the plan as the D.C. Circuit found. Instead, AT&T argues that the D.C Circuit's decision has left

unresolved an issue that must be first resolved by the FCC under the primary jurisdiction

doctrine. AT&T's argument is based on the language of the D.C Circuit's opinion which states:

"We also do not decide precisely which obligations should have
been transferred in this case, as this question was neither addressed
by the Commission nor adequately presented to us."

Id. at Ex. H., p. 11.

At first blush, it appears that the D.C. Circuit's opinion left open an issue of interpretation

for the FCC. However, a closer examination of all of the facts and prior rulings mandates a

fmding that all issues have been resolved and the stay should be lifted.

Preliminarily, it should be noted that the Third Circuit's opinion makes clear that the only

issue referred to the FCC was "whether Section 2.1.8 permits an aggregator to transfer traffic

under a plan without transferring the plan itself in the same transaction." Id. at Ex. E, p. 3. The

D.C. Circuit has conclusively decided that issue in plaintiffs' favor. AT&T did not appeal the

D.C. Circuit's decision or seek a rehearing en bane. Further, AT&T has not filed any petitions

with the FCC seeking further rulings. Thus, all FCC proceedings have been concluded as per

Judge Hedges' stay Order. Id. at Ex. F.

Nevertheless, AT&T has asserted that there exists a remaining issue of interpretation

concerning which obligations are transferred when only the traffic is transferred without the plan

under Section 2.1.8. AT&T is incorrect. A close reading ofthe subject tariff (as it existed at the

9



time ofthe requested transfer) as well as the FCC's 2003 opinion compels the conclusion that the

entire "obligations" issue is nothing more than a red herring aimed at further delaying this case.

The starting point of the analysis is Section 2.1.8, which at the time of the attempted

transfer in January 1995, read as follows:

Transfer or Assignment - WATS, including ANY associated
telephone number(s), may be transferred or assigned to a new
Customer, provided that:

A. The Customer of record (former Customer) requests in
writing that the company transfer or assign WATS to the
new Customer.

B. The new Customer notifies the Company in writing that it
agrees to assume all obligations of the former Customer at
the time of transfer or assignment. These obligations
include (1) all outstanding indebtedness for the service
and (2) tbe unexpired portion of any applicable
minimum payment period(s).

C. The Company acknowledges the transfer or assignment in
writing. The acknowledgement will be made within 15 days
of receipt of notification.

The transfer or assignment does not relieve or discharge the former
Customer from remaining jointly and severally liable with the new
Customer for any obligations existing at the time of transfer or
assignment. Tbese obligations include: (1) all outstanding
indebtedness for WATS, and (2) the unexpired portion of any
applicable minimum payment period(s). When a transfer or
assignment occurs, a Record Change Only Charge applies (see
Record Change Only, Section 32.

First, a plain reading of the tariff makes clear that a new customer accepting traffic must

assume two obligations (1) outstanding debt for the service and (2) the unexpired portion of any

applicable minimum payment period(s). The first obligation arises if the end-user location does

not pay its phone bill to AT&T on time. In that instance, AT&T would debit the RVPP credits to

PSE's plan for these charges. The second obligation refers to a time obligation defined elsewhere

10



in the tariff as one day. Section 2.1.8 also is clear that the transferors remain jointly and

severally liable for those two obligations. Plaintiffs have~ disputed this interpretation.

Indeed, the Transfer of Service Agreement forms provided for use by AT&T to the

aggregators track the language of AT&T Section 2.1.8 verbatim and clearly show that the only

two obligations mandated by Section 2.1.8 were indeed assumed by PSE.3 Id. at Ex. I.

Stated simply, plaintiffs did exactly what AT&T required to satisfy the tariff but AT&T

still refused to transfer the account traffic. AT&T wanted PSE to assume not only the only two

obligations mandated by Section 2.1.8 and AT&T's own TSA form, but sought to impose two

additional obligations concerning shortfall and termination. AT&T is wrong. First, if the tariff

seeks to impose additional conditions, it must say so explicitly. 47 C.F.R. § 61.54 (1994); see

also 47 C.F.R. § 61.2 (stating that all tariff publications must contain clear and explicit

explanatory statements regarding rates and regulations). Any ambiguities are construed against

the carrier. See Commodity News Services. Inc.. v. Western Union, 29 FCC 1208, 1213, afr4,

29 FCC 1205 (1960).

More importantly, the FCC squarely addressed the question of whether termination

obligations were to be assumed by PSE. When faced with AT&T's argument, the FCC stated:

Although AT&T also argues that the move also avoided the
payment of tariffed termination charges, id., it separately states that
termination liability (payment of charges that apply if a term plan
is discontinued before the end of the teon) is not at issue here.
Opposition at 3 n.l. That is consistent with the facts of this matter;
petitioners never terminated their plans. Accordingly, termination
charges are not at issue in this matter."

ld. at Ex. G, p. 8, fn. 56.

3 In fact, at oral argument before the D,C. Circuit, AT&T's counsel represented that the language of the TSA fonn
tracks Section 2.1.8 and that a transferor could only satisfy the tariff by using AT&T's own form or an identical
writing. Id. at Ex. J.

11



In addition, the FCC ruling has already clearly stated that shortfall obligations do not

transfer on traffic transfers without the plan:

If AT&T had moved the traffic from eCI to PSE, then all of the
traffic that eel had used to meet its CSTP 1IIRVPP commitments
would be associated with PSE's CT 516. Further, eel (as well as
the Inga companies) but not PSE, would continue to have been
responsible for any shortfall obligations under the CSTP IIIRVPP
plans. Once aU of its traffic was moved to PSE, cel might have
needed to amass new traffic in order to meet its commitments
under its CSTP II plans. AT&T's apparent speculation that eCI
would fail to meet these conunitments and would be judgment
proof did not justify its refusal to transfer the traffic in question.4

Id. at Ex. G, pp. 8-9.

Thus, the question of which obligations are assumed on traffic transfers without the plan

has already been answered by the FCC and there is no reason to return to the FCC for a ruling on

Further, AT&T's stilted tariff interpretation that all shortfall and termination obligations

are to be assumed on traffic transfers without the plan is totally contrary to the thousands of these

types of transfers done by AT&T customers in the marketplace. Under AT&T's tariff

interpretation, any aggregator or regular AT&T customer could simply transfer just a few

accounts from their CSTPIIJRVPP plan that had many thousands of accounts on it, and under

AT&T's theory transfer away with just a few accounts, millions of dollars of shortfall and

termination obligations. The remaining CSTPIIIRVPP plan with the thousands of accounts on it

would have no obligations left under AT&T's nonsensical interpretation.

4 Judge Politan similarly found that plaintiffs' plans were immune from shortfall and termination obligations. Judge
Politan keenly observed: "Commitments and shortfalls are little more than illusory concepts in the reseller industry
- concepts which constantly undergo renegotiation and restructuring. The only 'tangible' concern at this juncture is
the service AT&T provides. This Court is satisfied that such services and their costs are protected." ld. at Ex. D, p.
19. Thus, Judge Politan correctly recognized that these obligations are nothing more than "monopoly money."

12
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ARLEO & DONOHUE, L.L.c.
ATTORNEYS AT LAW

Frank P. Arleo
Timothy M. Donohue

O/Counsel:
JoAnn K. Dobransky

March 8, 2006

Honorable William G. Bassler, U.S.DJ.
United States District Court
M.L. King, Jr. Federal Bldg, & Courthouse
Room 5060
50 Walnut Street
Newark, New Jersey 07102

621 Eagle Rock Avenue
Penn Federal Building
West Orange, NJ 07052
Telephone: (973) 736-8660
Fax: (973) 736-1712

Re: Combined Companies, Inc., et al. v. AT&T
Civil Action No. 95-908

Dear Judge Bassler:

As your Honor is aware, this law firm represents the Inga plaintiffs in this matter.
Plaintiffs' motion to lift the stay is returnable on Wednesday, March 22,2006 at 10:30 a.m.

The sole question that originated in this Court and which was referred by the Third
Circuit to the FCC was: "whether section 2.1.8 [of AT&T's Tariff FCC No. 2J permits an
aggregator to transfer traffic under a [tariffed] plan without transferring the plan itself in the
same transaction." As we amply demonstrated in our many papers, this question has undeniably
been found in the Inga Plaintiffs' favor and all other questions had been resolved by the FCC and
D.C. Circuit Court.

Although plaintiffs' motion has been fully briefed, we are respectfully submitting two
additional documents which bear on two issues raised by defendant. We apologize in advance
for the additional submission. However, plaintiffs' motion was adjourned in June 2005 and we
have only obtained the additional information in the last few months. These submissions bear
directly on issues raised by AT&T and will assist the Court in deciding the motion,

In its brief, AT&T raises two issues in arguing against lifting the stay. First, AT&T
asserts that an issue exists concerning precisely which obligations were transferred by plaintiffs'
request to transfer existing traffic in January 1995. The enclosed Certification ofCCI's president
Larry G. Shipp, who actually signed the nine traffic transfers at issue, clarifies the nature and
type of obligations transferred with the traffic. Hence, AT&T's claim that there is a need for
additional FCC review of this issue is simply incorrect.

Second, AT&T has asserted that shortfall and tennination obligations must transfer on
this traffic without the plan transfers. We disagree and have already addressed the issue



Honorable William G. Bassler, V.S.DJ.
March 8, 2006
Page 2

extensively in our submission. However, we discovered after filing our motion that AT&T
amended its tariff in May of 1996 on a prospective basis to mandate the transfer of shortfall and
termination obligations on traffic transfers. AT&T also added on a prospective basis in May
1996 remedies to its transfer section 2.1.8 that it seeks to rely upon. These amendments belie
AT&T's claim that shortfalJ and termination obligations also transfer and that the remedies can
be retied upon. The FCC stated, and the D.C. Court did not find fault with the fact that AT&T
could not rely upon the remedies due to their unlawful application. This new evidence shows
that AT&T could not have even relied upon it's remedy section 2.5.8, even jf it was properly
applied, because the remedy section 2.5.8 reference was added to the 2.1.8 transfer section 17
months after the January 1995 traffic transfer.'

We hope this information is helpful in clarifying the issues before the Court.

Respectfully,

ARLEO & DONOHUE, LLC

Bd k~L
Frank P. Arleo

FPA:hrn
Enclosure
cc: Richard Brown, Esq. (w/enel.)

Alfonse G. Inga (w/o enc!.)

J AT&T has admitted in an action against snother aggregator that it knew six months before the January 1995 traffic
transfer that plaintiffs' plans qualified to be immune from shortfall and termination charges. We can supply
additional information if the Court deems it necessary.
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Case 2:9S-cv-00908-WGB-MF Document 141 Filed OS/11/2006 Page 1 of 20

ARLEO & DONOHUE, L.L.c.
AlTORNEYS AT LAW

Frank P. Arleo
Timothy M. Donohue

Of Counsel:
JoAnn K Dobransky

May 11,2006

Via Electronic Case Filing,

Honorable William G. Bassler, U.S.D.l.
United States District Court
M.L. King, Jr. Federal Bldg. & Courthouse
Room 5060
50 Walnut Street
Newark, New Jersey 07102

622 Eagle Rock Avenue
Penn Federal Building
West Orange. NJ 07052
Telephone: (973)73~
Fax: (973) 7'36-1712

Re: Combined Companies, Inc., et al. v. AT&T
Civil Adion No. 95-908

Dear Judge Bassler:

INTRODUCTION

On behalf of the Inga plaintiffs, we respectfully submit this letter brief in further support

of plaintifrs motion to lift the stay asserted in this matter over ten years ago. Plaintiff's motion

is returnable on May 25, 2006 at 10:00 a.m.

In their prior submissions, the Inga plaintiffs conclusively demonstrated that their motion

to lift the stay shouJd be granted because the narrow question of tariff interpretation posed by the

Third Circuit in 1996 has been answered. Specifically, the D,C. Circuit Court of Appeals has

clearly confinned and as of 2005 AT&T has now admitted that AT&T Tariff section 2.1.8

pennits traffic-only transfers.

In response, AT&T asserts that an issue of interpretation remains regarding precisely

which obligations should have been transferred with the traffic.
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Honorable WilHam G. Bassler, U.S.DJ.
May 11,2006
Page 2

In their prjor submissions, the Inga plaintiffs set forth several arguments why AT&T's

newly minted defense must fail. The additional infonnation contained within conclusively ends

the discussion. Thus, we requested and received permission to make this additional submission.

ARGUMENT

Preliminarily, it should be noted that AT&T's defense has been chameleon-like,

constantly changing and morphing as this matter weaved its way through the FCC and the

judicial system and AT&T's arguments were repeatedly shot down. Ten years ago, AT&T

argued simply that 2.1.8 did not pennit traffic-only transfers, just entire plan transfers as the FCC

also erroneously believed. AT&T maintained this argument in its public comments to the FCC,

leading to the FCC's October 17,2003 Declaratory Ruling.

AT&T clearly understood that plaintiffs did its partial traffic transfer under 2.1.8.

Therefore, when the FCC stated that it believed that partial traffic transfers were not governed by

2.1.8 but ruled in favor of the Inga plaintiffs anyway, AT&T was in a predicament. Appealing

the FCC's decision, AT&T had to argue against the FCC's non-2.1.8 traffic transfer methodology

but AT&T knew it would be arguing for plaintiffs because AT&T knew plaintiffs did its partial. .,. .

traffic transfer under 2.1.8.

Which obligations were transferred on partial traffic transfers was never an issue prior to

the DC Circuit, but now AT&T needed to make it an issue as a bogus safety valve. Therefore,

AT&T introduced its first bogus "no obligations" were transferred defense to the DC Circuit as a

back-up plan if the D.C. Circuit correctly determined that 2.1.8 allowed traffic only transfers.

AT&T's position regarding which obligations transferred changed again before this Court in
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1

• •
MR.. CARPENTER: And that's what I'm trying

2JUDGE.TATEL:I mean, you've assumed, yes,

3 right.

4 "MR. CARPENTER: Well, but I ,was responding to a

5 different point 'about what happens when a single location

6is transferred.

7

8

JUDGE TATEL: I see.

MR~ CARPENTER: And the point there is there's

9 outstanding indebtedness associated with the location, and

10 we have recourse under the tariff against the location

11 whe'n unpaid bills are not paid. That's without, that's at,

12 JA 423 of. the appendix are the tariff provi~i~ns that give

13 us recourse against the individual location. So of course

14 when a single number is transferred, single location is

15 transferred, you know, this provision applies, and AT&T

16 wants to have the recourse against the obligation for the

17 past due: indebtedness. Now" here the principal focus is

,18 obviously on the shortfall charges, but they didn't assume

19 any obligations. They didn't assume the obligation even

20' ,for' past' indebtedness on the locations, because all they

21

22

23

- 24

25

w~nted transferred was the traffic on the plans without

. the concomitant obligations, and the 'tariff, says you have
" :'

to assume both the outstanding indebtedness a~d the. ., . ~

unexpired part of the volume commitments, and neither of

those things were transferred. So, and the --

11
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AT'T COMMUNICATIONS
-;,ern. Ra tes and l'a.::i f!s
9=idaewa~~r. NJ OeB07
!ssued: Cc~~ber 26, 1535

TARIFF F.C.C. NO. 2
17~~ Revised Pa~e

Cancels 16~~ Revised ?a~e

E~!ec~ive: Nover.~e:? 2; _

2.1. 7. Limitations on the Provision of WATS (continued)

B. Restoration of Service 
r~scored in compliance wich Par';.
Regulacions.

In ehe event 0 f failure. \1:;"75 wi 11
6~, Subpart D, of the FCC's Rules

be
",nd

c. Hazardous Locati.ons - An access line will noe be furnished a';. a
location t:he Company considers· ha:tardous (e.g., explosive at:tllosphere
environments). In such cases, che Company, if so requested, will terminate
the access line at a mutually agreeable alternate location. The Customer
will then be responsible for extension of the access ~ine to the ha~ardous

·location.

2.1. e . Transfer or Assignrnent - WATS, inclUding
celephone numbers, may be transferred or assigned to
subjec~ to each of the following provisions:

any
a New

associat:ed
Cuscome:,

c

A. The Cust:omer of record (Current Customerl requests in writ:ing (using
a standard AT'T Transfer of Service form available from AT'TI· that AT'T
transfer or assign the service to_ -the New Customer. The standard AT~T

Transfer of Service form shall notconcain terms that are inconsist:en~ wit:h
t.he terms of this Sect:ion, and shall not impose any obligations on the
Current Customer or t:he New Customer other than as provided in this
Sect:ion.

B.The New Customer notifies ~T'T in writing (using the sam~ Transfer of
Se~vice form signed by the Current: Customer]- that it agrees to assume all
obligations of t:he Current Customer as of the Effective Date- of the
transfe~. These obligations include, for example: all outstanding
indebtedness tor the service, t.he unexpired portion of any applicable
minimum payment periodCsl, the unexpired port.ion of any term of service and
usage and/or revenue commit:ment(sJ, and any applicable shortfall or
~ermination liabilit.yCies). .-

C. The service is nct inter::::uptedat the t.ime the eransfer or assignment
is made.

D. The Current Customer will no 16nger be ATkT's Customer for the
service as of the Effective Date of t.he transfer, which will be the earlier
c~~ (al t.he dat.e on which AT'T agrees in wricing to the transfer or
~ssignment; or Ibl the thirciet:h day after AT&T receives a fully executed
::riginal of the Transfer of Service form, unless }l.TkT advhes the New
Cust.omer that it does not agree to the transfer or assignment. wit:hin such
thirt.y-day period, AT'T may not unreasonably withhold its agreement to a
transfer or assignment of service-. AT'T may, for example. withhold ics
agreement to a transfer or assignment of service if the Current Customer or
New Customer fails to supply che executed original (s) of the Transfer of
Service form, fails to adequately identify the Current CUStomer or the
service being transferred, asks that the transfer or assigrunent be made
subject to conditions, or fails to_ pay a deposit required in connection
w:l.th the int:ended t.ransfer pursuant to Section 2.5.8, following. In the
eVent that AT'r does not agree to a transfer or assignment, i~ will prOVide
a w:itcen stacemen~ of its reason(s) for not doing so.

E. The Current Customer remains jointly and severally liable with the 1'
~ew Cus~omer for any obligati6ns eXis~in9 as of the Effective Date of the
transfer, except. as prOVided in 1., follOWing. These obligations include,
fo: example: alloutst.anding indebtedness for the service, the unexpired C

• n.. r"cr',U_llt u..>t. u.o Uo.A£f..., or ...~t M .......~ tIIA .t.aAd&rcl U'T Truuhr of J~_ fa=- C
ab.a.1..1 qp1r c.o U..,.,.Car .,r ".1.~~ :r.qa••u -a. OQ, GZ' &ft..r~ I, 1"5. C
C_r~ _hUu p .....1.....1y f __ tU. peq. c.u> _ M f......a _ r ... 21.
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All mate~ial on ~his page is new.•-

2.1.B.E. Transfer of Assignment (continued)

portion of any applicable minimum payment periodlsl, the unexpired portion
of any ~erm of service and usage andlor revenue c.ommitment Is I, ano any
applicable shortfall or termination liabilityCiesl.

(b) For a Termina~ion Charge incurred less than 180 days after the
Effec~ive Da~e ot' ~he transfer. the Former Customer remains j'ointly and
severally liable wi~h the New Customer only for a percen~age of the total
Terminal:ion Charge" equal ~o the diffc'lOence between 180 and thenwnber of
days be60leen such Effective Date ancf the date on which ~he Termination
Charge is incurred, diVided by .180.

I

•

•
I•

••
II
II
II
•

T~~ F.C.C. NO.2
Original Pa;e 20.:

L~fective: Novembe= S. l~~:

(a) For a Shortfall Charge incurred for a commitment period that
includes ~he Effective Date of the transfer, the Current Cus~omer remains
join~ly and severally liable with the New'Customer only for a percentage of
l:he total Shortfall Charge equal to the number of days in the commitment
period prior ~o such Effective Date divided by the total number of days in
the commitment period.

1. If the service being transferred or assigned is subject to an hr.1
term plan, flex plan, or· other .discount plan with revenue or volume
cocn:ni.tments offered under this Tariff, or a Contract Tariff under which
WA.TS is provided la Pricing Plan). then, to the extent specified inlai
through [c) following, the Current Customer is relieved of liability for
charges that may be incurred after the Effective Date of the transfer.
either as a result of a failure to meet revenue ot volume commitment-s or
monit-oring conditions associated with such Fricing Plan (Shortfall Chargesl
or as ~ result of the discontinuance with liability of such Pricing Plan
rTermination ChargesI.' For purposes of these provisions, a charge is
incurred on the date that the eVents giving rise to ~he charge become fixed
(i.e .• on ~he last day of a commitment period or the day on which a Prici~g

Plan is discon~inued), not on ~he date the charge is billed.

AT"'! COMMUNICATIONS
nCro. Rates and '!ari~fs

3=icgewa~er. IJ,J OeB07
Issued: Oc~ober 26. 1995

.•~.

f

(e) For a Shortfall Charge incurred.' for a commitment period after the
commi~ment period that includes the Eff~ctive Date of the transfer. or for
a Ter~nation Charge incurred a~ 1eas~ 180 days after the Effective Date of
the transfer, the Former Customer is fully relieved of liability

F. 'Nothing herein or elsewhere in this
assivnee, or transferee any 1nterest or
Service telephone nu~~er.

cariff shall
proprietary

give· any Customer •.
right in any 600

I
I
I
I

--I
I
I
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