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ATTOFlHIYS fOR Defendant AT&T Corp.

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

COMBINED COMPANIES, INC.,
a Florida corporation,

AND

WINBACK & CONSERVE PROGRAM,
INC., ONE STOP FINANCIAL,
INC., GROUP DISCOUNTS, INC.,
800 DISCOUNTS, INC. and
New Jersey corporations,

AND

PUBLIC SERVICE ENTERPRISES
OF PENNSYLVANIA, INC.,
a Pennsylvania corporation,

Plaintiffs,

v.

AT&T CORP.,
a New York corporation,

Defendant.

..
CIVIL ACTION NO.

95-908 (NHP)

SECOND
SUPPLEMENTAL

CERTIFICATION OF
RICHARD R. MEADE

RICHARD R. MEADE, of full aqe, hereby certifies as follows:



ii
J/
iI

I
I

,I

have personal knowledge of the facts and proceedings set forth

I am an attorney-at-law of the state of New Jersey and am1.I
I~

II
~I a Senior Attorney with defendant AT&T Corp. ("AT&T").
"

.!
As such, I '

here1n~-

2. I submit this Second supplemental Certification as part

of AT&T's sUbmission in connection ~ith the Court's rehearing on

the application for a Preliminary Injunction.

3. On February 16, 1995, AT&T tiled Tariff Transmittal No.

8179 ("Transmittal No. 8179 11 ) with the Federal Communication

Commission ("FCC"). A copy of that transmittal is attached hereto

as Exhibit A. A copy of my February 16, 1995 letter to David NaIl,

Deputy Chief of the Commission's COJllJllon Carrier Bureau, Tariff

Division regarding the transmittal is attached hereto as Exhibit B.

4. In my letter to David NaIl, I advised that AT&T filed

Transmittal No. 8179 in light of "a reseller Customer's improper

attempt to effect • • a purported transfer of service (without

the plan) to a third party." I was referring to the proposed

transfer of locations from Combined Companies, Inc. ("CCl") (or

by which(!IpSEn) ,Inc.Pennsylvania,Services Enterprises of

i Winback , Conserve, Inc. and the other 1nga Companies) to Public
I

'I

,I virtually all of the locations, under the CSTP-Ils plans would have
.'
":i
! been moved to PSE, but the stripped-down plans would have remained

with CCI. This effort to isolate the plans (with a potential of

many millions dollars in shortfall charges) from the locations

(i.e. the revenue-producing assets) was a transparent attempt to
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avoid payment of shortfall charges. I understood that ceI was a

:! new company with sUbstantially no assets. That fact and Alfonse
"

Inqa's announced intention to isolate the liabilities represented

unde~~he CSTP-II plans and have his companies file for bankruptcy

caused AT&T to decline to carry out the CCI/PSE transfer. As

stated in my letter, AT&T's position was that although its "tariffs

currently support its right to refuse to complete transactions'of

this sort, this filing is made to preclude dispute on the matter."

5. The Tariff 2 General Regulations prohibit the use of

fraudulent means or schemes to avoid payment of tariffed charges.

(Tariff F.C.C. No.2, section 2.2.4.A.2.) When a customer fails to

comply with this section, AT&T may temporarily suspend service for

as long as the CUstomer is in non-compliance.

NO.2, Section 2.8.2.)

(Tariff F.e.C.

its commitments or to pay its shortfall or termination charges.

The tariff prohibits such a scheme to avoid payment of charges and

6. Under CCl's requested location transfer, CCI would have

nominally remained the customer of record for the CSTP lIs. But by
:l

transferring its revenue-producing accounts, eel would apparently

i have rendered itself an assetless shell, unable either to fulfill
,j

;1

:1
I:
:: permits AT&T to suspend the c~stomer's right to transfer service as
;

:1 part of such a scheme. 1

:!
i

,I lAt least one of the Petitioners against Transmittal No.
8179-- one-time plaintiff and intended transferee PSE -- concedes
this point: IfAT&T itself notes in its letter [to David NaIl) that
it has already tariffed provisions that protect it from the very
problem that it now claims requires Tr. No. 8179. 11 PSE Petition to
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7. In Transmittal No. 8179, AT&T had proposed clarifying its

ability to prevent the CCI-PSE transfer by modifying the language

of section 2.1.8.C so that when a customer sought to transfer of:

""all or sUbstantially all of 800 numbers on an existing
[AT&T plan}, and the anticipated result of such a
transfer would be that the usage and/or revenue from
the remaining [locations] • . . would not lneet the
usage and/or revenue commitment of the [plan], the
transfer will be deemed a transfer of the associated
[plan] • • • and must be completed in accordance with
this Section.

8. In connection with Transmittal No. 8179, seven entities

(including Winback & Conserve, Inc., eCl and PSE) filed Petitions:

Reply to the Petitions to Reject or Suspend and Investigate.

to Reject or Suspend and Investigate with the FCC. AT&T fIled
i

a!
i

I
9. The FCC was concerned that the modified language in S :

2.1.8.C would have had a broader effect than was needed to achieve:

AT&T's specific purpose, which was simply to clarify its existing:

right to prevent a location transfer intended to avoid payment of ~,

charges, and so would constitute a substantive tariff change. !
I

Transmittal No. 8179 was based on the existing tariff right to:

suspend the assignability of a service where the assignment is i;
I

The problem identified by I~ intended to avoid payment of charges.
I
iI the Petitioners was that, as filed, the Transmittal could have;

prohibited a location transfer even if the transfer was not:

intended to avoid payment of charges.

Reject or Suspend and Investigate at 5. A copy of the PSE Petition
is attached as EXhibit c.
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10. I and others at AT&T had a number of discussions with

the FCC concerning Transmittal No. 8179. In the course of those

discussions, we explored alternative tariff language that would

address more directly the problem (the separation of assets and .

liabilities) that gave rise to the initial filing without requiring

a determination as to whether the parties to the transfer intended

to avoid payment of charqes.

11. In particular, we discussed an alternative approach by

which AT&T's concern would be met by requiring a deposit (either in

cash or by letter of credit) in the amount of the projected

shortfall charge that would apply as a result of the location;

transfer. The FCC was receptive to this approach, but noted that

it would represent a significant change from the pending filing and

that it would be appropriate to make that change as a new

transmittal, thereby providing interested parties with a new

opportunity to state any objections. The commission asked that

, AT'T withdraw Transmittal No. 8179 and submit the new approach as

a new filing. Accordingly, on June 5, 1995, AT&T withdrew i
Transmittal No. 8119. A copy of the letter and associated tariff

transmittal withdrawing Transmittal No. 8179 is attached hereto as

'I Exhibit o.

12. I was involved in AT&T's decision to withdraw i
!

Transmittal No. 8179. I was aware of the Court's decision to refer

the CCllPSE transfer to the FCC and had read the Order. I did not

understand the Court's reference of this issue to the FCC to mean
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that the Court was relying on Transmittal No. 8179 to resolve the

issue. Instead, it was my understanding - which I now understand

was not the Court's intent - that plaintiffs were to seek direct

resolution of the issue from the FCC.

13. AT&T did not withdraw Transmittal No. 8~79 to frustrate

resolution of the CCI-PSE issue. Nor was AT.&T's decision to

include the replacement revisions as part of an ongoing across-the

board tariff revision project intended in any way to frustrate this

Court's Order or to prevent resolution of the matter. That

decision was made (in consultation with the FCC and representatives

of the reseller trade association) tor reasons of economy and

efficiency, not to avoid resolution of the CCI-PSE issue.

14 • Over the summer, AT&T discussed the contemplated across-

the-board tariff filing with representatives of a reseller trade

group, the Telecommunications Reseller Association ("TRAil), which

includes resellers that will be affected by and interested in this

package. Revisions were made in response to the reseller input.

The contemplated changes were discussed further with the FCC in

August and September, and further revisions were made. All of !

these revisions were cirCUlated among the many affected product

management groups within AT&T for approval. The time between the

withdrawal of Transmittal No. 8179 in June and the filing of
1

Transmittal No. 9229 in October was a result of AT&T's desire to i

solicit and respond to input fro~ resellers and the FCC, and the
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need to obtain approval from the many different product management

groups affected by the changes.

15. On october 26, 1995, AT&T Corp. filod Tariff Transmittal

No. 9229 with the FCC. Transmittal No. 9229 addresses the problem

implicated in the CCI-PSE transfer --- the segregation of assets

(locations) from liabilities (plan commitments) in the.

following manner. (Relevant pages of Transmittal No. 9229 are:

attached hereto as Exhibit E.) section 2.5.8.B (Shortfall,

Deposits) gives AT&T the right to demand a deposit to cover i

shortfall charges in the event: a) the term commitment is greater:

than one year; b) the customer has asked to remove locations (by;

transfer or otherwise) such that the remaining locations would;
,

I' generate charges less than 80% of the revenue commitment; and c) I

·1 the customer's net assets are insufficient to secure against the I

risk of shortfall or the customer's financial responsibility is not:
,

a matter of record • Section 2.1. 8 (Transfer of Service) of!
.' Transmittal No. 9229 specifies that AT'T has the right to reject a ;

I

requested transfer if either party fails to pay a required. deposit. :

;jl! Transmittal No. 9229 is a new concept that
~ J

16. The Deposit for Shortfall

;

i
Charges included in i

I
Imeets AT&T's business:,

concern more directly, without addressing the question of intent. ;

Because this concept is new, it will apply only to neWly ordered!

term plans, 'and so would not be determinative of the issue;

presented on the CCl/PSE transfer.
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a. TI\e Dew oaau......ut", tit. e-,aar 111 vd:1ft, t.~, if. .tn•• \c.

•••~ 011 "11,lt10". of ,be Cle-e. C\l.t...& at. "- c1...t IcanlCo, .e
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CODBislion

sTt.... ~'p &
t "'"!I-iS

______-BETURN
...It. ......
s.wMlmlr

David gall, Esq.
Deputy Division Chiet
Federal· Communication.
1919 K Str.et, N.W."
Room 518
WAahinqton, D.C. 1055.,.....

R.~ l'rUlsa1ttal 'Wo. 117'

Dear ~. Nall:

February 16, 1995

ATitaUbadts th~.:l.tter to demcn.trate that there
is sUb$tant1al cau•• tor apply1n9 the·tariff ChAnges set
forth in '1'raDaittaJ No•.•l"! to AT''l'"';C:Ultoaers rec:eiv1nq
service under exilt,inq tUJI pl~_anctCOD.tr~ct Tariffs .

.,4 ..... .. ~ ••

.. n ..·Iruiiti tta( acid. '. paraqiaph toO the existing
••ction.s of ~ift&r.C.c~.O$.-. I and 2,ovun1l1CJ Transfer or
As.i;~nt o~~.,er~. to ~l..ritr, thattranar.tr of all or
sU».taJlti.ll~all oC the locat.ion_ or 800 ~rs a••oci,ted
with .. Tar1fr; ~ oP~2 tim ,10 ior co~~~act;Tariff} to '
&DOth~ cultOller 1C dll...a.1 traDSfu1,af the tim pl&n (or
Contract tartfft 1eIelt, ·1.f th.:_t1cipatec1·re.ult of the
tranif!C o~,~.~uld-"~ sitnificant c~tment
shorttill.~:'> -,' .' ••- .:' . •

t .. " .. ;:1 - ~ ~ -. ," ,\ . I

.... ~ _ ... .... ••..... ~;l ... • ••- ... '"

c~ !bl•. fl11D9 1. "de 1« li9~t of • ~••eller
cu.t~'. 1Jipro~ att...~ to .!.~f.ct·.,.lI~ • purported
tran.t.r of luvic. (WithOut ~ plan)' to a third, party,
Aftlr its 1D1t1al ·ettortlo traaate~ ~~·pljft· resulted in a
deposit requ1rpelit,. that .it cbah not··'to honor.

.. "1.. .,.... ,., . . ~.

AltboU9b AT'T'. tariffs currently suppo~t ita
right to retu.. to complete transaetioD.. of thi. aort, this
ti11nez 1....de to precludl dispute Oft the matter. A8.
clarification of 1.1.ting tariff provisions rather than A



David N&lll Esq.
reDruary. 16, 1995
Page 2

substanti~ cblnqe, thl propo.ed taritf provision should be
app11eQ to ex1sting ter.a plan ~ Contract Tarift cu~tomers
wit~ut any 'special shoWinq. Ylt, even were the tar1ff
reviaioD assumed to etfect a change 1n the riqbts of •
customer, AT,r hal substantial cause to apply 1t to existinq
term plan and Contract tar1ft ~stQDer., .s shown b.low.

Specifically, the General aequlation. prohibit
fraudulent uans or schemes to avoid payment of tariffed
charq.s. (Tariff r.c.c. No.1, SectioD 2.2.4.8.2. and
Taritf F.C.C. No.2, SectioD 2.2.4.A.2.) y.t here, ~e
CUstomer co~ld no.inally r...in the plan (or Contract
Tariff) customer of record, even thouqh iD tran.ter~1n9 its
revenue-producinq ~ccoW1ts, 1t randered it••lf an ••setle••
shell, unable .ither to fultiLl its c~tm.nt. or to pay
its .shortfall or tenli.utlon ch~lJe.. The tariff prohibits
s~c:h a $c1'1...· de.19J'ed to avoicl payunt of -diarqe••

T.b. General ae9QJat1oa. furtbar,p~videAT'f ..y
requ1re & d.posit ot a euate.-r ·whO•• 'fluncial
responsibility 1. DOt a aatter of r.cord.- ('ariff r.c.c.
No.1, Sectl0D 2.S.8.#,Tar1tf F.C.C•.•o~. 7, Section
2.!.8.A.) a.caua•. traa.ter of '&11'or'subatant1ally all of
1ts .~counts to • tbJrdparty constitut.~. tr.nsfer of
subltuti..lly all its ••••t., the .r.quest·, to transfer
••rvic. co~tltut••• chaDg_ ift the ·~t~r" financial
record- such al WDuld justify a depo.1t, requirement. ThuI,
AT'T would be jU8titied' 111' refuainQ to perot the transfer
1t the Custour refuae4 ~o pay the deposit.. . .. .. .. ... ..... . . .

111 all event., the euatomer'. effort to .egregate
the tena plan tRIa the· =e.fenecl' ••nice- locatiou. the
t"1f! pZ'ovlsi~ tha~ th~ Cu8to1UE: ,to vb1c:h.•ervlc:e is
tranlfeZ'Z'ed .......gx•• to us.. • 11.obJ-tptlon6 of the
fomar e~tOMJ:.· ('ruiff r.c.c. Ro', 1, Section 6.2.'~.
Tariff r.c.c. 110. 2, S.ct1o~ '.2. t. t !Q the extent that the
exilt1DV cu.toaar •••ts· to tr&DIt~ .11,tbe .ervice
•••0c:1a1:M w1tb • pl. to another cult...r, the ne., customer
.uat .a.um. the eaiat1A, cuata.er'. Ob11v&t1ona respecting
that service. Of aece••ity, t~l. iDclude. the obl1~.tions

to fulfill the revenue or 901~ co..itments of the
UDderly1ng plan.

!he SUbtltaDtial caue "lADc~ !H~

. Aa.u.iftg, .r~, that the tariff rev1s1ons w.re
consldared a ..terl.! up in c:la;eIlt cuatoaers' :
oGl1,.t1ona, there 1, sgb.tant1.1 cau.' to apply the new
lan9U4ve to ext.tiD9 t.~ ,laD aDd Contract taritf
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~U5tuw~~~.. ~~UDstanttal cause~ exi~ts when ~the ~arrip.r·~

buainess n~cu~ ~nd object1ves· outweiQh 8 customers'
.1ogi.t:iJute expectations of stability. It In the Hatter of RC.\
1\:neric4n Communication,!; Inc:., 86 F. C.C. 2d 119'" 1201-02
(1981). It(T]he re4~on&blenes$ ot a proposal to revi5e
material provi'lona in ttl- middJ.. of·:1 taN. hiHloi- htl to a
qreat extAnt on the carrierts expl.nat:.ion of·the factors
nec8ssitatin9 the de8ir~achanqPR ~t that ~rticular tiwu.
La. ATtT 10 filir~·dL th1s p••t.cul~r rim~~ to provont a
t?insact~onthat (at a minimum) elevate, form nVPT ~Ubstanco
in ~u t:£'ort to avoid p:lym8ftt of :.lluLLral1 charqes. An
existlnq <;:\latoDu=r lllim[\ty haa no lco1t1Ilftt-I'! .... t·I ..c.:l;at1on ~n\1t
it COUld sei~ tts service to G thir4 party without also
transferrlnq the associated term plan,when the salR wculQ
ie.v. thu contlftuil\liI uullqat10n ~o pay shortfall (or
termination) charq" O~ ~ rnmpany with little or ~~
.~D~in;n~ a.v.t~. .

In all events, the "Transmittal does not afCect the
rates applicable ~o .xietin9 term p~an or Contract Tariff
customers, and any nO~-r&tft-~rr~r.tinq ch.nqo·1o ~~or. By
contrast, the costs AT'T faces are slqnificant. Were AT'T
to irandfl'ther ext ~tinO' r.ou.teaaro, .u£fe~el'&L .Uw.l.u.l~t:.rat:.lVe

rule. would apply to oth.rwl~e D~lftTly~s1tuat.dou~tommee~~~3-----

ba8ea only 00 when they entered 1nto their term plans.
Developinq and implementlnq such rules would create needless
requlatory comp~.x1tift~, wtth att.nd~t costa &fiu ~~l.y.

AT'T should not have to ~~eate such administrative
r~.plexity .imply to accommodate the desire ot a cU8tomer to
eng_qe in a bad faith tran.tex of service •

* • *
For ~11 these r ••sona, the tar1t! ~evis10ns snould

he p.r.mittod to ,.k. ~!r~~l, •• l11ea.

Very truly yours,

~~·~/h
l\ichard R. MeAde
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Before the
FEDERAL COMMUNICATIONS COMMISSiON

Washington. D.C. 20554

In theM~rof

AT&T Communications
Revisions to
Tarl1fF.C.C. Nos. 1 and 2

)
)
)
)
)

Tariff Transmittal No. 8179

p.tltIqn to Stieet or SUlptnst and I"yestiglte

I. SUMMARY

Public 5efVice Enterprisea, Inc. ("PSEj urges the Commission to reject or

suspend and investigate the tariff transmittal captioned above. The transmittal

substantialty changes the terms and conditions ofvirtualty aU of AT&Tslong-

term offerings but AT&T fds to demonstrabl substantial cause for the change.

a. required by the RCA ApJerjoom Qeclsjons.1 In addition, the transmittal

Introduces tariff language that is vague and ambiguous In 'ltolatlcn of the

CommissIon's Rules. 47 C.F.R. § 61.2. Finally, the revision is unraasonably

overbroad and anti-competitiYe on its face and thus violates § 201 of the

Communications Ad which prohibits unreasonable prectlC88.

tn easence, AT&T has decided to swing. meat cleaver at 8 splinter,

rather than use existing remedies. and (by sheer QOIncidenc:e of course) would

RCA AmMicln (jcmqpun!sItIgQI, fa;" 8tyisIorw IQ.Itr1If f e,c. Nelli Ind 2 Mem. Op &
QmI:r. 14 F.C.C.2d 363 (1eeo) (order de8tgnallnv IaUIII tartmll8tlgation). H F.C.C.2d 1117
(1981) (ord« Njecting tarit'frevisIOM). AD I1tCQDljdntjQn 2 FCC Red 2363 (1917) tm:A
amwtcom PtRllMIl; lib IUb npm BCA A!nItrkan eprnmypkillQpn. Inc. y FCC Mtm Qg.,
D.C. Cir. No. 11-1558 (M.,. I, 1984). &It 1110 Sbowtjme Ntlwm1cllac, y FCC. 932 F.2d 1
(D.C, Clf. 1991).
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thereby chop off a long-standing, legitimate. tariffed bus.ness practice that is

essential to the survival of ",sellers.

II. DESCRIPTION OF FILING

AT&T offers long-term discounts through a variety of term plans in its

generic tariffs (Tariff Nos. 1 and 2) and through its contract tariffs. By ordering

these discounted services and reseUlng them (unchanged or in combination with

addltionalservicel AT&T may not provide) to customers who woukl not

otherwise qualify for them Jndivlduafty, resellers play a crucial role in ensuring

that end users benefit from rate reductions and that AT&T doee not disa1minate

unreasonabty among cus1omer..

AT&T occasionally revises its existing offerings or introduces new

discounted offerings targeted to different customer typ88 or traftlc profiles. In

order to stay competitive, reselJers wlH order new off8rings and move tnIfflc:

among new and old plans or among ",sellers to achieve the requitite traffic

profde and obtain the Ioweat possi)1e rate underAT&rs tartffs.

AT&rs tllriffs contain 8 limited number of proYl8ions ""at enable fesellers

to optimize their service mix (and thereby extend lower rates to UHtS). Chief

among these is the Transfer or Assignment provisions In Tariffs 1 and 2. which

AT&T seeks to modifY with Transmittal Number 8179 ("Yr. No. 8179j. These
- ,

provisions enable resellers to move tr8fflc among themsetves In response to

changes in end user traffic ~ttema or In AT&T. tsrttf8. By doing 10, resellers

can match differences in term plans' servJce mix, vintage, minimum revenue or

2
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volume requirements, traffic distribution requirements. etc., with changes in the

traffic pattems at different locations to obtain the lowest possible effective rate.

Without these provisions, the ability of resellers to take advantage of newly

tariffed discounts would be drastically curtailed.

Transmittal No. 8119 would terminate this procedure. The transmittal

adds language to the Transfer or Assignment provislons in Tariffs 1and 2 (which

also apply by cross-reference to AT&r. Contract Tariffs) that leverely lImits the

circumstances in which resellers could shift traflic among long-term offerings.

The new language would allow customers to tiansfer locations out of a long-term

offering only if the locations remaining in the offering generated suffICient usage

in the previous year to satisfy the offering's .minlmums. If they did not. the

customer may only nnsfer the wh..plan to another customer, even if the

customer could add new locations or increase traffic from the rwmalning locations

to satisfy its minimum commitment.

lit. DISCUSSION

This transmittal is patently unlawful and mUll be rejected for .ny one of

the reasons discussed below.

1. AT&r. Substantial Cause Showing Is Patently Inadequate and
Uopersugiye

AT&T_has faDed to demonstnlte lubs1Bntlal cause for theM rristona 8S

required under the Commission'. RCA Amerfcgm decisions 2 before a c::anier

may chIInge the terms and conditions of a long-term otrering. In those decisions,

Id.

3
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the Commission balanced the customers' legitimate expectations of rate and

service stability against the carrier's busine8s needs and concluded that a carrier

must demonstrate substantial cause for change if It seeks to modify long-tenn

offerings. Applying that test to the tariff revisions under investigation in that

docket, the Commission concluded that RCA Americom had demonstrated

8ubstantial cause and therefore permitted the carrier to raise its rates.

The Bureau addressed the applicability of the Gubstantial cause test to

AT&rs price caps filings When it refected a previous AT&T attempt to change

the termination liability charges for CSTPs. In AT&T Communications, Reylsions

tg hritf E C C, No..2. Q[dm. 5 FCC Red 6m (1990), the Bureau granted

petitions to reject or suspend and investigate Transmittal Nos. 240. and 2535 on

the grounds that AT&T was reqUired to make 8 substantial cause _hawing before

it could chan'le the terms and conditions for long-term service contnIcta. The

Bureau concluded that AT&T had failed to IT\8ke a showing that Mtisfied the test.

fn its Order, the Bureau Itated:

The RCA Amerlcom Decis;ons eatabltsh that 8 carrier must
demonstrate substential ceUM for changes In tong-term service
arrangements. This apec;.l showing for changes In long.tenn
agreements was not changed by the Price Cap RuleS...• AT&T
has faRed to provtcM a perwuasive showing of SUbstantial cause for
the Instant chenges. Therefore, .•• these tariff trlinsmittals are
rejected for Chis reason.

5 FCC Red it 8778 (footnotes omitted).

In tnt_ case. AT&T has provided a perfunctory and unpel$uasive showtng

of S\.lbstant\al cause. AT&r. showing conslst& of. two and a half page letter
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that doesn't even reach substantial cause until the last page.' The showing

consists of twQ sentences. First, AT&T states ttl_t It is filing Tr. No. 8179 to

prevent a single transaction that elevates form over substance to avoid shortfall

charges. Second, AT&T e/_ims that no customer has a legitimate expectation

that it could transfer locations out of a plan without transfemng the plan.

AT&Ts substantial cause showing is unpersuasive for three reasons.

First, if AT&T's real concern is with a particular individual customer who is

seeking to render itself -an asset/ess shell, unable either to fulfill ita commitments

or to pay its shortfall or termination ch.rges.... AT&T already has far more

powetful remedies than Tr. No. 8179 to address that concern. AT&T itself notes

In its letter that It has alre&dy tarlffed provis~n. that protect It from the very

problem that It now dalms requires Tr. No. 8179. The.etter notes that sections

2.2.4.B.2. of AT&T's Tariff No.1 .nd 2.2.4,A.2. cfTariff No.2 prohibit "raudu!ent

means or schemes to avoid payment of tarftfed charg8l." Moreover, AT&T has

extensIVe rights and remedies through the bankruptcy ClOul1S and traditional

credftoq' remedies that adequately protect its interests and dwBrf the remedies

The fi~ part ofATl1'".1howlng II an arvlmlnt1Nt no IUbstanti81 ca.-lIhowlr1l t.
required becaU18 Tr. No. 1179 II only • "cIIriIIc8tion•• ThIs Hdion Includes two INWgrapM
advancinQ new lind noYellnterpl.latiollS of unmated WtIr.... Bec:auae OtIs dIIcualon iI
IneIe¥ant tD the~ of Tr. No. .111, PSE wII not addtea Itother ltlan to not8 tnIIt the
interp~ ~nced In the Meede Ider... ao untenaIQ <L.t.. ~lIting tie deposit
requAment~n tD mMn..a c:ustonw InII1Itening lrafllc cen be ~lred to .., • ~It
as • ccmdilon of procesaIng the nNfer; lnte'lJretlng Ole tranater seetIcn to~... CUlton.,. to
'Ifhom l«Ition• ... transterred 10 ••ume f*n ob/lga1fonl) .. ftJI)' co....nt wiIn the
unre.~ IengUw to Which AT&T II appareI1t!y wling flo go to impede resale.

IAtWfrom Aicharcs ft. Meade, senior A!tOmey, AT&T. to 0aYld Hal. DecMy CtNf. TIIS'ftr
DIVision. FCC. at p. 2 (FebrUwy 16, 1995l.
,

1tJ.

5

.'
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available from the FCC with its limited jurisdiction. AT&T hardly needs to disNpt

every contract tariff it has filed (and it has filed more than two thousand of them)

and all oJ~ term plans, when its rights as a creditor are already wetl protected.

Second, AT&T claims In its substantial cause showing that customers

have no legitimate expectation that they can transfer traffic and not plans. In

fact, AT&T itself has created that e~etatJon by routinely processIng such

transfers. Moreover, such transfers, and the expectation that they win continue,

serve quite tegitlmate and pro-competitlve business purposes. Here are just a

few examples of the circumstances under which customers would quite

legitimately want to transfer locations end not plans, each of which would be

frustrated by the changes in Tr. No. 8179:

A customer transfer5 substantially all of the locations in a plan to another
reseller (who then qualifies for • new contract tariff with better rates
for those locations, for exemple) and simultaneously transfers into
the plan replacement traffic that exceeds Its commitment levels.

A customer transfen; locations as above and has excess tratftc in other
plans that can be moved in if the remaining locations don't
generate sufllctent traffic.

A customer transfers locations as above and adds new replacement
locations over a two or three month period with aufficient trafflc to
meet the plan's minimums.

A customer transfel'llOcations al lIbove and knows that the traff'1C at the
Nmainlng locations wUI tncrea_ because the end user at those

_locations previously was spIttUng traftlc between 8UppO,rs and now
picks the resetter as Its 801e supp\ier going fCMWard.

A customer tran3fe,. Ioeatlons .. above and exercises ita rights under
AT&T's tariffed dl5continuance provlsior\5 to terminate the plan
withOut liability, extinguishing any traffic commitment

6
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None of these cases would be exempted from the Draconian effect of Tr. No.

8179 because the revisions proposed therein sweep together leg(timate traffic

transfers and transfers for a fraudulent purpose. But there is nothing inherently

sinister, and more important, there Is nothing unusual about transfers of

substantially aU locations In a plan. AT&T has received and processed many

such transfer requests in the past.

Third. AT&T has no .ubstantlal cause to implement the change in Tr. No.

8179 because the problem It identifies In its substantial cause showing as a

justification for the transmittal isn't corrected by the revisions. AT&Ts concern

supposedly is that a plan holder will strtp itself of assets by transferring locations

to another reselJer. AT&rs solution in Tr. (1«). 817918 to force those locations to

stay in the old plan. But AT&T cannot stop end users from pnNlUbscriltng to

another AT&T reseller or another facility-ba8ed &XC. Thua. a reselJer can lose 811

of its locations even ifTr. No. 8179 takes effeel Indeed. by preventtng a reseller

from transferring lomona to another tenn offering that may have a better rate,

AT&T may stimulate end users to andon tI8 netwot1< altoge1her. Perhaps it

hopes only that it wiN be able to solicit the tocatlo"' a8 dAct customers of its

own seNice. In either case, the ·~ution·1n Tr. No. 8119 will not accomplish the

purpose AT&T ctaims to be &eNlng and that purpose therefore does not JUStify

the disruption to customers of long-term offerings. '

7
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Because AT&T has therefore failed to demonstrate substantiaJ cause for

the disruption of lon9-term service arrangements that it seeks to introduce

through~h~ instant filing, the Bureau must reject Tr. No. 8179.6

2. Ie Ng 8179 is vagye and Ambiguous

The second ba$is for rejecting Tr. No. 8179 is that the filing's vague and

ambiguous in violation of § 61.2 of the Commisaion's Rules which requires tariffs

10 contain clear and explicit explanatory statements of the rates and regulations.

As noted above, the new provision in Transmittal No. 8179 appUes when "the

anticipated result" of a transfer of locations would be that the remaining

locations, based on usage In the preceding year. woukl fall to meet the minimum

commitment for the offering.

AT&T does not explain what an -anticipated result" is. Whose antidpation

will govern? If a reaeller anticipates thllt It will exercise ItI right to discontinue an

offering without liabnity after transferring locations and AT&T anticipates that It

will not honour its tariff but wilt Instead try to prevent a reseller from

discontinuing, which antk::lpated result governs?

On prwtou. occas;ons, ATU'" ftoIded Njedion on tubIIantIliII cause grovnOs by
Including provin)ns th8t "Wage. Of -gt'lndfathet" exiIting plana. tnut pM"'ring !he ligNa d
c:um.nt term plan cuatDrners end cbYIring 1he nMd far a subatMtill c.un thawing. In the
lnst8nt hnsml.,." AT&T f8iIed 10 grandfather uilt1ng plana. Moreover. In .. suppoltlng 1etllIr,
AT"T complelna that doing to wauId c:r&a'- "needless A1gulmcy aampIeJdly.. ~"'lIy. th..
"coqJlexIV Is one that ATIT "",ally can handle IInce II to.- itIeIfcntnd Innumerable vintages
ofoonnct taritfl Dy UIing (end re.openlng) &Ooday otOering WindoWs. But grandflthef1ng 18 no
solution hOl'8ln any ca•• beclIUIe the~ it 10~ ul'lr8UOMble. GIw!dfdIering
emtlng custorneq or ofIwtntI would only deJay tho cIlMstrous l"}lIly to eompetilion. un.. ",T&T
is assuming that reaelief'S will not Older lin)' Qlfertnglln the future.

"

\

8
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Thus, the provi,ion as drafted creates numerous problems of

interpretation and appUeation. A customer cannot asoertain from reading ttle

tariff whether its transfer will be subject to the provision.

3. Tr. No. 6'79 Introduces an Unreasonable Practice That On Its
E~ Violates Section .2D1 of the Am

Tr. No. 8179 is unjust and unl'8aaonable on Its face, and therefore

untawful. because It is unreasonably overbroad and anti-competltlve on.lts face

and thus viotates § 201 of the Communications Act which prohibits unreasonable

practices.

AT&T claims that the purpose ofthe filing is to prevent a particular

transaction in which a reseMe, is attempting to insulate Its assets from AT&Ta

\egitJmate claims for payment under tariff by ·1811"'0· itS ·service" to a third party

and leaving itself with little or no ~lningassets. But, •• described in Section

111.1, above, the revisions in Tr. No. 8179 would address not only this single c;&H

but flli substantial transfers of locations from .U plans regardless of the reseUefs

statuI or purpole. By sweeping .0 broadly, Tr. No. 8119 would have an anti

competitive effect on the interexchange rnIIrketplace by discouraging resale and

denying access toATAr. newe&tdiscounted offerings. Moreover, acc:eu is

denied not only to reseUers but to their end UMr'I 8. well who would be denied

aceea to newer discounts.

Moreover, by pegging permissible transfers to past traffIC levels from the

remaining locations in an offering, Tr. No. 8179 effectively guts other provisions

in AT&rs long-term offerings that establish ennual commitments. Most of

9
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AT&rs term plans and contract tariffs establish percentage discounts on the

rates for generic services in return for minimum annual comml1ments. A

minimum annual commitment ought to mean what it says; I customer has one

year to generate sufficient traffic to meet Its minimum. Thus, if a customer with

an annual commitment transfers substantially a/I of the locations in the offering to

another AT&T service in month two or three, for example, it has nine or ten

months to generate replacement traffic under the tariff. But Tr. No. 8179 would

ahort circuit this aspect of the offerings. Rather than give customers the annual

period they bargained for, the new provision would strip the customer of its plan

whenever the customer seeks to transfer substantially aU of Its locations. even if

it is transferring Into the plan sufftcient trafflc to meet Its commitment If that

customer is In month two or three, -substantially al1" of its kx:ationa may not yet

be a large number of customer accounts.

Thus, customers with seasonal traffic splk. or tho•• whose trdic ill

starting off at low levelS but is growing rapidly - neither of whom would have

troUble meetfng their minlmuma after a year - would have to give up their plan If

they tried to .8l1gn their NMce mix by transferring .orne JoC:ltlons out and

transferring others In. By thus gutting the mInimum annual period that Is ceflb1ll

to the rationale for Iong-tenn offerings, Tr. No. 8179 Introduces provisions that

are unreasolfable on their flee and the Bureau should reject 117

A1temIUwl)!•.the BIJIWU could 'USf*1d n IlMMlIISIate~.T~ If it chooSes .,
do so, !he Bureau Itloutd In'tIestigate AT&T's IICtuaI prac......wllh N5pect to~ of b:ation.
_ the speclAc transfw It CitIn in lb pIe8ding. The Bul'Hu shOuld dlm:t AT&T~ 8nSW8r~
questlona and produce cIOCUments related to the drcumstlllCl8l Oflhia tiling. In 1*fiCuI&r. the

10
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CONCLUSION

AT&T's Tr. No. 8179 fails to demonstrate sUbstantial cause to justify the

changes·to long-term serviee arrangements proposed therein. Moreover. the

proposed revIsion is vague, ambiguous and unreasonable on its face.

Therefore. the Bureau must reject the transmittal.

Respectfully submitted.

~ l2ooHt\b~/I~
Colleen Boothby
LEVlNE, BLASZAK. BLOCK & BOOTHBY
1300 Connectk;ut Avenue, N.W.
Suite 500
Washing!9n. D.C. 20036
(202) 223-4880

CounMf for Public seMc:e Entetpriaes
of Pennsytyanla, Inc.

Dated: February 22, 1995

101.0n'17tp2r.dOo

Bureau Mould InYeItSgate how many hnIfwa of IUbI1IntlaIIy llloQItioflS AT&T tlu hcoourecIln
the pat 1he4Wmber and frequency of dlecontl"'*'Ce8 ~esteaen implementl<l) In the wake
of sucfl transfw requestl; the Inc:idence of loCItIon traMf8rs by customel$ who subseqYenUy
d8faUIted on Iheir*'" wo!M'ftmertta: Md. wMh ,..pect fg the~ ttansadion cft8d by AT&T
It'lita pleading, the evidence .-va1Jabte 10 AT&T N9Win9 the likelihood tNt the~
CUSfameI' would default on Ita '-rm c:ommllment and tIM timing 8nd _ent of ...T&rs knowtedge
regarding PSfrs rote in the tranAction. In pwticuW, AT&T ahoukt explain why It was willing to
transfer two of ttle plans without controversy but NfUstd to trInIIer ...~ once a TSA to PSE
WIle SlJDmitted.

11
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CERTIF5CATE OF SERVice

I. Leah Moebius, hereby certify that on this 22nd day of February,
1995. true and coneet copies of the foregoing Petition to Reject Of Suspend and
Investigate AT&Ts Revisions to AT&T F.e.C. No.1 and AT&T F.e.C. No.2.
Transmittal No. 8179 were served by facsimile, hand delivefY, or first class mail
upon the fOllowing parties:

R. Meade"
M. F. DeICumo·
American Telephone & Telegnlph Co.
55 CCfPO'8te Drive
Room 32055
Bridgewater, NJ 08807
9081953--8360

Geraadine Matisse
David Nair"
Debra Sabourin
R. L. Smith··
Tariff DMaion, Common Carrie,. Bureau
Federal Communications Comml,.lon
1919 M Street, N.W.
Room 518
Wahlngton, D.C. 20554

• By facsimIle and first clasl mail
••By hand delively
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June 5, 1995

SecrQtary
r~QQtal Communicatlo~ Commi~a~on

Wa.hington, DC 20~54

Attention I Co~on Carrier Bu&eau

TO 9'3538360 P. 02

The &ccomp~ny1ng tariff material i.sued by ATlT Co~un1eation. and
be&ring Tarlt~ r.c.c. Nos. 1 and 2, effective June 6, 1995, is sent
to yeu for tiling in compliance w~th the requirements of the
Co~unicat1on~ Act o~ 1934, a~ amend.c. This material eonsi~ts of
~.rif~ pages .~ indicated or. the tollowing check sheet. I

Tar1:! F.C.C. No. 1 - 3604th Revi.ed Paq_ 1
Tarl~f r.c.c. No. ~ - 300th Revised Page 1.4
Taciff ~.C.C. No. 2 - 11~1~t Revised Page 1

This fi11nq withdraws material pertaininq to Tran.ter
or Asslqnment requl.ti~n. tiled under Trans~ttal No. 8179 on
February :6, 1995 and subsequently deferred under; Transmittal
Nos. 8231. ~30a, 835;, 8428, 8489, 8S4' and 8510 to be eff~ctiv.

on Jur.e 6, l'HS.

Wa~v.r of Sections 61.58 and 61.59 of the rederal Co~unications

Commission's RUle. and R~~atlon, wa. requested under Application
NQ. 2362 and ha~ been ~r~nted undo: Sp.ci~l Pern1~sion No. 95-676.

Acknowledym~nt and date or receipt of this tiling Are request~d to
r.he ad~ress below. h duplicate letter ot transmittal is .~tach.d

for this purpo~~. Petitions can be served either by !.csi~le

(90e-9S3-B360) to the aeetntion of Mr. R. Heade or 1n person to
M=. M. F. DelCa~ino, ~nistrator - ~tes and Tariffs, AT&T
Communications, S5 Corporate Drive. Room 32D55, Brldqew.ter,
NJ 08907.

Adminlatrator - Rates a~d Tariffs

Duplicate Letter
Ao;t"chm~nt:

Tariff Paqell . (~)
Copy 01 ~.ttQr, with att.chmen~, c~ncurrently sent to:

'-~~.•rci~l Contractor
Chief, Tari~t Rev1ew Branch, fubllc ~.ter.nc. Copy

JUN-06-95 TUE 13:03 G3 P. 02
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6.2.7. ~~i-Loc.tion CAlling p~an (MLCP) (con~1nued)

6.2.7. Multi-LOcation Cal1inq Plan (HLc:P) .. Ceruin Cl.Istom Network
Services u:~ av~ilable liS part of the MLCl'. The tear.s and conditions of
the MLCP ~re de&cribed in Section 6.S. following.
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2.1.7. Limitations on the Provision o~ WATS (con~nu.d)

B. Re8torat;ion o~ Sl!lrv1~ - In t.he event of fal1uxe, WATS will tl.
r ••torlld in CODlplliM:e w1 ttl Part 64, SU1:lp"rt 0, of tbe iCC'. RUle. and
Regulations.

C. Hazardous Locations - An acce., 11ne will not be ~urn1shed at a
location'" the C0lt1Pany conslderll hazardous (e.g., el<plo:tive atlllosphere
~r.viron:n.,ntsl. III such c...s, t'.hEl Company, 1t "0 reque.ted, will termin«te
the a~c&s. line .t a m~tually ~9~teabl. alt.~nate location. The Customer
will th~n he responsible ror extension ot the a:C••5 line to the haZardous
location.

2.1. B. T~an.reI' or ~.i.qnmen~ - '!fATS. includini
telephone n~er(s), may tle transferred or .... ign.d to
provid..~ that:

any llssQciated
.. new Cuatomer,

A. The Customer o! ~.~o:d (!o~.r Customer) requests in writing that the
Comp.ny ~r~ns!er or as.~gn WATS to the new Cu.~om.r.

8. The new Customer notifies the: Company in wrt. ting that 1t agrees to
assume all cbliqations of the f~rmer Customer at the time of transfer or
.ssi9nm~nt. These obli9ations include (1) all o~tstandin9 indebtedness for
the service an~ (2) the unexpirec portion of any applicab~e ~nl~um pa~~nt

period!s} .

C. !h~ Company acknowlidq.$ the t{~nsf.t oc ~"1;~.nt in writinq. The
.cknowl~dqment will be ~de within 15 days of receipt of notification.

The tr.~5fer 0: assignment does not relieve. or di,eharge the fo~r

Customer fro~ remaininq jointly ana severally liable with the new Cust~r

for any obli9ations existinq at th4 time ot transfer or ."i9nment. These
obli9Ation.s include: Il} all outataAdinq indebtedne.ss for KATS, and (2)
the ·~expi~.Q.pQr~ion of any applicable ~nimwm paym.~t perlod(.sl. When«
t.raollfer 0= lusiqnment o~cun, II Record Chanq8 Only Charge appli1ts (see
Reecrd Change only. S~cticn 3).

ex
ex

Nothing herein or elsewhere in this
a:;siqnec. or t~An:;feree any intere,,:
Service telephone n~~er.

tariff shall give any Cu"tomer,
or proprietary right in any 800

2 . 1. 9 . ~.t.nt10n ot 800 Se"1ce Telephone Number. - Customers may
retain the s~e ~ao Service telephone number When mov1r.9 to another
location within ~he Mainland or Hawaii.

JUN-06-95 TUE 13:06 G3
TOT~ P.l1r7
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2.1. 7. Limitations on tba Provision or WATS (continued)

B. Restoration of Service - In the event of failure, WA.TS will be
restored j.n compliilnce with <'art 64, Subpart 0, of l:he FCC 0 s Rules ~nd

Regulations.

C. Hazardous Locations - An access line will not be furnished at a
location the Company considers hazardous (e,g., explosive atmosphere
environments). In such case!, the Company, if so requested, will terminate
the access line at a mutually agreeable alternate loca~ion, The Customer
will then be responsible fo~ extension of the access line to the hazardous
location.

2.1. a. Trans.fer or Assignment - WATS, inclUding
telephone numbers, may be transferred or assigned to
subject to each of the following provisions:

any
a New

associated C
Customer,

A. The Customer of record (Current Customer) requests in writing (using
a standard AT&T Transfer of Service form available from AT&TI· that AT&T
trans ter or assign the service to the New Customer. The standard AT&T
Transfer of Service form shall not contain term3 that are inconsistent with
the teems of this Section, and shall not ~mpose any obligations on che
Current Customer or the New Customer other than as provided in this
Section.

B. The New Customer notifies AT&T in writing (using the same Transfer of
Service form siqned by the Current Customer)· that it agrees to assume all
obligations of the current Customer as of the Effective Date of the
transfer. These obligations include, for example: all outstanding
indebtedness for the service, the unexpired portion o~ any applicable
minimum payment period(s), the unexpired portion of any term of serVice and
usage and/or revenue commitment(s), and any applicable shortfall or
termination liability(ies).

C. The service is not interrupted at the time the transfer or assignment
is made.

0." The Cur rent Customer will no lonqer: be AT'T' s CU5 tomel; fa r the
service as of the Effective Date of the transfer, which will be the earlier
of: tal the date on which AT&T agrees in writing to the transfer or
assignment; or (b) the thirtieth day after AT&T receives a fully executed
original of the Transfer of Service form, unless AT&T advises the New
Customer that ~ does not agree to the transfer or assignment within such
thirty-day period. AT&T may not unrea.!lonably withhold its agreement to a
transfer or assignment ot service. A.T&T may, for example, withhold its
agreement to a transfer or assignment ot service if the Current Customer or
New Customer fails to supply the exacuted original(sl of the Transfer of
Service form, fail.· to adequately identi fy the Current Customer or the
service being trans~e~red, asks that the transfer or assignment be made
subject to conditions, or fails to pay a deposit required in connection
wi th the intended trans fer pursuant to Section 2.5.8, following. In the
event that AT'T does not agree to a transfer or assignment, it will prOVide
a written statement of its reason(s} for not doing so.

E. The Current Customer remains jointly and severally liable with the I"
New Customer for any obliqati6ns existing as of the Effective Date of the
transfer, except as prOVided in l., follOWing. These obligations include,
for example: all outstanding indebtedness for the service, the unexpired C

• no. E~&'_". tloa' Ule Uu.I. _ ...1.-..' '181"" u.e .'aAda&<I U4'f 'fc.....,_ 01 'e.zvl". (0_ C
.11&11 ...1.r \0 b ..., ..........1..-.'~••~ ec attN~ " l'tt. .;
Cutua _UdaJo ..-n--lr 1__ ~ _ 1M I ..... _ r ... u.
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2.1.8.E. Transfer of Assignment (continued)

port;.on o-f any applicable minimum payment period(sl, the unexpired po'tion
of any term of service and usage and/or revenue cammir.ment (51, and any
applicable shortfall or termination liabllityliesl.

1. If the service being transferred or assigned is subject to an AT&T
term plan, flex plan, or other discount plan with revenue or volume
commitments offered under this Tariff, or a Contract Tariff under which
WATS is provided la Pricing Plant, then, to the extent specified in (a)
through (c) following, the Current Customer i:s relieved of liability for
charges that may be incurred afte, the Effective Date of ehe transfer,
either as a result of a failure to meet revenue or volume commitments or
monitoring conditions associated with such Pricing Plan (Shortfall Charges)
or as a result of the discontinuance with liability of such Pricing Plan
(Termination Charges t • for purposes of these provisions, a chacqe is
incurred on the date that the events giving rise to the charge become fixed
(i.e., on the last day of a commitment period oc the day on which a Pricing
Plan is discontinued), not on the date the charge is billed.

(a) for a Sho,tfall Charge incurred for a commitment period that
includes the Effective Date of the transfer, the Current Cu:stomer :emains
jointly and :severally liable with the New Customer only for a percentage of
the total Shortfall Charge equal to the number of days in the commitment
period prior to such Effective Date divided by the total number of days in
the commitment period.

(b) for a Termination Chacge incur.r;ed less than 180 days after the
Effective Date of the transfer, the Former Customer remains jointly and
severally liable with the New Customer only foe a percentage of the total
Termination Charge equal to the difference between 180 and the number of
days between such Effective Date and the date on which the Termination
Charge is incurred, diVided by 180.

(e) for a Shortfall Charge incurred for a commitment period aftec the
commitment period that includes the Effective Date of the transfer, or fo~

a Termin~tion Charqe incurred at least 180 days after the Effective Date 0'
the transfer, the Formec Customer is fully relieved of liability

F. Nothinq herein or elsewhere in this tariff shall qive any Customer,
ass1qnee, or transferee any interest Qr proprieta,y riqht in any 800
Service telephc~e number.
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2.1.9. Retention or 800 Service Telephone Numbers - Cus tomers may M
:e~ain the same 800 Service telephone number when moving to another •
l~catlon ~ithin the Mainland or Hawaii. M

2.2 USe: .. ·-

2.2.1. General - WATS may be used foe any lawful purpose consistent
'.lith its transmission parameters. WATS is furnished for the transmission
of voice and non-voice communications. For non-voice communications,
typical uses are data, facsimile, signalinq, metering, or other similar
ccrrmunications, subject to the transmission capabilities of the' service.

2.2.2. [Reserved for future use.)

2.2.3. Abu~e - The abuse of WATS is prohibited.
actlvities constitute abuse:

The following

A. Using WATS
frighten, abuse,

to make calls which might
torment, or harass another, or

reasonably be expected to

B. Using WATS in such a way that it interferes unreasonably with the use
of the service by others.

c. Using AT&T 800 Service or any other telephone number advertised or
widely understood to be toll free, in a manner that would result :n (1) the
calling party or the subscriber to the originatinq line beinq assessed, by
virtue of completing the call, a charge for the call; (2~ the callinq party
being connected to a pay-pee-call service; (31 the calling pa rty being
charged for info rmation conveyed dUring the call; unles s in ei ther (1), '21
or [3} the calling party has a presubscription or comparable arrangement or
discloses a credit or charge card number during ehe call; or (4) the
calling party heing called back collect for the provision of audio or data
information services, simultaneous voice conversation services or products.
The Customer must also comply with la) Titles II and III of the Telephone
Disclosure and Dispute Resolution Act ~Pub. t,. !fo. 102-556) (TDDRA) and
(bl the regulations prescribed by the Federal Communications Commission and
the Federal Trade Commission pursuant to those Title~.

D. Acquiring or reserving an 800 number provided by AT&T for the primary
purpose of selling, brokerinq, bartering or releasinq it for a fee or other
consideration.

2.2.4. Fraudu18nt Ollie - The fraudulent use
attempted tr.udulent use of, WATS is prohibited.
constitute fraudulent use:

of, or the intended or
The followin9 activities

~. Using or attemp~inq to use WATS with the intent to avoid the payment,
either in whole or in part, of any of the Company's tariffed charqes by:

1. Rearranging, tampering with, or making connections not authorized by
this tariff to any WATS service component, or

h:l....... 1a v......
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2.5.8. Oeposits - The folloWing deposit provisions are applicable to
WATS. A deposit does not ~elieve the Customer of the responsibility for C
the prompt payment of bills on p~esentati.on. I f the Customer cefuses to
pay a deposit required under this Section, AT&T may refuse to provide new
service, or· restrict or deny exi:sting seJ:vice for which the depoSlt is
required. Ir. lieu of a cash deposit, AT&T wi.ll accept, as a deposit,
~~revocable and commercially sound Bank Letters of Credit. surety Bonds or
Guarantees.

A. Ctitposit for Recurring Charges - The Company will require a
deposit from a Customet' {ll who has a proven history of late payr.lents to
.~T&T or (2) whose financial responsibility is not a matter of recoed
(determined in accordance with 1., following). AT&T will hold the deposit
as secueity for the payment of charges. The amount of this deposit will
not: three times the sum of the estimated average monthly usage cha.l:ges
and/or the monthly service charges.

1. To determine the financial responsibility of a Customer and/or the
specific amount of any deposit reqUired, AT&T will rely upon commercially
~easonable factors to access and manage the risk of non-payment. These
factors may include, but are not limited to, payment history for
telecommunications service, the number of years in business, history of
service with AT&T, bankruptcy histoty, current account treatment :Itatus,
financial statement analysis, and commercial credit bureau rating.

B. Cftpo.it Fo~ ShortfAll Ch..:r:ge.* - The Company will requite a deposit
from a Customer that meets each of the elements specified in 1. through 3.,
follOWing, to be held as a guarantee for the payment of any chacge that may
be incurred as a J:esult of a failure to meet revenue or volume commitments
or monitoring conditions (Shortfall Charge) under an AT'T term plan, flex
plan, 01: other discount plan with revenue or volume commitments offered
undet this Tariff, or a Contract Tariff under which WATS is provided fa
Pricing E'lan}. The amount of this deposit will no~ exceed the estimated
Shortfall Charge, to be determined in accordance with the applicable tariff
provisions under which such Shortfall Charges would be assessed, based on
the tocal annualized charges or usage calculated as speCified in che
applicable cat.egory under 2., follOWing. A deposit will not be required
under this Section if the amount of the estimated Shorttall Charge is less
than $300,000. A deposit will be required when each of the three following
requirements is met:

1. The CustomeJ; has subscribed to a Pricing Plan that includes a
eevenue or volume commitment based on charges or usage over a period of one
year or lonqer. _

2. The Customer is in one ot the folloWing categories {a) through lc).
For purposes oe these determinations, it any commitment under the Pricing
Plan is based on charges or usaqe over a period of longer than one year,
the commitment will be treated as an annual commitment equal to the amount
of the commitment, divided by the number of II\Onths in the commitment
period, mUltiplied by twelve.

(a) AT'T has accepted the CU::Itcmer's order for service under the
Pricing Plan and the Customer has identified locations or telephone numbers
that are to be served under the Pricing £llan, but the total annualized
charges or usage trom such locations and telephone numbers are less than
SO, of the annual commitments Ilpplicable durinq the first year of the
Pricing Plan. Such total annuali~ed charges or usaqe will be twelve times
the greater ot (il t.he past month's billed usage or (i1) the average C

....&1oa l.S.I.' .... _C _1, ••~ UlIt' .rl..l.., Uaa l:Jlat .... la .onl0 ~ Deo_ t, un 0lI: • ...,U.r. C
CnC&1a _t-.:~~ pz...l ...ly , ..... aa ~.......... _ h ' ........ll 21.1 &lIiIl 2'.1.1.
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2 . S. 6. B. 2. (a) Deposit for Shortfall Charges - (Continued)

monthly billed usage during che preceding twelve months, or if billed usage
i:'lformation is nOl; available for the preceding twelve months, then during
t:t\e number 'of preceding months for which such billed usage information i.s
available.

(b) The Customer has been taking service under the Pricing Plan for at
least three full billing months, and the total annuali~ed charges or usage
under the Pricing plan are less than 80% of any currently applicable annual
commitment under the Pricing plan. Such total annualized charges or usage
wi.ll be twelve times the greater of (i) the pasl; month's billed charges or
usage or (iil the average monthly billed charges or usage during ~he

current commitment period.

(el The Customer has requested thac AT'T remove specified location~ or
te~ephone numbers from the Pricing Plan, and the total annualized char~es

or usage from the locations or celephone numbers that would remain under
the Pricing plan are less than 80% of any currently applicable commitment
under the E'ricing Plan. Such total annualized charges or usage will be
determined using the same methodology as specified in lbl, preceding.

3. The Customer's net assets (based on a review of an audited financial
statement, if available, and other information available to AT&T! are less
than three times the amount of its total co~tments to AT&T under tariffed
service arrangements, or the Customer's financial responsibility is not a
maCter of record (determined in accordance with A.l., preceding I .

C. Interest on a Cash Oeposit - Interest will be paid to a Customer
for the period that a cash deposit is held by AT&T. The interest rate used
will be as follows:

1. Simple interest at the rate of six percent annually unless a
different rate has been established by the appropriate legal authority in
the state where WATS is installed, in which event that rate will apply.

2. When the Local EKcnOinge Company's locOil exchange service tariff
applies a Late Payment Charqe, the same interest rate applicable to that
laee payment ~harqe will apply.

D. Return o~ a Deposi.t - My deposit for recurring charges collected
under A., precedinq, will be credited to a Customer's account if
applicable, when the Customer has established credit, or when the Customer
has establi.sned- a prompt payment record with AT&T for one year. Arly
deposit for shortfall charges collected under B., preceding, will be
credited to a Cu:stomer's account, upon demand of the Customer, when the
Customer's actual billed charqes or usage under the Pricing Plan during the
current commitment p~riod divided by the number of months elapsed in the
current commitment period, multiplied by twelve, are at least 60' of each
currently applicable OInnual commiement under the Pricin9 Plan, for at least
three consecutive months. AT&T may require a new deposit even after a
deposit has been returned to the Customer under this Section if the
conditions of Sections A. or B., preceding, are met. When the service for
which the deposit has been reqUired is discontinued, the deposit is applied
to the final bill and any credit balance is refunded to the Customer with
applicable interest accrued.

..rtaUC la ".I.A.


