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Summary

PeopleNet Communications Corp. ("PeopleNet") (a reseller of cellular service)

requests a detennination that it is exempt from the Commission's E-911 rules. However,

if the Commission concludes that PeopleNet is subject to the E-911 Rules, PeopleNet

requests a temporary waiver, or temporary stay, up to and including December 31, 2008,

within which to meet the requirements of Sections 20.l8(m)(l) and 20.l8(m)(2) of the

Rules, which are applicable to resellers classified as Commercial Mobile Radio Service

("CMRS") carriers.

PeopleNet is a non-facilities-based provider oftelematics and telemetry

operations used to provide business data acquisition, processing and management

assistance services to long-haul trucking companies in the United States and Canada.

The PeopleNet service offering does not precisely fit either the standard or alternative

telematics models previously addressed by the Commission in its December I, 2003 E­

911 Scope R&O, but PeopleNet respectfully submits that its service is more analogous to

the standard telematics model and, accordingly, exempt from the E-911 requirements. In

addition, the PeopleNet service does not meet the definition of CMRS codified in Section

20.3 of the Rules because it is not offered indifferently to the public for hire. Because the

target market is confined to certain types of long-haul trucking companies, the service is

not available either to the general public at large or to a substantial portion of the public.

In the event the Commission concludes that PeopleNet is subject to the E-911

Rules, the requested temporary waiver or temporary stay is clearly warranted because the

equipment does not exist to enable the PeopleNet system to provide E-911 service.
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PeopleNet Communications Corp. ("PeopleNet"), by its attorneys and pursuant to Sections

1.3 and 1.925 the Commission's Rules, hereby requests (to the extent, if any, necessary) a twenty-

four (24) month temporary waiver (or temporary stay), up to and including December 31, 2008, of

the requirements codified in Sections 20.18(m)(I) and 20.18(m)(2) of the Rules. Those regulations

set a December 31, 2006 deadline for reseller compliance with specified E-911 requirements. As

shown below, PeopleNet is not subject to the Connnission's E-911 requirements because the

service that it provides is analogous to the standard telematics model that the Commission has held

to be exempt from the E-911 requirements, and because the service does not meet the definition of

Commercial Mobile Radio Service codified in Section 20.3 of the Commission's Rules. However,

the companion request for temporary waiver or temporary stay set forth herein is being filed out of

an abundance of caution in the event, the Connnission disagrees with PeopleNet's position. In

support hereof, the following is shown:
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I) Background

1. PeopleNet is a Minneapolis metropolitan area based provider of radio-based telematics

and telemetry operations used to provide business data acquisition, processing and management

assistance services. Its customers are ground transportation carriers in the long-haul trucking

industry in the United States and Canada. More specifically, PeopleNet's customers are long-haul

trucking companies.

2. PeopleNet is not a Commission radio station licensee. Instead, PeopleNet provides its

service using analog and Code Division Multiple Access ("CDMA") cellular airtime acquired from

Rural Cellular Corporation (parent corporation of operating entity and Commission licensee RCC

Minnesota, Inc.) ("RCC"), a facilities-based carrier. When outside RCC's "home" service areas,

the airtime is acquired via RCC's roaming agreements with other cellular carriers.

3. PeopleNet's primary focus is on data transmissions generated from a suite of on-board

computer-based applications that drive usage of the service. PeopleNet's comprehensive array of

wireless fleet management services offered to companies in the long-haul trucking industry include:

* The Locating and Messaging service for click-of-a-mouse precision vehicle location at

any time; and reliable and flexible fleet communications options. The Locating service allows the

trucking company to quickly and accurately locate each of its trucks using Global Positioning

System ("GPS") teclmology. The in-cab mounted base unit uses GPS data enhanced by a wide area

augmentation system to pinpoint the vehicle's location, direction and speed, enabling the trucking

company to predict delivery times. This information is available to the customer whenever needed

on the PeopleNet Fleet Manager web-based interface. The Messaging service allows drivers and

dispatchers to remain in e-mail contact through messages sent to and from the truck, on both a real-
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time and a batch-message basis. Deferred messages piggyback on the next data call between the

truck and the dispatcher.

* The PACOS Geofencing & Automated Messaging services, which permit the trucking

company to maximize efficiency, reduce cost and improve security across the supply chain. This

service allows the trucking company to increase the efficiency of stops and improve supply chain

communication through PACOS messages, which are generated automatically based on a geo-fence

that is created around an event or a location. This service allows the trucking company to obtain

more efficient pick-ups and drop-offs, higher compliance, and lower communications costs with

automated messaging. In addition, it allows the trucking company to increase the efficiency of

paper-based manifest processes by providing a service that is easier to administer than the paper-

based manifest process. Through PACOS, cargo and route information is automatically delivered

to the driver upon arrival in a specific area through an automated manifest that is integrated with the

trucking company's dispatch system.

* The Automated Fuel Tax computation service (with multiple options) eliminates the

trucking company's need to independently compute the fuel tax on its vehicles, and eliminates the

need for driver-generated, manually-prepared trip sheets. This service combines GPS tracking and

fuel purchase information to automatically compute the International Fuel Tax Agreement

("1FTA") fuel tax, mileage tax, International Registration Plan ("IRP") tax, and other state taxes. l

The computation of these taxes by interstate commercial transport carriers can be quite

1 The IRP is an agreement authorizing proportional registration of commercial vehicles and
providing for the recognition of such registrations in the participating jurisdictions. The 1FTA is
a base jurisdiction agreement authorizing fuel tax licensing and reporting, and providing for the
recognition of such licenses and the transmittal of such fuel tax in and to the participating
jurisdictions.
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complicated. In addition, PeopleNet also partners with leading full service fuel tax service

providers for complete fuel tax outsourcing and audit support programs.

* The Onboard Event Recording service permits the trucking company to exercise proactive

management of driver performance, instantaneously reconstruct accidents from data provided by

the on-board unit, and transfer recorded event data to the trucking company on a real-time basis.

With the ability to access second-by-second recorded data, the trucking company can monitor

driver habits, alter behavior, take corrective action and potentially prevent vehicular accidents.

* The eDriver Logs service eliminates the time and tedium of paper-based driver logs and

ensures ongoing compliance with the Hours of Service ("HOS") regulations applicable to land

transportation carriers. Simply stated, HOS regulations limit the number of hours that a driver can

operate a vehicle in a given period of time. The eDriver Logs service automatically calculates the

number of driving hours of service through a combination of GPS location and PerfonnX engine

diagnostic information. Drivers indicate whether they are on duty, off duty, in the truck's sleeper

berth, and otherwise indicate their driving status through a message display that the trucking

company can access. This information is then available to the driver, the dispatcher or the trucking

company's compliance officer through the PeopleNet Fleet Manager web-based interface. Using

this service, drivers can show up-to-date logbook information to law enforcement or Department of

Transportation personnel charged with enforcing the HOS rules, which can be viewed on demand

from outside the truck cab. In addition, this service makes it possible for dispatchers to do a more

efficient job of assigning loads to specific drivers; gives drivers the ability to reduce the time spent

entering data into logbooks; and reduces the possibility of HOS regulatory fines.

* The PerfonnX Engine Connectivity service allows the trucking company to monitor both



- 5 -

vehicle and driver perfonnance to better manage operating costs. The PerformX Engine

Connectivity service is a real-time driver and vehicle perfonnance evaluation tool. It monitors the

trucking company's vehicle engines to help the trucking company better manage operating costs

and run its fleet more efficiently. PerfonnX monitors a vehicle's perfonnance by communicating

with the engine's data port. This infonnation is delivered to the trucking company by way of real­

time alanns or scheduled data downloads, providing infonnation on speed, engine revolutions per

minute, distance, Power Takeoff ("PTO") usage of ancillary equipment, fuel efficiency and idle

time. This service enables the trucking company to: a) improve vehicle fuel efficiency through a

reduction in idle times, increase fuel efficiency, and decrease over-RPMing and speeding; b)

instantly identifY when a vehicle is speeding, or if it starts or stops suddenly; c) see engine

perfonnance and diagnostic data as it occurs; d) set an odometer alann to schedule vehicle

maintenance; e) customize reports, allowing the trucking company to develop critical baselines

relevant to its fleet; and f) compare driver perfonnance across key measurements, such as miles­

per-gallon and idle times.

* The Trailer Tracking Solutions service improves end-to-end vehicle management. Using

this service, the trucking companies can benefit from key relationships that PeopleNet maintains

with leading un-tethered trailer tracking partners (including AirIQ and SkyBitz). Both the AirIQ

and SkyBitz solutions are compatible with the PeopleNet system, and can be viewed through the

PeopleNet Fleet Manager. In addition, in the near future, PeopleNet will be launching a

comprehensive tethered trailer tracking solution which will provide such infonnation as trailer

hooked/unhooked status and identification, tire pressure variances, and other things.

* The Activity Standards service is used to measure the efficiency of fixed and dedicated
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routes and detention times, and for benchmarking driver and fleet productivity. This service

provides the trucking company with detailed knowledge as to how its fleet and drivers compares

with the industry norm, so that the trucking company can improve efficiency of its business in terms

of improved customer service and the minimization of certain costs. Specifically, the trucking

company can use this service to reduce unplarroed stops, reduce out-of-route miles, evaluate which

are the most efficient lanes, and evaluate drivers and route times as compared to the industry nonn.

* The In-Cab Navigation Solutions service gives the truck drivers more control of their

routes. Out-of-route miles are a leading cost driver for long-haul trucking companies. Drivers

require timely, accurate route information to avoid excessive fuel, labor and equipment expenses in

addition to meeting ever-increasing on-time delivery demands. PeopleNet offers several solutions

to help drivers navigate and manage out-of-route miles - the In-Cab Driver Directions service and

the Out-of-Route Reporting Service. With respect to In-Cab Driver Directions, PeopleNet has

partnered with ALK PC Miller to offer an on-demand directions application that provides address­

to-address level directions for fleets of all types. It responds to driver direction requests with

condensed directions sent to the driver's message display or hand held unit. With respect to Out-of­

Route Reporting, tlns service can compare actual route performance versus the plarroed, or the most

practical, routes.

* The HandheldIPortable Solutions service provides wireless proof-of-delivery and

inventory management functions. Several options are offered under this category. First, Portable

g3 service is offered, which is designed for trucking fleets with rental trucks that require frequent

switching of onboard computing units between vehicles. The portable option is a self-contained

system in a ruggedized box. Second, the TetheredlUnteathered Bar Code Scanning Device service
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IS offered, which enables the driver to capture bill-of-lading information, cargo bar code

information or other information through an in-cab tethered option or Blue Tooth enabled mobile

option that can extend outside the cab. Third, a new Handheld Computing Options Through 3g

Services functionality, which will be offered in the near future. Applications offered under this

third category will include: a) wireless proof of delivery, b) wireless inventory management, and c)

enhanced in-cab navigation.

4. Unlike the typical telematics service (e.g., OnStar), the PeopleNet service contains

neither a PeopleNet-provided concierge service component nor a PeopleNet-provided emergency

roadside assistance service component. For customers subscribing to voice service, the only service

included as a standard feature is a wireless dedicated private line service from the trucks to the

PeopleNet customer service center, to enable the drivers to obtain technical assistance and

information regarding operation of the above-listed product lines. This standard-feature voice

service does not provide access to any other points in the Public Switched Telephone Service

("PSTN"), and does not provide E-91l service. However, in the interest of driver safety, a handset­

equipped device can access basic 911 service because the call attempt definitely would not be

blocked; but there is no feature affirmatively promoting access to basic 911 service, such as a panic

button, emergency key, or voice command.

5. The long-haul trucking companies that comprise PeopleNet's customer base can (for an

additional charge) receive some forms of additional voice service for the truckers, but the take rate

for these optional voice services is very low. Only approximately 6.5% of the in-vehicle

installations have any form of optional voice service capability, so demand for the voice component

is extremely low. This low take rate for the ancillary voice component is attributable to two factors.
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First, the long-haul trucking companies that comprise PeopleNet's customer base are buying (and,

indeed, perceive themselves as buying) what is an exclusively telematics and business management

data service, with only an ancillary voice component in the handful of cases where the trucking

company expressly requests it. Second, in view of the specialized data services provided, the

airtime rates charged by PeopleNet are $0.40 (40 Cents) per minute, which is not competitive with

the wireless voice service offerings of the facilities-based Commercial Mobile Radio Service

("CMRS") carriers. See, e.g., Implementation of Section 6002(b) of the Omnibus Budget

Reconciliation Act of 1993 - Annual Report and Analysis of Competitive Market Conditions with
,~<

Respect to Commercial Mobile Services, Eleventh Report, WT Docket No. 06-17, FCC 06-142,

released September 29, 2006 ("Eleventh Annual CMRS Competition Report") at Para. No. 154 ("In

the eleven years since 1994, [average revenue per minute] has fallen from $0.47 in December 1994

to $0.07 in December 2005, a decline of 86 percent."). General access to the PSTN is more

economically provided through trucking company-provided cellular telephones or the drivers'

personal cellular telephones, which have E-911 capability as required by the Commission of the

underlying wireless carriers.

6. All of the optional voice services offered afford the tlUcking companies exclusive

control over the use of the voice service. The most popular form of optional voice service allows

the trucking company to remotely program into the on-board unit only one telephone number,

which is typically the telephone nunlber of the driver's next destination and which constitutes a

private line service. The driver is not able to call any other telephone numbers. Of the 6.5% of in-

vehicle voice installations, approximately 36% are for this option (representing approximately

2.34% of PeopleNet's subscribers).
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7. The second form of optional voice service allows the driver to call any number not listed

on a "disallowed" list. Once again, these numbers are remotely programmed into the unit by the

trucking company. Similar to the first option, the permitted numbers are intended for purely

business calls. Of the 6.5% of in-vehicle voice installations, approximately 7% are for this option

(representing approximately 0.46% of PeopleNet's subscribers).

8. The third (and final form) of voice service allows the driver to call any number, thus

providing the greatest level of access to the PSTN of any of the three options. Of the 6.5% of in-

vehicle voice installations, approximately 57% are for this option (representing approximately

3.70% of PeopleNet's subscribers).

II) The PeopleNet Service Is Analogous To The Staudard Telemantics Model
And No E-911 Obligations Are Present

9. As an initial matter, PeopleNet submits that the radio-based service that it provides does

not constitute CMRS and, accordingly, that it is not subject to the Commission's E-911

requirements.

10. The Commission addressed the E-911 obligations of telematics providers in Revision of

the Commission's Rules to Ensure Compatibility With Enhanced 911 Emergency Calling Systems,

Report and Order and Second Further Notice ofProposed Rulemaking, FCC 03-290, 18 FCC Red.

25340 (reI. December I, 2003) ("E-911 Scope R&O"), identifying two models, the "standard

model" and the "alternative model." The PeopleNet telematics and telemetry service does not

precisely fit either of the two models, but is closer to the standard model. Indeed, the service is

more of a telemetry-based data acquisition, processing and management assistance service than a

telematics service, because of the nature of the data-based information services actually provided,
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because the service includes neither a concierge component nor a roadside assistance component,

and because the service is not marketed to the general public at large.

11. The Commission generally characterized telematics as "the integrated use of location

teclmology and wireless communications to enhance the functionality of motor vehicles." E-9l1

Scope R&O, Para. No. 65. According to the Commission,

The embedded in-vehicle equipment applications of telematics systems provide safety and
concierge services through integrated vehicle communications and navigation systems.
These systems employ lOPS] teclmology to provide directions, track a vehicle's location,
and help a caller obtain emergency assistance in the event of an accident. Telematics units
in vehicles may also provide an automatic crash notification (ACN) capability that enables
such units to automatically call an emergency services dispatcher for help in an accident.
That capability may include the transmission of data pertaining to the area and extent of
damage to the vehicle, air bag deployment, and information on the occupants' condition.
E-911 Scope R&O, Para. No. 65.

The Commission acknowledged that "telematics systems are still in the early stages of development

and constitute a relatively new and evolving teclmology." E-9ll Scope R&O, Para. No. 68.

12. According to the Commission, both the standard and alternative models "rely on the

services of an underlying licensed wireless carrier who provides a direct communications link

between the vehicle and the call center or advisor of the telematics service provider." E-9l1 Scope

R&O, Para. No. 66. In the standard telematics model, "data and voice communications are

transmitted over this link only to the telematics call centers and carmot transmit and receive

commercial wireless calls between occupants in the vehicle and other wireline or wireless end

users." E-9ll Scope R&O, Para. No. 66. The Commission noted that it "is over this link to their

call centers that telematics service providers furnish their concierge type and emergency service

through the call center;" and that the "emergency call the telematics subscriber makes by pressing

the 'hot button' in the vehicle is also transmitted over this link." E-91l Scope R&O, Para. No. 66.
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As stated by the Commission, the "call center screens the emergency calls and reports the

infonnation on genuine emergencies by calling the PSAP on its ten-digit phone number." E-9ll

Scope R&O, Para. No. 66. The Commission detennined that E-911 obligations do not attach to the

standard model because it does not constitute interconnected CMRS. E-911 Scope R&O, Para. No.

70.

13. In the alternative telematics model, "the telematics service provider also provides to its

subscribers the option of a wireless commercial mobile radio service (CMRS)." E-911 Scope R&O,

Para. No. 67. Subscribers to the alternative model "have a choice of dialing 911 in an emergency

and reaching a PSAP directly in addition to making emergency calls to the call centers over the

telematics link." E-9l1 Scope R&O, Para. No. 66. The Conunission detennined that E-9l1

obligations may attach to the alternative model, depending on the nature of the relationship the

te1ematics provider has with the underlying wireless licensee. E-911 Scope R&O, Para. No. 70. It

should be emphasized that the CMRS option is a standard feature of the alternative model.

14. In reaching its conclusion that E-911 obligations do not attach to the standard

telematics model, the Commission detennined that it does not meet the four relevant criteria: a) it

does not interconnect to the PSTN; b) subscribers have no expectation of direct access to 911; c) it

does not compete with CMRS; and d) there are significant technical issues that do not make it

operationally feasible to implement E-911 capabilities. E-911 Scope R&O, Para. No. 68.

15. With respect to the first criterion, the Commission held that the standard telematics

model does not meet it "because it relies solely on a dedicated link to the call center, which is the

only wireless end user;" and that this "limitation precludes telematics equipment for that service

from transmitting and receiving commercial wireless calls between the vehicle's occupants and
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other wireline or wireless end users." E-911 Scope R&O, Para. No. 71. Thus, although telematics

providers using the standard model "have the dedicated link between the call center and an

underlying wireless carrier," the customers "have no capability to communicate with other end

users on the PSTN, i.e., they cannot directly dial out of the network of the telematics provider to a

specific number outside the call center." E-911 Scope R&O, Para. No.7!. Thus, for "emergency

service they rely on reaching the call center rather than dialing 911." E-911 Scope R&O, Para. No.

7l.

16. With respect to the second criterion, the Commission determined that "telematics-only

service also does not generate a reasonable expectation among its customers to have access to 911

and E911 services;" and that "telematics subscribers understand the manner in which emergency

services are delivered over telematics-only systems, and therefore, do not expect that they can dial a

PSAP directly." E-911 Scope R&O, Para. No. 77. Accordingly, the Commission concluded that

"consunlers of a telematics service that does not offer CMRS understand the capabilities of the

telematics system in their vehicles and do not expect that they will initially reach a PSAP when

making their calls for emergency assistance." E-911 Scope R&O, Para. No. 77.

17. With respect to the third criterion, the Commission determined that the standard

telematics model does not compete with traditional CMRS or wireline local exchange service. E­

911 Scope R&O, Para. No. 79. According to the Commission, because "it does not intercoffi1ect

with the PSTN, except through a 'private' dedicated line as described above, the standard

telematics model does not offer the same capability for customers to make calls to more than one

end user, i.e., the telematics call center." E-911 Scope R&O, Para. No. 79.

18. With respect to the fourth criterion, the Commission determined that "for standard
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telematics servICe, it would be operationally and technically unfeasible to require telematics

providers to comply with the Commission's E911 rules." E-911 Scope R&O, Para. No. 80. In tins

regard, the Commission noted that "imposing E911 requirements would create technical problems

in that the autonomous GPS used by telematics differs from the assisted GPSIAFLT system used by

wireless carriers that is compatible with the E911 solutions that [the wireless carriers] are

deploying;" and further noted that "the migration from analog to digital based telematics services

already poses complications for telematics providers;" and observed that "there would be a

secondary impact on PSAPs, who would incur additional cost burdens to accommodate widespread

changes in the operation of standard telematics services were we to adopt E911 regulations." E-911

Scope R&O, Para No. 80.

19. As noted above, the PeopleNet service offering does not precisely fit either the standard

or alternative telematics models previously addressed by the Commission, but PeopleNet

respectfully subnlits that it is more analogous to the standard telematics model and, accordingly,

exempt from the E-911 requirements. As the discussion under Section I of this petition makes

clear, the PeopleNet menu of services is more of a telemetry-based data acquisition, processing and

management assistance service to a very discrete market segment (i. e., companies in the long-haul

trucking industry) than a telematics service, because of the nature of the data-based information

services actually provided, because the service includes neither a concierge component nor a

roadside assistance component, and because (in contrast to the typical telematics service) the

service is not marketed to the general public at large. Indeed, voice service is not offered as a

standard feature with any and all of the menu of data services. Customers who elect voice service

are offered only dedicated private line service from the trucks to the PeopleNet customer service
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center to enable the drivers to obtain technical assistance and infonnation regarding the operation of

the PeopleNet product lines, and basic 911 service in the interest of driver safety.

20. While the long-haul trucking companies can (for an additional charge) receive some

founs of additional voice services for the truckers, the take rate for these optional services is

extremely low - only approximately 6.5% of all in-vehicle installations are so equipped. Indeed,

the fact that the voice service component is completely elective distinguishes the PeopleNet service

from the alternative telematics model (which the Commission held is subject to the E-9ll

requirements). Under the alternative telematics model, intercollilected voice service is a standard

feature made available to all subscribers to the service, not an elective item. Indeed, PeopleNet's

elective voice service features are ancillary to the data-based fleet management services that the

trucking companies obtain from PeopleNet; and the elective voice service components are obtained

for fleet management purposes - not to access basic or enhanced 911.

21. The long-haul trucking companies that subscribe to the PeopleNet service do so to

obtain the PeopleNet data-based fleet management services, not to obtain standard voice service in

general or basic or enhanced 911 service in particular. This is because the voice service component

is an ancillary option acquired for fleet management purposes, and because the PeopleNet airtime

rate ($0.40 per minute) is not competitive with the voice service offerings of facilities-based

wireless carriers. The fleet management services that the trucking companies receive do not

generate a reasonable expectation that their drivers will have access to emergency services. For

access to emergency services, the drivers rely upon their own personal or company-provided

cellular telephones. Indeed, PeopleNet does not advertise its service as including a basic or

enhanced 911 component.
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22. The PeopleNet elective voice service component does not compete with traditional

CMRS or wireline local exchange service. At an airtime rate of $0.40 per minute, the PeopleNet

service is simply not competitive with the voice service offerings of wireline and facilities-based

CMRS carriers, which provide voice service for much lower rates. See, e.g., Eleventh Annual

CMRS Competition Report at Para. No. 154 ("In the eleven years since 1994, [average revenue per

minute] has fallen from $0.47 in December 1994 to $0.07 in December 2005, a decline of 86

percent."). In addition, the trucking companies that subscribe to the PeopleNet service offerings do

so for the data-based fleet management functions (which is the reason they are willing to pay the

higher airtime charges), not for any elective voice service component. And nor should they

subscribe to PeopleNet for standard voice service when so many facilities-based wireless carriers

are able to provide the service for a much lower cost. Stated another way, facilities-based wireless

voice service providers (such as Verizon Wireless, Cingular and T-Mobile) are quite plentiful, but

data-based fleet management services providers (such as PeopleNet) are not numerous at all.

23. Lastly, it would be operationally and technically infeasible to require PeopleNet to

comply with the Commission's E-911 Rules. Although the voice module used by PeopleNet (and

installed on the trucks) is voice-capable, none of the equipment vendors provide a module that is E­

911 capable. Thus, much research and development would need to be performed to develop an E­

911-capable module, and this is simply not cost effective when viewed against the low take-rate for

the elective voice service component, particularly when one considers that the E-91 I service can be

provided by the now ubiquitous cellular telephone. In addition, the units currently installed on the

trucks access a separate GPS engine to supply data for the PeopleNet applications, a GPS engine

that is not compatible with the assisted GPSIAFLT system used by wireless carriers for the
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provision of E-911 service, and which the PSAPs apparently could not utilize in any event absent

expensive upgrades to their facilities. This would be a large expenditure for PSAPs to undertake

for an elective voice service component characterized by so Iowa take rate, especially when one

considers that the E-911 call can be placed simply and conveniently over the commonly-available

cellular telephone. Furthermore, PeopleNet is experiencing the same complications as other

telematics providers in the migration from analog to digital based services, one of the reasons the

Commission declined to impose E-911 obligations on the providers of standard telemantics

services.

24. Separate and apart from considerations arising from the disposition oftelematics issues

in the E-911 Scope R&O, the PeopleNet service is exempt from the E-911 requirements because

the service does not meet the definition of CMRS codified in Section 20.3 of the Commission's

Rules. That regulation defines CMRS as a

mobile service that is: (a)(l) provided for profit, i.e., with the intent of receiving
compensation or monetary gain; (2) an intercounected service; and (3) available to the
public, or to such classes of eligible users as to be effectively available to a substantial
portion of the public; or (b) the functional equivalent of such a mobile service described in
paragraph (a) of this section (emphasis added).

See also, Implementation of Section 3090) of The Communications Act, Competitive Bidding,

Notice ofProposed Rule Making, FCC 93-455, 8 FCC Rcd. 7635 (reI. October 12, 1993) at Para.

No. 26 ('Traditional common carriers have subscribers: by definition their services are offered

indifferently to the public for hire").

25. In this case, PeopleNet does not market its services indifferently to the public for hire

because it does not market its services to consumers or to businesses in general, electing instead to

target a small, niche market. Its target market is confined to trucking companies in the long-haul
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trucking industry; and even within that narrow universe of prospective customers, not all long-haul

trucking companies are included within PeopleNet's target market. Indeed, the service is a "niche­

within-a-niche" - a niche service targeted to a niche market. PeopleNet's domestic target market

consists of approximately 4,000 long haul trucking companies in the United States,2 and only a

percentage of those 4,000 companies are PeopleNet customers. These 4,000 companies constitute

PeopleNet's entire United States target market - an extremely small universe of prospective

customers that, as a matter of both law and of logic, cannot be classified as "a substantial portion of

the public" within the meaning of Section 20.3 of the Rules. Thus, the PeopleNet service is not

available either to the general public at large or to a substantial portion of the public, as required by

Section 20.3 of the Conunission's Rules to be classified as CMRS.

26. For all of these reasons, PeopleNet submits that it should not be made subject to the

Commission's E-911 Rules.

III) IfPeopleNet Is Subject To The E-911 Rules, ReliefIs Clearly Warranted

27. In the event the Conunission determines that PeopleNet is subject to the E-911 Rules, it

necessarily would be because of a Conunission determination that PeopleNet is a reseller of CMRS

under Rule Section 20.18(a). A temporary waiver or temporary stay is clearly warranted under the

facts present here.

28. The E-911 obligations of CMRS resellers are codified in Rule Sections 20.18(m)(l)

and 20.18(m)(2). Under Rule Section 20.18(m)(l), "[b]egiuning December 31, 2006, resellers have

an obligation, independent of the underlying licensee, to provide access to basic and enl1anced 911

service to the extent that the underlying licensee of the facilities the reseller uses to provide access

2 If the Canadian companies are included, the target market rises to approximately 5,100 long
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to the public switched network complies with [Sections] 20.18(g)-(d)." Under Rule Section

20.18(m)(2), resellers "have an independent obligation to ensure that all handsets or other devices

offered to their customers for voice communications and sold after December 31, 2006 are capable

of transmitting enhanced 911 information to the appropriate PSAP, in accordance with the accuracy

requirements of [Section] 20.18(i)."

A) Commitment To Achieving Compliance

29. As noted in Paragraph No. 23 above, it is operationally and technically infeasible for

PeopleNet to comply with the Commission's E-911 Rules applicable to CMRS resellers at this

time. Although the voice module used by PeopleNet (and installed on the trucks) is voice-capable,

none of the equipment vendors provide a module that is E-911 capable. Thus, much research and

development needs to be performed to develop an E-911-capable module, and to thereafter have it

ready for commercial deployment. In addition, the units currently installed on the trucks access a

separate GPS engine to supply data for the PeopleNet applications, a GPS engine that is not

compatible with the assisted GPSIAFLT system used by wireless carriers for the provision of E-911

service, and which the PSAPs apparently cannot use in any event absent expensive upgrades to their

facilities. In view of these considerations, the equipment does not currently exist to enable

PeopleNet to comply with the Rule Section 20.18(m)(I) and 20. 18(m)(2) requirements.

30. Indeed, it is not surprising that the equipment does not currently exist. This is because

the Commission set forth the E-911 obligations oftelematics providers only recently, in the E-911

Scope R&O released in December of 2003, i. e., only a scant three years ago - an inadequate

amount of time for product development to have occurred and for the product to be commercially

haul trucking companies.
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available to PeopleNet. PeopleNet is committed to achieving compliance with Rule Sections

20.l8(m)(1) and 20.l8(m)(2), but its desire to achieve compliance with the regulation's

requirements have been stymied by circumstances beyond its ability to control.

B) Temporary Waiver Or Stay Request

31. Accordingly, PeopleNet requests a temporary waiver, or temporary stay, up to and

including December 31, 2008, of the requirements codified in Sections 20.18(m)(1) and

20.l8(m)(2) ofthe Commission's Rules.

C) Waiver Standards

32. The general waiver standards are codified in Sections 1.3 and 1.925(b)(3) of the

Commission's Rules. Section 1.3 of the Commission's Rules states, in relevant part, that "[a]ny

provision of the rules may be waived by the Commission on its own motion or on petition if good

cause therefore is shown." Section 1.925(b)(3) of the Rules states that the "Commission may grant

a waiver request if it is shown that: (i) [t]he underlying purpose of the rule(s) would not be served

or would be frustrated by application to the instant case, and that a grant of the requested waiver

would be in the public interest; or (ii) [i]n view of unique or unusual factual circumstances of the

instant case, application of the rule(s) would be inequitable, unduly burdensome or contrary to the

public interest, or the applicant has no reasonable alternative." The courts have held that a rule

waiver is appropriate "if special circumstances warrant a deviation from the general rule and such

deviation will serve the public interest." Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164,

1166 (D.C. Cir. 1990) citing WAIT Radio v. FCC, 418 F.2d 1153 (D.C. Cir. 1969), appeal after

remand, 459 F.2d 1203 (D.C. Cir. 1972), cert. denied, 409 U.S. 1027 (1972). Under WAIT Radio

and Northeast Cellular Telephone Co., a rule waiver "may be granted in instances where the
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particular facts make strict compliance inconsistent with 1he public interest if applied to 1he

petitioner and when the relief requested would not undemline the policy objective of the rule in

question."" Hearing Aid Compatible Telephones, WT Docket No. 01-309, Order on

Reconsideration and Further Notice ofProposed Rulemaldng, FCC 05-122, 20 FCC Rcd. 11221

(reI. June 21, 2005), at Para. No. 50 n. 158.

33. In its £-911 Fourth Memorandum Opinion and Order, IS FCC Rcd. 17442 (2000), 1he

Commission indicated 1hat the rules codified in Section 20.18 are intended to be applied in a

manner that takes into account the practical and technical realities. IS FCC Rcd. 17442 at Para. No.

22. Recognizing that practical and technical realities might delay E-911 implementation, the

Commission established a general approach to dealing with possible requests for waiver of the E­

911 requirements. Id. At Para. Nos. 42-45. Thus, the Commission provided that its rules may be

waived for good cause shown, consistent with Section 1.3 of the Rules. Id. It recognized, in the

case of E-911, that there could be instances where technology-related issues or exceptional

circumstances may mean that deployment of E-911 may not be possible by the established

deployment deadlines. Id. The Commission cautioned that waiver requests should be specific,

focused and limited in scope, with a clear path to full compliance and should document the efforts

aimed at compliance. Id.

D) PeopleNet Has Met The Waiver Standards

34. The reason in support of this waiver request can be concisely stated: The equipment

presently does not exist to enable PeopleNet to achieve compliance with 1he requirements of

Sections 20.18(m)(I) and 20.l8(m)(2) of the Commission's Rules. Accordingly, PeopleNet has

met the Commission's standards for obtaining 1he requested temporary waiver (or temporary stay).
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Clearly, in view of the unique or unusual factual circumstances present here, application of the

December 31, 2006 deadline would be inequitable, unduly burdensome or contrary to the public

interest. In addition, PeopleNet has no reasonable alternative but to request the instant waiver.

Furthermore, grant ofthe requested reliefwould serve the public interest.

35. In adopting the Rule Sections 20. 18(m)(I) and 20.18(m)(2) December 31, 2006

implementation deadline applicable to CMRS resellers, the Commission apparently assumed that

reseller compliance could be easily achieved by using the same subscriber equipment employed

by facilities-based wireless carriers. However, this is simply not the case because the same

equipment carmot be employed for the PeopleNet service, which does not use the typical

subscriber equipment. The unique challenges faced by telematics providers were not considered

in establishing the December 31, 2006 deadline. Indeed, this is not surprising because the

Commission apparently was not aware of those challenges when the deadline was established;

and, indeed, only addressed the E-911 obligations oftelematics providers a mere three years ago

- after Rule Sections 20.l8(m)(l) and 20.l8(m)(2) were promulgated.

36. Given these facts and circumstances, it seems abundantly clear that the temporary

relief requested herein is warranted and in the public interest, and that good cause exists to grant

the temporary waiver requested. Where the Commission's projections ofteclmological

feasibility and commercial availability do not pan out, waiver of the requirements would appear

to be particularly appropriate. Indeed, basic principles of administrative law prohibit the

Commission from compelling carriers to do the impossible. See,~, Alliance for Cannabis

Therapeutics v. DEA, 930 F.2d 936, 940 (D.C. Cir. 1991); Hughey v. JMS Development Corp.,

78 F.3d 1523, 1530 (11 th Cir. 1996). Furthermore, in a slightly different E-911 context, the
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Commission even has acknowledged that Tier II and Tier III CMRS facilities-based carriers

"have much less ability than the nationwide CMRS carriers to obtain specific vendor

commitments necessary" to deploy the equipment needed to meet regulatory requirements; that

"handset vendors ... give priority to the larger, nationwide carriers;" that the deployment needs

of the larger carriers create "downstream delays for Tier II and III carriers;" and, accordingly,

"that there are temporary and special circumstances applicable to [Tier II and Tier III carriers]

that constitute a sufficient basis to grant a stay on a limited and temporary basis" from

Commission-imposed regulatory requirements. Non-Nationwide Carriers (Order to Stay), 17

FCC Rcd. 14841, Para Nos. 10 and 11 (2002). See also, FCI 900, Inc., 16 FCC Rcd. 11072

(Comm. Wir, Div., WTB 2001) (granting all 900 MHz MTA licensees an extension of the

construction deadline so that they might deploy advanced digital 900 MHz systems, where the

subject digital voice equipment was not commercially available in sufficient quantities in time to

meet the five-year construction deadline).3 PeopleNet's reason in support of its waiver request is

even more compelling that this present in the Non-Nationwide Carriers decision, and the

Commission has a legal obligation to treat similarly situated parties alike. See Melody Music,

Inc. v. FCC, 345 F.2d 730, 733 (D.C. Cir. 1965); see also Adams Telecom, Inc. v. FCC, 38 F.3d

576,581 (D.C. Cir. 1991) and Ramon Rodriguez & Associates, 3 FCC Rcd. 407, 408 (1988)

3Additional case precedent supports this position. See Leap- Wireless International, Inc., 16 FCC
Rcd. 19573 (Comm. Wir. Div., WTB (2001) (granting extension of time so that licensee might
deploy "high data rate" wireless technology that was not available in time to meet the five-year
construction requirement); Monet Mobile Networks, Inc.. 17 FCC Rcd. 6452 (Comm. Wir. Div.,
WTB 2002) (granting extension of time so that licensee might deploy "high data rate" wireless
technology that was not available in time to meet the five-year construction requirement); and
Warren C. Havens, Mimeo DA 04-2100, adopted July 12,2004 (granting extension of the five­
year construction requirement for 220 MHz licensees to allow for the use of next-generation
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(stating that Melody Music "broadly sets out the Commission's obligation to assure comparable

treatment of similarly situated parties). In this case, PeopleNet simply has no control over the

equipment development, manufacturing and distribution practices of the telematics equipment

manufacturers. The lack of available equipment is, quite obviously, a circumstance clearly

beyond PeopleNet's control. In view of the unique or unusual factual circumstances present

here, application of the rule would clearly be inequitable, unduly burdensome and contrary to the

public interest. In view of the fact the equipment necessary to achieve compliance does not exist,

PeopleNet clearly has no reasonable alternative but to request the instant waiver.

WHEREFORE, good cause shown, PeopleNet requests that the instant petition be

granted.
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