were more favorable than those found in the carrier’s lawful tariff. In those cases, the courts
generally found that the customer could not take advantage of the more favorable contract rates,
terms or conditions, but was instead bound by the less favorable, but lawfully tariffed rates, even
if the customer had no actual knowledge of those rates.

50.  No such facts apply to the rates charged by SBC for payphone services. It is
undisputed, and beyond dispute that, at all times after April 15, 1997, and without exception, the
rates charged by SBC to the members of the PAQ for payphone services exceeded those allowed
by the FCC under the New Services Test. See PUCO Opinion and Order, at 30. As explained
above, it 1s also undisputed, and beyond dispute, that the PUCQ’s September 1, 2004 Report and Order
was the first Order 1ssued by the PUCO addressing the lawfulness of SBC’s rates. The higher rates
charged by SBC from April 15, 1997 forward were never established as the lawful rate(s) under
Section 276, and thus never obtained the status of lawful rates that could be the basis of a claim
under the filed rate doctrine.

51, Moreover, unlike other jurisdictions where the RBOC may have filed tanffs
setting forth interim rates it alleged to be compliant with the New Services Test and Section 276,
SBC never made such a filing. To the contrary, SBC simply ignored the PUCO’s December 19,
1996 Entry in Case No. 96-1310-TP-COI ordering SBC to submit tariffs, by January 15, 1997,
containing cost-based rates consistent with the requirements of the New Services Test. No such
tarifts were filed by the required date and neither SBC, nor the PUCO has ever produced such a
tariff filing. Nonetheless, the PUCQ’s September 1, 2004 Opinion and Order, merely assumes,
without factual basis, that the tariffs filed by SBC responding to further orders of the PUCO on
May 22, 1997 and approved on September 27, 1997 are controlling and preclude the imposition

of the refund requirement back to April 15, 1997. Those tariffs did contain COCOT rates.
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PUCO Opinion and Order, at 30. The PUCO’s assumption is clearly wrong as a matter of fact
and, for the reasons described does not create a legally sustainable basis for refusing to
implement the refund requirement.

52. It is well-established that while a carrier may have the right to impose the rates
included in its tarifts on its customers, those rates do not become the lawful rate if they are
unreasonable or otherwise in violation of law. Indeed, Section 201 of the Communications Act
imposes an affirmative duty on the FCC to ensure that “[A]ll charges, practices, classifications,
and regulations for and in connection with [jurisdictional] communication service, shall be just
and reasonable.” Significantly, Section 201 further declares any “charge, practice, classification,
or regulation that is unjust or unreasonable” to be “unlawful.”” In its Payphone Orders, the FCC
specifically concluded that only rates consistent with the New Services Test would meet the
requirements of Section 276, and thus that any rate in excess of such rates would not be just and
reasonable.

53.  Not only is it clear from the language of the Communications Act that rates be
Just and reasonable, the Courts have also repeatedly made clear that "{the Commission] [has] the
powef ... of determining the reasonableness of the published rate” Arizona Grocery Co. v. Atchinson,
fopeka & Santa I'e Railway Co., 284 U.S. 370, 390 (1932). More significantly, as recognized by the
Supreme Court, courts have consistently held, that where a rate is determined to be unreasonable after
it has been applied, and overcharges assessed, ““a reparation was to be awarded." /d As explained by
the Court, this requirement is particularly clear where, as here, the carrier makes its own rates, which
are then determined by the FCC to be unjust and unreasonable:

As respects a rate made by the carrier, {the Commission's] adjudication finds the facts,

and may involve a liability to pay reparation. {Tlhe great mass of rates will be carrer-
made rates, as to which the Commission need take no action except of its own volition
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or upon complaint, and may in such case award reparation by reason of the charges
made to shippers under the theretofore existing rate.

Id at 186. Where the rates are found to be excessive, not surpnisingly, the Supreme Court has held --
consistent with the FCC’s mandate in this matter — that the “award of reparation should be measured by
the excesspaid . .~ /d at 184.

54 Not only have the Courts made clear that the filed rate doctrine does not apply to an
unlawful rate or an unapproved tanff in other, comparable, circumstances, but they have done so in a
case that is on all fours with the instant matter. In Dave! Communications v. (Jwest, the Ninth
Circuit specifically held--in response to a claim by Qwest that it had no obligation to issue
refunds to the Davel payphone service providers--that the filed rate doctrine is inapplicable with
respect to the Second Waiver Order. In rejecting Qwest’s arguments, the Court relied upon
Supreme Court precedence which held “claim[s] that a carriér’s rates were not “reasonable” as
required by [the] Interstate Commerce Act, was not barred by the filed rate doctrine.” Reiter v.
Cooper, 507 U.S_258 (1993). The Ninth Circuit reasoned Davel’s complaint, which arose under
3§ 201 and 276 of the 1996 Act, was “nearly identical to the provision of the Interstate
Commerce Act at issue in Reifer, requiring telecommunications rates to be just and reasonable.”
Id at 9732 The Court added, “[s}ection 276 adds the further command that a carrier may not set
its payphone rates so as to discriminate in favor of or subsidize its own payphone services, and
mstructs the agency to implement regulations requiring rates to meet the new services test,” and
then concluded, “[a]s in Reifer, these requirements, as well as the provision conferring on Davel
a right of action for their enforcement, are accorded by the regulating statute which imposed the
taritf filing requirement and are therefore not precluded by the filed rate doctrine. /d.

55. The Ninth Circuit’s Davel opinion also acknowledges the Supreme Court’s

holding in Transcon Lines, which established that “a regulating agency may require a “departure
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from a filed rate when necessary to enforce other specific and valid regulations adopted under
the Act, regulations that are consistent with the filed rate system and compatible with its
effective operation” [LC.C. v. Transcon Lines, 513 US. 138, 147 (1995). Accordingly, the
Ninth Circuit concluded “[hlere, the FCC, in adopting the Waiver Order, expressly required a
“departure from a filed rate” as to some non-compliant intrastate public access line tariffs.”
Davel Communications v. Qwest, --- F3d ---- 2006 WL 2371972 (C.A9 (Wash)).
“Consequently, the filed-rate doctrine does not stand as a bar to the reach of and then enforcing
of the Waiver Order’s reimbursement requirements in a case such as this one.” Slip Op., at
7049. Thus, the filed rate doctrine cannot stand as a barrier to the rightfill enforcement by the
FCC of the refund obligation as set forth in the Second Waiver Order.

56. Moreover, in the instant circumstance, the PUCO did not substantively address the
reasonableness of SBC’s rates until its September 2004 Opinion and Order when it determined the rates
did not comply with the NST. See PUCO Opinion and Order, at 30. Thus, until that date, SBC’s
pavphone rates had not been found to be lawful, or to meet the applicable New Services Test standard.
Moreover, as noted, SBC never even filed a tanff, as ordered by the PUCQ, setting forth the rates it
claimed to be compliant with Section 276. Thus, there is absolutely no basis in fact or in law for a
claim that the filed rate doctrine, or principles of retroactive ratemaking, allow SBC to avoid its
obligations, as set forth by the FCC and by virtue of their specific agreement, to refund amounts

charged in excess of the rates found lawful by the PUCO in its Opinion and Order.’

" The following state commissions have entered orders requiring refunds when payphone rates have been found to be
excessive under the new services test: Kentucky Public Service Commission Administrative Case No. 361; Louisiana Public
Service Commussion ("LPSC™) Order No, U-2263; Michigan Public Service Commission ("MPSC") Docket No. U-11756
(March 16, 2004). Pennsylvania Public Utility Commussion, Docket No. R-0097386700001; Tennessee Regulatory Authority
Docket No. 9700409 Interim Order dated February 1, 2001, at 26; South Carolina Public Services Commission, Docket No.
97-124-C and Order No. 1999-284.
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57.  Further, even if the Commission were to find the filed rate doctrine to apply, the
RBOC:s — including SBC — have separately and specifically agreed to provide refunds. Specifically,
in their letter to the Commission of April 10, 1997, the RBOCs pointediy represented through their
counsel that such refunds would voluntarily be made:

1 should note that the Filed-Rate Doctrine precludes either the state or federal

government from ordering such retroactive rate adjustment. However, we can and do

voluntarily undertake to provide one, consistent with state regulatory requirements, in

this unique circumstance.

58.  As with the underlying representation and commitment to make refunds, this
additional representation and commitment was offered, and accepted, as direct consideration for
the Commission’s grant of waiver. As set forth below, to the extent that SBC has benefited
materially from the grant of waiver, it must also be held to its specific refund commitment.

59. Finally, even absent such a waiver, neither the filed rate doctrine nor the any doctrine
based on retroactive ratemaking provides a legally cognizable basis for refusing to require refunds
back to April 15, 1997. This conclusion is required by the fact that the Commission's Refund Order
specifically established the refund obligation back to that date, thus rendering any excessive rates
conditional ab initio. As such, any downward adjustment in the lawful rate is nothing more than a
proper implementation of rates which were conditioned on and subject to change through refund

from the date they were implemented.

V. Monetary Penalties Should Be Imposed On SBC
For Its Continuing Vielations of the Commission’s Orders

60.  The Commission has repeatedly held that the RBOCs were required to bring their rates
in line with cost no later than Apnil 15, 1997, The orders implementing this requirement have been clear

and unambiguous.
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6l At the same time, the Commission also has repeatedly made clear, in numerous orders,
that the RBOCs are not eligible to collect dial-around compensation until their rates meet this cost
standard. The RBOCs were granted a waiver of this eligibility requirement on the express and agreed-to
condition that they would make full refunds of any amounts collected in payphone charges in excess of
the cost-based rate as subsequently determined by the state regulatory authority. Each of these holdings
and waivers are clear and unambiguous, and each has been memonalized in numerous Commission
orders.

62. Notwithstanding these orders, for more than nine years, SBC has continued to employ
pavphone rates and to collect payphone charges that were well in excess of prescribed levels. These
actions were per se unlawful and in direct violation of Commission orders. One would search long and
hard for FCC precedent for two more stark examples of a carrier’s ongoing violation of a statutory
requirement as implemented through multiple clear and unambiguous Commission Orders.

63.  Not only has SBC gained competitively by charging the members of the PAO rates that
are well in excess of cost-based levels since 1997, SBC has also benefited through its collection of
millions of dollars in dial-around compensation that was supposedly tied to this same cost standard.
SBC has achieved each of these material economic benefits as a result of its ongoing failure to meet its
specific commitment, as implemented through Commission order, to refund amounts collected in excess
of the lawful rate.

64, Section 503 of the Communications Act sets forth the circumstances in which the
Commission has the authority to impose monetary forfeiture penalties. Not surprisingly, one such
circumstance is where a party has “willfully or repeatedly failed to comply with any of the provisions of

this chapter or of any rule, regulation or order issued by the Commission . .. > 47 U.S.C. § 503. Insuch
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circumstance, the violating party s subject to a penalty of up to $100,000 per day per violation, not to

exceed $1,000,000 per violation. /d.

VL Until Full Refunds Are Paid, SBC Must Be Reguired
to Return All Dial-Around Charges It Has Collected

65. By any standard of conduct, SBC’s refusal to pay refunds to the members of the PAC
for overcharges collected since April 15, 1997 is very troubling. Indeed, even the most cursory
examination of the facts demonstrates beyond legitimate dispute that SBC understood very well that, in
return for the immediate right to collect dial-around compensation, it had bound itself, specifically and
repeatedly, to make refunds of any overcharges found by the states to have occurred and to do so going
back to April 15, 1997. SBC’s subsequent refusal to do so raises serious issues regarding whether it
ever intended to make the promised refunds, and, thus, whether its commitment was made in good
faith. "

66.  The FCC also has the right to apply remedies other than monetary forfeitures. For
example, where, as here, the party’s violation includes the breach of an agreement with the FCC, the
FCC has the right to, and in this case most certainly must require that party to disgorge all monetary
gains obtained through violation of that agreement. As discussed below, this clearly means that SBC
must be required, in addition to the penalties imposed for its violation of Commission Orders,
immediately to deposit with the Commission all dial-around charges that it has collected since April 15,
1997. A failure to impose this remedy would have the perverse effect of continuing to reward SBC both
for its failure to charge cost-based rates, as well as for its willful and blatant breach of its refund

agreement.

"' The Commission's Rules specifically requirc parties to make truthful and accurate statements and to refrain

from providing material factual information that is incorrect or omitting material information that is necessary to
prevent a material factual statement {rom being incorrect or misleading. 47 C.F.R. § 1.17(a)1). SBC’s refusal to
honor its specific commitment to make refunds—including its assertion of the very filed rate doctrine argument that
it agrced to waive—casts material doubt as to whether the statements and commitments made to the FCC with
respect to its refund obligation meet the standard of conduct required by this rule. PAO asks that the FCC
specificalty consider and address this issue in its Order.
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VIL.  The FCC Must Consider the Anticompetitive
Effects of SBC’s Failure to Make Required Refunds

67. Section 276(a) prohibits any Bell Operating Company providing payphone
service from acts which would “subsidize its payphone service directly or indirectly from its
telephone exchange service operations or its exchange access operations; and shall not prefer or
discrintinate in favor of its payphone service. 47 U.S.C.A. 276(a) (emphasis added). The clear
intent of this provision was to level the competitive playing field between RBOC-provided
payphones and private payphones by requiring, infer alia, that the rates charged by the RBOCs
be cost-based.

68.  As described above, the PUCO has concluded that SBC’s rates are not cost-based.
At the very minimum, this conclusion raises an issue as to whether the competitive goals, and
public interest benefits, intended by Congress in enacting Section 276 have been achieved.
Indeed, it has been the overwhelming conclusion of state commissions nationwide that RBOC
payphone rates are well in excess of the applicable cost standard, even in those instances where
the RBOCs specifically and expressly certified that they were.

69. in addition to the clear mandate of Section 276, it is also well settled that the FCC
1s required to consider issues of anti-competitive conduct and effect as a part of its obligation to
serve the public interest. “The Commission retains a duty of continual supervision...and this
includes being on the lookout for possible anticompetitive effects.” See National Association of
Regulatory Utility Commissioners v. I.C.(., 525 F 24 638 (1976}, United States v. R.C.A., 358
U.S. 334, 351 (1959), F.C.CC. v. RC.A. Comm., Inc., 346 U.S. 86, 94 (1953); N.B.C. v. United
States, 319 U S. 190, 223 (1943); Radio Relay Corp. v. F.C.C., 409 F 2d 322, 326 (id Cir. 1969).

70. As set forth above, SBC’s refusal to make refunds is not only in direct violation of

its express agreement and the FCC’s express mandate that it do so, it is plainly anticompetitive.
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Indeed, not only has SBC materially overcharged the private payphone providers with which it
competes—causing them the very competitive harm that Congress sought to prevent—it has
retained those revenues for nearly a decade while stmultaneously collecting millions in dial-
around revenues. The FCC is clearly required to consider and to make findings of fact regarding
these anticompetitive effects in evaluating the lawfulness of SBC’s conduct and the relief
requested by the PAO herein.

CONCLUSION

The mandate of Section 276 is clear: the payphone industry was to be made immediately
competitive through the implementation of cost-based rates and the payment of approprnate
compensation to payphone service providers. The regulatory scheme implemented by the FCC
was equally clear: the RBOCs were required to implement cost-based rates no later than April
5. 1997, In addition, if those carriers certified that their payphone rates were cost-based, and
if—and only if—they also committed to refund any charges collected in excess of those rates,
they would be allowed immediately to collect the dial-around compensation mandated by
Sectton 276.

Not surprisingly, SBC has sought to have it both ways. They have continued to collect
payphone charges that far exceed the required cost-based rates and have collected millions in
dial-around compensation, but they have steadfastly refused to make refunds when those rates
have been found to exceed their relevant costs. These combined actions are not only in extreme

bad faith, they are plainly unlawful.
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By any measure, SBC is required as a matter of law to make immediate refund of all
amounts collected from the members of the PAO since April 1997 and to make an award of
reparations, consistent with federal law and in favor of PAQ. In addition, SBC must be required
to make an immediate deposit of all amounts collected in dial-around compensation unless and
until such refunds are made.

Respectfully submitted,
TECHNOLOGY LAW GROUP, LLC

Neil S. Ende, Esq.

Alexandre B. Bouton, Esq.
Gregory L. Taylor, Esq.

Technology Law Group, LL.C
5335 Wisconsin Ave. N'W.
Suite 440

Washington DC 20075
202.895.1707

202 478.5074 (Telecopy)

Counsel to Payphone Association of Ohio
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MEMORANDUM IN SUPPORT

Ever since the Public Utilities Commission of Ohio (“Commission™) ruled on the scope
of this proceeding in its Apnl 27, 2000 Entry, as affirmed by its June 22, 2000 Entry on
Rehearing, the Payphone Association of Ohio (“PAO™) has improperly aitempted to atlack the
order collaterally or by subsequent motions filed in this proceeding. In each instance, the
Comymission recognized the attacks for what they were and rejected them.' The pertion of PAQ's
pre-filed direct tcstimony sponsorcd by Michacl Starkcy that asks the Commission to reconsider
the issue of polential refunds is but another such attack and, as with PAQ’s previous attempts,
should be rejected.

The Conmunission previously held that it would not consider the refund issue based upon
established Ohio precedent that such refunds would violale the rule against retroactive
ratemaking. See April 27, 2000 Entey (§ 22), June 22, 2000 Bntry on Rehearing (§ 14),
November 26, 2002 Eniry (§ 31) and January 16, 2003 Eniry on Rehearing (' 26). In its June
22, 2000 Entry on Rehearing (% 14}, the Cormmission stated:

The PAQ's arguments conceming refunds and reimbursements are
insufficient to overcome the effect of Qhio law. Issuance of
refunds or reimbursemen(s would be tantamount fo refroactive
ratemaking. The Commission agrees with the LECs that Keco
Industries, Inc. v. Cincinnati & Suburbum Telephone Co., 166 Ohio

S1. 254 (1957), and Pub. Ukil. Comm. v. United Fuel Gas Co., 317
U.S. 456 (1943), are controlling on this issue.

! PAQ attempted lo attack the defined scope of this proceeding through its June 8, 2000 Motion to Compel
Discovery, and its January 11, 2001 Supplemental Authority in Support of its Motion to Compel Discovery. These
attempes were rejected by the Attomey Examiner’s entry of June 1, 2001 and the August 20, 2001 entry denying
cerfification nf PAD’s rerprest to certify the inerlocatory appeal therefrom.  Collateral attacks also were rejected in
In the Matter of the Application of Ameritech Ohio (Formerly Known as The Ghio Bell Telephone Company) for
Approval of an Alternative Form of Regulation, Case No. 93-487-TP-ALT (Entry of April 27, 2000; aff"d Entry on
Rehearing of June 22, 2000); and In the Matter of the Commission Ordered Imvesiigation of the Existing Local
Exchange Guidelines, Case No. 99-398-TP-COL; fn the Marier of the Commission's Review of the Regulatory
Framework for Competitive Telecommunications Services Under Chapier 4927, Revised Code, Case No. 99-563-
TP-CO! (Opinion and Order, December 6, 2001),
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Indeed, in its fourth and final word on this issue the Cormission emphatically directed:

The request for refunds, having been demed at ieast three times,
shatl not be considered again,

January 16, 2003 Entry on Rehearing, at § 26 {emphasis added). Flouting the Commission’s
authority, PAQ sceks to resurrect the refund issuc -- this time through its consuliant’s testimony
no less -- based upon the ruse that it has discovered “new information.”

The “new information” that PAQO relies on is nothing more than a recitation of the
existing record in this proceeding, of which the Commission certainly was aware when rejecting
the refund argument on four previous occasions. Thus, no basis exists 1o reconsider this 1Ssue.
PADYs testimony is nothing more than an untimely and improper (fourth) request for rehearing.
See Section 4903.10, Ohic Revised Code (requests for rehearing must be made by written
application and filed with 30 days of the date the Commission’s entry is entered in its journal). 1f
PAO believes that it has been aggrieved by the Commission’s determination, its proper recourse
is to test Olue’s long-standing precedent, which is binding on this Commission, in an appcal w0
the Ohio Supreme Court.

Notwithstanding that PAQ is barred, as a maiter of law, from re-asseriing the refund
argument, SBC Ohio is compelled to state that the PAO has completely misconstrued the
docketed information on which it relies. In essence, PAQ asserts that because SBC Otuo did not
file 2 new payphone tariff after the Commission issued its entry of December 19, 1996 in this
docket, its rates in effect from April 15, 1997 through Janvary 30, 2003 (the date interim rates

became effective) were unlawful and subject to partial refund. SBC Ohio did not file such new
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tariffs 4s contemplated in the Commission’s emry.” because it already had done so for the
COCOT Line on April 9, 1985 under Case No. 84-834-TP-ATA and for the COCOT Cein Line
on September 19, 1996 under Case No. 96-844-TP-ATA. Instead, SBC Ohio submitted data to
this Commission on May 16, 1997 that supported that its existing tariffs were in compliance with
the new services test.” The tariffs, as subsequently revised on numerous occasions, have been in
force ever since their filing and the rates charged thereunder were lawful until ordered ehanged
by the Commission through the establishment of interiie rues elfeclive Jauwwy 30, 2003, To
order a refund based upon the incremental difference beiween the rate PAO members were
charged during the period from April 15, 1997 through January 29, 2003 would constitute
unfawful retroactive ratemaking, as the Commission has recognized on four separate occasions.

Because of PAQ's disregard of the Commission’s order, SBC Ohio now must ask the
Attomey Examiner to find, for a fifth time, the Comunission’s exclusion of the refund issue from
this proceeding and to strike the following testimony of PAQ witness Starkey and his related
attachment:

1. Page 3, Lines 62 through 65:  Improperly identifies
refunds as an issue in this proceeding.

2. Page 4, Lines 79 through 82. Improperly asks the
Commission to revisit the refund issue.

3. Page 8, Line 191 throagh Page 10 Line 267: improperly
attempts to lay a foundation that SBC Ohio improperly
applied the new services test zs it existed in 1997, setling
up a straw man in an attempt 10 support PAQ’s improper
refund testimony.

2 The December 19, 1996 entry instrucied LECs 1o file tariffs to provide two payphone access lines. One
access line was 1o accommodate payphones utilizing instrument irmplemeznted “smart™ payphone technology
(“COCOT Line™), and the other sccess line was to support “dumb” payphopes utilizing central office iechrology
“COCOT Coin Line™),

3 This data is the same study upon which PAQ witness Starkey relies in his prefiled direct testimony and
which is included in Starkey Attachment 2.
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4. Page 43, Line 1049 through Page 48, Lime 1148:
Improperly provides testimony to support the refund issue.

5. Starkey Afbtachment 4: Improper attachment that the
Commission already considered in rgjecting the refund
issue in its November 26, 2002 Entry and January 16, 2003
Entry on Rehearing.
SBC also requests that an cxpedited ruling be made on this motion. Hearing is scheduled
to commence in Uis matter o0 August 26, 2003 and an expedited ruling is requested in order that
resources that should be devoted to legitimate issues in this proceeding will not be diverted {o an

issue that the Commission alrcady has rejected four times.

Respectfully submitted,

Jou F. Kelly, Esq. William A. Adams;

Mary Ryan kenlon, Esq. Trane Stinson, Esq.

150 E. Gay St., Room 4A BAILEY CAVALIERI LLC
Columbus, Ohio 43215 One Columbus

{614) 223-7928 (lelephone) 10 West Broad Street, Suite 2100
{614) 223-5955 (facsimile) Columbus, Ohio 43215

{614) 221-3155 (lelephone)
{614) 221-0479 (facsimile)}
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CERTIFICATE OF SERVICE
A copy of SBC Ohio’s Motion o Strike Portions of the Payphone Association of Ohio’s
Testimony and Request for Expedited Ruling was served upon the following interested persons

by Hand Delivery this 1% day of August 2003.

By: M/t%p»\

Dane Stinson

William S. Newcomb, Jr.

Stephen M. Howard

Philip F. Downey

Vorys, Sater, Seymour and Pease LLP
P.C. Box 1008

Columbus, Ohio 43216-1008

David C. Bergmann, Hsq.
Ohio Consumers Counsel

10 West Broad St., Suite 1800
Columbus, OH 43215

Matthew J. Satlerwhite, Esq.
Assistanl Alluiney General
Public Utilities Section, 9™ Floor
180 East Broad Street
Columbus, OH 43215
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EXHIBIT TWO
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KELLOGG, HUBER, HANSEN, TODD & EVANS, PLLC.
IIOIKNSTREET. N.w.
SUHTE WDOD WEET
WASHINGTON, &.C. 20005-3317

MICHAEL K HELLOGG FACSIMILE
FETER W HUBER 2oz 326-7000 202 2268-7990
MARK G BANSEN

K. CHIUS TODD

By - L SNCIT - ‘ FE

JEFFREY A LAMREN ' April 10, 1987
AUSTIN . STHLICK

Ex Parte Filing

Mayy Beth Richards
Depruty Bureau Chief
Common Caryier Bureau

. Federal Communications Commission
1913 M Street, N.W., Room 500
Waghington, D.C. 20564

In re Implementation of the Pay Telephone
Reclasgification and Compensation Provisions
of the Telecommunications Act of 1996,

CC Docket No. 96-128

Dear Mary DBeth.

I am wiiting on behalf of the RBOC Payphone Ceoalition to -
request a limited waiver of the Commission's intraetare tariffing
requirements for bagic payphone lines and unbundled features and
functions, ar set forth in the Commiesion's Opders in the above-
captioned docket. I am also authorized to state that Ameritech
juins io Lhis reguesc,

As we discuseed yesterday, and as I explained in wmy Letter
of April 3, 1997, neone of ns understood rhe payphons orders te
require existing, previously-tariffed intrastate payphone
services, such ag the COCOT line, to mest the Commisgion's "new
gervices” tegt. It wae our good faith belief that the “new
gervices” teet applied only te new sexvices tariffed at the
federal level. It was not uptil the Burear issued its
*Clarifiecation of State Taxiffing Requirements” as part of its
ordar of April 4, 19257, that we learned otherwise.

In most Stater, enguring that previouwsly tariffed payphone
services meet the "new services” test, although an onerous
process, should not be too problematic. We are gathering the
relevant cost information and will be prepared to certify that
those tariffs satisfy the costing standards of the “new services"
cest. 1In some States, however, there may be a discrepancy
between the existing state tariff rate and the "new gervices"
tesgt; as a result, new tariff rates may have to be filed. For
example. it appears rhat, in 3 few States, tha sxieting gkate
tariff rate for the COCOT line used by independent PSPs may be
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Mary Beth Richards
april 10, 1997
Page 3

{con51stent with state regulations) to provide a Credzt or tther
e mpmpensat ian s purshagers bhack-bo AprilodEi 208 L . e

The requested waiver is appropriate both hecause special
civcumstances warrant a deviation from the general rule and
because the waiver will serve the public interest. Because the
federal "new services” test has not previously been applied to
existing state services -- and becauge the LECs did not
understand the Commission te be requiring such an application of
the test until the Commisslon issued its clarificacion order just
a2 few days ago -- special circumstances exist to grant a limited
wvaiver of brief duration to addrese this responsibility. In
adgdition, granting the waiver in this limited clrcumstance will
not undermine, and is consistent with, the Commission's overall
policies im CC Dockel Ru. $6-128 Lo reclassliy LEC payphone
aspets and ensure fair PSP compensation for all calls originated
from payphones. And competing PSPs will suffer no digadvantage.
Indeed, the voluntary reimbursement mechaniem discussed above --
which ensures that PSPs are compensated if rates go down, but
does not require them to pay retroactive additional compensation
if rates go up -- will ensure that nn purchaser of payphone
szervices is placed at a disadvantage due to the limited waiver.

Accordingly, we rxequest a limited waiver, as outlined above, —_
of the Commission's intrastate tariffing requirements for basic
payphone lines and unbundled featurees and functions.

We appreciate your urgent consideration of this matter.
Copies of this letter have been served by hand on the APCC, ATKET,
MCT and Sprint.

Youxs sincerely,

. ;\"‘“—S:l-r.\& %
Michael XK. K

ellogg
cc: Bah Abeyta ‘ehristopher Heimann +Brent Olson
vThomas Boasberg  WRadhika Xarmarkar tMichael Pryor
~€raig Brown VRegina Keeney James Schlichting

Wichael Carowitz ‘€arol Hatteze . #dnne Stevens
tJames Casterly 1A Richard Metzger Michard Welch
“+Fames Coltharp Wohn B. Muleta Christopher Wright
vRose M. Crellin wudy Nitsche

rpan Gonzalez
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Ex parte Filing

Mary Beth Richards

Deputy Bureau Chief

Cosmawil Carriwr Bureau
Federal Communications Comm'n
1919 4 Street, N.W., Room S00
Washington, D.C. 20554

In re Implementation of the Pay Telephone
Reelassification and Compensation Provisiouns

of the Telecommunications Act of 1596,

CC Docket No. 96-128

bear Mary Beth:

This letter will clarify the request I made yestarday on
behalf of the RBOCs for a limited waiver of the Commission's
intrastate tariffing requirements for basic payphone lines and

unbundled features and functions.

To the best of my knowledge, all the RBOCs have {(oxr will by
April 15, 1997, have) effective state tariffs for all the hagic
payphone lines and unbundled features and functions required by
the Commission's order. We are not Seeking a waiver of that
requirement. We seek a waiver only of the reguirement that those
intrastate tariffs satisfy the Commiseion's "pew sexvices” test.
The waiver willl allow LECs 45 days {(from the April 4 Order) to
gather the relevant cost information and either be prepared ‘.o
certify that the existing tariffs satisfy the costing atandards
of the “new services" test or to file new or revised tariffs that .
do satiafy those standards. Furthermore, as noted, whexe ncw or
revised tariffs are requived and the new tariff rates are lower
than the existing ones, we will undertake (consistent with state!

-reguirementa) to reimburse or provide a credit back to April 15,°
1997, to those purchasiny the seivices under the existing

tariffe.
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I hone_this clarification. ig helpful-. Coniesc-of-thie-leit

have Geen served by hand on the APCC, AT&T, MCI and Sprint.

ce: Dan Abeyta

Thomas Boaskriy
Crajg Brown
Michelle Carey

" Michael Carowitz
James Casserly
James Coltharp
Roga M. Crallin
Dan CGonzalez
Chrigtopher Heimann
Redhika Karmarkar
Regina Keeney

Yours sincerely,

fa RD g\_ \ ""‘\)‘L\.b‘--r-_;)___ -
Michael K. Kellogg

Linda Kinney

Carol Maccey

A. Richard Metzger
John B. Muleta
Judy Nitsche

Brent Olson
Michael Pryor
James Schlichting
Blaise Sg¢into

Enne Stevens
Richard Welch
Christopher Wright
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NOTE: CONFIDENTIAL ENCLOSURES

rFLE'C

i

Anger Hontgome . oty
rn.l-cnmunzmtﬁnl pivision " ”QGJCAHONS
Public Utilities Coxeission ef ohio YAY 18

10 Fapt Brsad §trast, 3rd Floox

Columbus, Ohio 42215-3793 HECE!VEQ

Re: Pay Telephons Tariffs
Dear Mr. MontgomMry:

. Transajtted wich this letter sre cost suppoxt materisls
twlating Lo the cocoT-coin Like and ¢OCUT Lihe teylsfs of
Ameritech Ohlo.

These materiale, along with other matsrials baing filed
CONCUTYANTly (cepies of which e alac belhy provided to you},
arq submitted under tha poy Telsphohe pravisions of Section 275

.of the Telacompunicntions Act of 1986 and the oxders of tha

tederal Comsunicatlions Commiamsion {*PcC*} implam: that lav
in It#® CC Dockat No. 96-138. Thers, the FCC has raqu Loonl

~ Ixchange Carriers (amwony othar things) to tile cextain tarirts

with stats regulatory commissions in order thatr tha LECS’
affiliatad payphona oparations may bacoma sligible to raceive

payphons compsnesticon from intsrsxchangs ckrrisrs. To the extent
S that such tariffs 414 not already axist, the abovesnassd tariffs

wore originally filed with this sormipslon under such FCC ordars
and purdtant to the applicable provimions of Advantaga Ohio.

In tha »ofe recant Order of ths Chief, Common Carrime
Bureau, Talasmasd Apri} 15, 1997, the FCC has clarified tha intant
of ity sarliar ordars to require that the L¥Cs’ state tariffs
zeet the "nav asrvicer tast™ zat out in the FOC’p rulas at 47
C.P.R. 61.49{¢) (2), without ragard to whether any of the sarvice
vars actuslly *nev® garvices. Tha anclossd matitianls are S
intandad to cure any technical defects in that regard.

As reflscted In the ¥OC3 April 15 Ordar, Amaritach
Ohio has agrasd that Lf state comcissions, upon rveviwwing these
nav aaterials concarning the “nev sarvices taat," requirs any

(TUF)>»DEC 26 2008 13:D07.5T. 13:03/Nu. 5822782641 P
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RoOgar Montgumery
May 16, 1997
i Pags 2 .
J tariff rates to ba ravissd dowvnward, Ameritech Shio will make

refunds of those ratas back through April 1%, 1907, Hovevar,
Aneritach Chioc baliaves that the above-listed tariffe =st tha
PCC’s new sarvices test at the tixe of such taritfs’ f£iling an

seot o T GRETE e A that tina, would have fully daponstrated their :

compliance. Therefors, ths further documentation does not resulf
in any change in the axisting rates in thoss tariffs.
Consaquantly, it will not be nacessary for this Comuission to
take ahy furthar action. Indesd, the Fcc‘s April 15 Order, in
Paragraph &, specifically contesplates that stats comnissions =i
conslude that sxlsting tarirfs ars consiztent with the
raguiranents of Saction 178 and the FCC’s several orders and thai
*in such case no further filinge are required."

Thesa cost studies are submitted to you on &
propristary basis, a2 is customary in the case of such gost
atudies.

. Thank you for your attention to this mattax. Plsase -
contact at 614/221-5930 1if you have any questions. -

vary tyuly yours,

) | - VR e

Vitas R. Cyvas

Enclosures

NS

PR T



CERTIFICATE OF SERVICE

I, Silsa Cabezas, hereby state, under penalty of perjury, that on this 26th day of
December, 2006, a true and correct copy of the foregoing was mailed, emailed hand-delivered, or
filed with the Federal Communications Commission to:

Federal Communications Commission
Attn: Thomas Navin, Bureau Chief
Wireline Competition Bureau

445 12" Street, S W.

Room 8-B201

Washington, D.C. 20554

Federal Communications Commission

Attn: Marcus Mabher, Legal Counsel to the Bureau Chief
Wireline Competition Bureau

445 12" Street, S W.

Room 8-B201

Washington, D.C. 20554

Federal Communications Commission

Attn: Thomas Buckley, Legal Counsel to the Bureau Chief
Wireline Competition Bureau

445 12" Street, S W.

Room 8-B201

Washington, D.C. 20554

Federal Communications Commission
Kevin J. Martin, Chairman

445 12" Street, S.W.

Room 8-B201

Washington, D.C. 20554

Federal Communications Commission
Michael J. Copps, Commissioner

445 12" Street, S.W.

Room 8-B115

Washington, D.C. 20554

Federal Communications Commission
Jonathan S. Adelstein, Commissioner
445 12th Street, S.W.

Room 8-A302

Washington, D.C. 20554




Federal Communications Commission
Deborah Taylor Tate, Commissioner
445 12th Street, S W.

Room 8-A204

Washington, D.C. 20554

Federal Communications Commission
Robert M. McDowell, Commissioner
445 12th Street, S W.

Room 8-C302

Washington, D.C. 20554

SBC Ohio

Attn: The Ohio Bell Telephone Company
45 Ernieview Plaza

Columbus, OH 43215

The Public Utilities Commission of Ohio
Attn: Alan R. Schriber, Chairman

180 E. Broad Street

Columbus, OH 43215

B

Silsa Eavliz)ezas




