
were more favorable than those found in the carrier's lawful tariff. In those cases, the courts

generally found that the customer could not take advantage of the more favorable contract rates,

terms or conditions, but was instead bound by the less favorable, but lawfully tariffed rates, even

if the customer had no actual knowledge of those rates.

50. No such facts apply to the rates charged by SBC for payphone services. It is

undisputed, and beyond dispute that, at all times after April 15, 1997, and without exception, the

rates charged by SBC to the members of the PAD for payphone services exceeded those allowed

by the FCC under the New Services Test. See PlfCO Opinion and Order, at 30. As explained

above, it is also undisputed, and beyond dispute, that the PUCO's September 1, 2004 Report and Order

was the first Order issued by the PUCO addressing the lawfulness of SBC's rates. The higher rates

charged by SBC from April J5, 1997 forward were never established as the lawful rate(s) under

Section 276, and thus never obtained the status oflawful rates that could be the basis of a claim

under the filed rate doctrine.

5] . Moreover, unlike other jurisdictions where the RBOC may have filed tariffs

setting forth interim rates it alleged to be compliant with the New Services Test and Section 276,

SBC never made such a filing. To the contrary, SBC simply ignored the PUCO's December 19,

1996 Entry in Case No. 96-13 10-TP-COI ordering SBC to submit tariffs, by January 15, J997,

containing cost-based rates consistent with the requirements of the New Services Test. No such

tariffs were filed by the required date and neither SBC, nor the PUCO has ever produced such a

tariff filing Nonetheless, the PUCO's September 1, 2004 Opinion and Order, merely assumes,

without factual basis, that the tariffs filed by SBC responding to further orders of the PUCO on

May 22, 1997 and approved on September 27, 1997 are controlling and preclude the imposition

of the refund requirement back to April 15, 1997. Those tariffs did contain COCOT rates.
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PI/CO Opinion and Order, at 30. The PUCO's assumption is clearly wrong as a matter of fact

and, for the reasons described does not create a legally sustainable basis for refusing to

implement the refund requirement.

52. It is well-established that while a carrier may have the right to impose the rates

included in its tariffs on its customers, those rates do not become the lawful rate if they are

unreasonable or otherwise in violation of law. Indeed, Section 201 of the Communications Act

imposes an affirmative duty on the FCC to ensure that "[A]II charges, practices, classifications,

and regulations for and in connection with [jurisdictional] communication service, shall be just

and reasonable." Significantly, Section 201 further declares any "charge, practice, classification,

or regulation that is unjust or unreasonable" to be "unlawful" In its Payphone Orders, the FCC

specifically concluded that only rates consistent with the New Services Test would meet the

requirements of Section 276, and thus that any rate in excess of such rates would not be just and

reasonable.

53 Not only is it clear trom the language of the Communications Act that rates be

just and reasonable, the Courts have also repeatedly made clear that ''[the Commission] [has] the

power.. ofdetermining the reasonableness ofthe published rate." Arizona Grocery Co. v. Atchinson,

j()pe/w & Sanla Fe Railway Co., 284 US 370,390 (1932). More significantly, as recognized by the

Supreme Court, courts have consistently held, that where a rate is determined to be unreasonable after

it has been applied, and overcharges assessed, "a reparation was to be awarded." Id As explained by

the Court, this requirement is particularly clear where, as here, the carner makes its own rates, which

are then determined by the FCC to be unjust and unreasonable:

As respects a rate made by the carner, [the Commission's] adjudication finds the facts,
and may involve a liability to pay reparation. [T]he great mass of rates will be carner
made rates, as to which the Commission need take no action except of its own volition

20



or upon complaint, and may in such case award reparation by reason of the charges
made to shippers under the theretofore existing rate.

ld at 186. Where the rates are found to be excessive, not surprisingly, the Supreme Court has held --

consistent with the FCC's mandate in this matter - that the "award ofreparation should be measured by

the excess paid." Jd at 184.

54. Not only have the Courts made clear that the filed rate doctrine does not apply to an

unlawful rate or an unapproved tariff in other, comparable, circumstances, but they have done so in a

case that is on all fours with the instant matter. In Davel Communications v. Qwest, the Ninth

Circuit specifically held--in response to a claim by Qwest that it had no obligation to issue

refunds to the Davel payphone service providers--that the filed rate doctrine is inapplicable with

respect to the Second Waiver Order. In rejecting Qwest's arguments, the Court relied upon

Supreme Court precedence which held "claim[sj that a carrier's rates were not "reasonable" as

required by [thejlnterstate Commerce Act, was not barred by the filed rate doctrine." Reiter v.

Cooper. 507 U.S 258 (1993) The Ninth Circuit reasoned Davel's complaint, which arose under

§§ 201 and 276 of the 1996 Act, was "nearly identical to the provision of the Interstate

Commerce Act at issue in Reiter. requiring telecommunications rates to be just and reasonable."

ld at 9732. The Court added, "[sjection 276 adds the further command that a carrier may not set

its payphone rates so as to discriminate in favor of or subsidize its own payphone services, and

instructs the agency to implement regulations requiring rates to meet the new services test," and

then concluded. "[ajs in Reiter, these requirements, as well as the provision conferring on Davel

a right of action for their enforcement, are accorded by the regulating statute which imposed the

tarifTtiling requirement and are therefore not precluded by the filed rate doctrine. Jd

55. The Ninth Circuit's Davel opinion also acknowledges the Supreme Court's

holding in hanscoll /jiles, which established that "a regulating agency may require a "departure
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from a filed rate when necessary to enforce other specific and valid regulations adopted under

the Act, regulations that are consistent with the filed rate system and compatible with its

etfective operation" I.C.C. v. 1'ranscon Unes, 513 U.S. 138, 147 (1995). Accordingly, the

Ninth Circuit concluded "[h]ere, the FCC, in adopting the Waiver Order, expressly required a

"departure from a filed rate" as to some non-compliant intrastate public access line tariffs."

/Javel Communications v. Qwest, --- F.3d ----, 2006 WL 2371972 (C.A.9 (Wash.)).

"Consequently, the filed-rate doctrine does not stand as a bar to the reach of and then enforcing

of the Waiver Order's reimbursement requirements in a case such as this one" Slip Op., at

7049. Thus, the filed rate doctrine cannot stand as a barrier to the rightful enforcement by the

FCC of the refund obligation as set forth in the Second Waiver Order.

56. Moreover, in the instant circumstance, the PUCO did not substantively address the

reasonableness of SBC's rates until its September 2004 Opinion and Order when it detennined the rates

did not comply with the NST See PUCO Opinion and Order, at 30. Thus, until that date, SBC's

payphone rates had not been found to be lawful, or to meet the applicable New Services Test standard.

Moreover, as noted, SBC never even filed a tariff, as ordered by the PUCO, setting forth the rates it

claimed to be compliant with Section 276. Thus, there is absolutely no basis in fact or in law for a

claim that the filed rate doctrine, or principles of retroactive ratemaking, allow SBC to avoid its

obligations, as set forth by the FCC and by virtue of their specific agreement, to refund amounts

charged in excess ofthe rates found lawful by the PUCO in its Opinion and Order"

., n,e lollowing state commissions have entererl orders requiring refunds when ~yphone rntes have been found to be
excessive under the new services test: Kentucky Public Service Commission Administrative Case No. 361; Louisiana Public
Service Commission ("LPSC") Order No. U-2263; Michigan Public Service Commission (''MPSC'') Docket No. U-1l756
(March 16.2004): Pennsylvania Public Utility Commission. Docket No. R~)()97386700001; TCIII1=ec Regulatory Authority
Dod<et No. 97-00409 Interim Order dated February I. 2001, at 26; South Carolina Public Services Commission. Docket No.
97-124-C and Order No. 1999-284.
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57. Further, even if the Commission were to fmd the filed rate doctrine to apply, the

RBOCs - including SBC - have separately and specifically agreed to provide refunds. Specifically,

in their letter to the Commission of April 10, 1997, the RBOCs pointedly represented through their

counsel that such refunds would voluntarily be made:

I should note that the Filed-Rate Doctrine precludes either the state or federal
government from ordering such retroactive rate adjustment. However, we can and do
voluntarily undertake to provide one, consistent with state regulatory requirements, in
this unique circumstance.

58. As with the underlying representation and commitment to make refunds, this

additional representation and commitment was offered, and accepted, as direct consideration for

the Commission's grant of waiver. As set forth below, to the extent that SBC has benefited

materially from the grant ofwaiver, it must also be held to its specific refund commitment.

59. Finally, even absent such a waiver, neither the filed rate doctrine nor the any doctrine

based on retroactive ratemaking provides a legally cognizable basis for refusing to require refunds

back to April 15, 1997. This conclusion is required by the fact that the Commission's Refund Order

specifically established the refund obligation back to that date, thus rendering any excessive rates

conditional ah initio. As such, any downward adjustment in the lawful rate is nothing more than a

proper implementation of rates which were conditioned on and subject to change through refund

from the date they were implemented

V. Monetary Penalties Should Be Imnosed On SHC
For Its Continuing Violations oftbe Commission's Orders

60. The Commission has repeatedly held that the RBOCs were required to bring their rates

in line with cost no later than April 15, 1997. The orders implementing this requirement have been clear

and unambiguous.
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61. At the same time, the Commission also has repeatedly made clear, in numerous orders,

that the RBOCs are not eligible to collect dial-around compensation until their rates meet this cost

standard. The RBOCs were granted a waiver ofthis eligibility requirement on the express and agreed-to

condition that they would make full refunds of any amounts collected in payphone charges in excess of

the cost-based rate as subsequently determined by the state regulatory authority Each ofthese holdings

and waivers are clear and unambiguous, and each has been memorialized in numerous Commission

orders.

62. Notwithstanding these orders, for more than nine years, SBC has continued to employ

pavphone rates and to collect payphone charges that were well in excess of prescribed levels. These

actions were per se unlawful and in direct violation of Commission orders. One would search long and

hard for FCC precedent for two more stark examples of a carrier's ongoing violation of a statutory

requirement as implemented through multiple clear and unambiguous Commission Orders.

63. Not only has SBC gained competitively by charging the members of the PAO rates that

are well in excess of cost-based levels since 1997, SBC has also benefited through its collection of

millions of dollars in dial-around compensation that was supposedly tied to this same cost standard.

SBC has achieved each of these material economic benefits as a result of its ongoing fuilure to meet its

specific commitment, as implemented through Commission order, to refund amounts collected in excess

of the lawful rate.

64. Section 503 of the Communications Act sets forth the circumstances in which the

Commission has the authority to impose monetary forfeiture penalties. Not surprisingly, one such

circumstance is where a party has "willfully or repeatedly failed to comply with any of the provisions of

this chapter or ofany rule, reb'ldation or order issued by the Commission ... " 47 US.C § 503. In such
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circumstance, the violating party is subject to a penalty of up to $100,000 per day per violation, not to

exceed $1,000,000 per violation. ld

VI. Until FuU Refunds Are Paid. SHC Must Be Required
to Return AU Dial-Around Charges It Has CoUected

65. Sy any standard of conduct, SSC's refusal to pay refunds to the members of the PAO

lor overcharges collected since April IS, 1997 is very troubling. Indeed, even the most cursory

examination ofthe facts demonstrates beyond legitimate dispute that SSC understood very well that, in

return tor the immediate right to collect dial-around compensation, it had bound itself, specifically and

repeatedly, to make refunds ofany overcharges found by the states to have occurred and to do so going

back to April 15, 1997. SSC's subsequent refusal to do so raises serious issues regarding whether it

ever intended to make the promised refunds, and, thus, whether its commitment was made in good

faith. 10

66. The FCC also has the right to apply remedies other than monetary forfeitures. For

example, where, as here, the party's violation includes the breach of an agreement with the FCC, the

FCC has the right to, and in this case most certainly must require that party to disgorge all monetary

gains obtained through violation of that agreement. As discussed below, this clearly means that SSC

must be required, in addition to the penalties imposed for its violation of Commission Orders,

immediately to deposit with the Commission all dial-around charges that it has collected since April 15,

1997. A failure to impose this remedy would have the perverse effect ofcontinuing to reward SSC both

for its failure to charge cost-based rates, as well as for its willful and blatant breach of its refund

agreement.
---~-----_.-----

,,, The Commission's Rules specifically require parties to make truthful and accurate statements and to refrain
from providing material factual information that is incorrect or omitting material information that is necessary to
prevent a material factual statement from being incorrect or misleading. 47 C.F.R. § 1.17(a)(I). SHC's refusallo
honor its specific commitment to make refnnds-including its assertion of the very filed rate doctrine argument Utat
it agreed to waive---<:asts material doubt as to whether lhc statements and commitments made to Ute FCC wiUt
respecl 10 its refund obligalion meel Ule standard of condnct required by this mle. PAO asks that the FCC
specifically consider and address Ihis issne in its Order.
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VII. The FCC Must Consider the Anticomoetitive
Effects ofSOC's Failure to Make Required Refunds

67. Section 276(a) prohibits any Bell Operating Company providing payphone

service from acts which would "subsidize its payphone service directly or indirectly from its

telephone exchange service operations or its exchange access operations; and shall not prefer or

discriminate in favor of its payphone service. 47 U.S.CA. 276(a) (emphasis added). The clear

intent of this provision was to level the competitive playing field between RBOC-provided

payphones and private payphones by requiring, inter alia, that the rates charged by the RBOCs

be cost-based.

68. As described above, the PUCO has concluded that SBC's rates are not cost-based.

At the very minimum, this conclusion raises an issue as to whether the competitive goals, and

public interest benefits, intended by Congress in enacting Section 276 have been achieved.

Indeed, it has been the overwhelming conclusion of state commissions nationwide that RBOC

payphone rates are well in excess of the applicable cost standard, even in those instances where

the RBOCs specifically and expressly certified that they were.

69. In addition to the clear mandate of Section 276, it is also well settled that the FCC

is required to consider issues of anti-competitive conduct and effect as a part of its obligation to

serve the public interest. "The Commission retains a duty of continual supervision... and this

includes being on the lookout for possible anticompetitive effects." See National Association (if

Re[iulatory Utility Commissioners v. FCC, 525 F.2d 638 (1976); United States v. R.C.A., 358

US 334,351 (1959); FCC v. R.C.A. Comm., Inc., 346 U.S. 86,94 (1953); N.B.C. v. United

States, 319 U.S. 190,223 (1943); Radio Relay Corp. v. FCC., 409 F.2d 322,326 (id Cir. 1969).

70. As set forth above, SBC's refusal to make refunds is not only in direct violation of

its express agreement and the FCC's express mandate that it do so, it is plainly anticompetitive.
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Indeed, not only has SBC materially overcharged the private payphone providers with which it

competes---causing them the very competitive harm that Congress sought to prevent-it has

retained those revenues for nearly a decade while simultaneously collecting millions in dial

around revenues. The FCC is clearly required to consider and to make findings of fact regarding

these anticompetitive effects in evaluating the lawfulness of SBe's conduct and the relief

requested by the PAO herein.

CONCLUSION

The mandate of Section 276 is clear: the payphone industry was to be made immediately

competitive through the implementation of cost-based rates and the payment of appropriate

compensation to payphone service providers. The regulatory scheme implemented by the FCC

was equally clear: the RBOCs were required to implement cost-based rates no later than April

15, 1997. In addition, if those carriers certified that their payphone rates were cost-based, and

if-and only if-they also committed to refund any charges collected in excess of those rates,

they would be allowed immediately to collect the dial-around compensation mandated by

Section 276.

Not surprisingly, SBC has sought to have it both ways. They have continued to collect

payphone charges that far exceed the required cost-based rates and have collected millions in

dial-around compensation, but they have steadfastly refused to make refunds when those rates

have been found to exceed their relevant costs. These combined actions are not only in extreme

bad faith, they are plainly unlawful
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By any measure, SBC is required as a matter of law to make immediate refund of all

amounts collected from the members of the PAO since April 1997 and to make an award of

reparations, consistent with federal law and in favor of PAO. In addition, SBe must be required

to make an immediate deposit of all amounts collected in dial-around compensation unless and

until such refunds are made.

Respectfully submitted,
TECHNOLOGY LAW GROUP, LLC

Neil S. Ende, Esq.
Alexandre B. Bouton, Esq.
Gregory L. Taylor, Esq.

Technology Law Group, LLC
5335 Wisconsin Ave. N.W.
Suite 440
Washington DC 20075
202.895.1707
202.478.5074 (Telecopy)

Counsel to Payphone Association a/Ohio
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MEMORANDUM IN SUPPORT

Bver since the Public Utllities Comunssion of Ohio ("-Commtssion") ruled on the scope

of this proceeding in its April 27. 2000 Entry, as affinned hy its Jun. 22. 2000 Entry on

Rehearing, the Payphone Association of Ohio ("PAO") has improperly attempted to attack Ih.

order collaterally OT by subsequent motions filed in this proceeding. In each instance, the

Commission recognized the attacks for what they were and rejected them. l The portion ofPAO's

pre-filed direct tC3timony sponsored by Michael Starkey that asks the Commission to reconsider

the issue of polentiaI refunds is but another such attack and, as with PAO's previous attempts,

should be rejected.

The Commission previously held that it would not consider the refWld issue based upon

estabhshed OhiO precedent mat such refunds would violate the rule against retroactive

ratemaking. See April 27. 2000 Entry MI 22), June 22, 2000 Fntry On Rehearing (, 14).

November 26, 2002 Entry (1 31) and January 16, 2003 Entry on Rehearing (1 26). In its June

22,2000 Enlry on Rehearing (1 14), the Commission staled:

The PAO's arguments concerning refunds and reimbursements are
insufficient to overcome the effect of Ohio law. Issuance of
rcfWlds or rcimbUI'3cmcnta WQuld be tantamount to retroactive
ratemaking. The Commission agrees with the LEes that Keco
Industries, Inc. v. Cincinnati & Suburban Telephone Co., 166 Ohio
81. 254 (1957), and Pub. Uti!. Comm. v. United Fuel Gas Co., 317
U.S. 456 (1943), are controlling On this issue.

I PAO attempted 1.0 attack the derUled KGpe of thi, proceedine through its June 8. 2000 Motion w Coltpl

Discovery, and its January It. 2001 Supplemental Authority in Support of its Motion to ('A>rnpel Discovery. These
attempts were rejected by the Attorney Examiner's entIy of June I, 2001 and the AUJUlt 20. 2001 toby denying
certi(\('alinn flf PAn'!'. re'1u~r to certify r~ imf'rlnculnry RPJleal themfrom. C:ollatenll artadf!:. al~ were l"f"jp'c!ffl.i in
Tn the Marter of the Application of Ameriled, Ohio (Formerly KnOh", as T1te Ohio Bell TelqJlro1lc Compan)'} filr
Approval ofan Afterm1Jive Form ofRegulation, Case No. 93-487.TP-ALT (Enlry of April 27, 2000; affd Entry on
Rehearln2 of June 12. 2(00); and In !he Malter qf the Commwion Orden'd llTvealillofion oflire Existing Loca/
Excllmrge GUidelines, Case No. 99---998-TP-COI; In the Matler of the COlllmusion'.r Review of the Regulatory
Framework jor ComfH!titive Telerommurrications Services Under CJrapter 4917, Reviud Code, Case No. 99-563
TP-COI (Opinion and Order. December 6. 2oot}.
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Indeed, in its fourth and final word on this issue the Commission emphatically directed:

The request tor relUnds, havmg been <!erne<! at least three times,
shail not be consU/e~again.

January 16, 2003 Entry on Rehearing, at 1 26 (emphasis added). Flouting the Commission's

authority, PAO seeks to resurrect the refund issue -- this time through its consultant's tcstimony

110 less -~ based upon the ruse that it has discovered "new infonnation."

The "new information" that PAO relies on is nothing more than a recitation of the

existing record in this proceeding" of which the Commission certainly was aware when rejecting

the refund argument on four previous occasions. Thus, no basis exists to reconsider thIs Issue.

PAO's testimony is: nothine m<lre tha~ an untimely and improper (fourth) request for rehearina.

See Section 4903.10, Ohio Revised Code (requests for rehearing must be made by written

application and filed with 30 days of the date the Commission's entry is entered in its journal). If

PAO believes that it has been aggrieved by the Comrnission's detennination. its proper recourse

i:s lu tt::St Ohio's long-standi.ng precedent, which is binding on this Commission, in an appeal to

the Ohio Supreme Court.

Notwithslanding that PAO is barred. as a matter of law. from re-asserting the refund

argument, SBC Obio is compelled to state that the PAO bas completely misconstrued the

docketed infonnation on which it relies. In essence, PAO asserts that because SHe Uluo did nol

file a new payphone tfl.riff after the C'.ommi~~ion issued its entry of December 19.1996 in this

docket, its rates in effect from April 15, 1997 through January 30, 2003 (the date interim rates

became effective) were unlawful and subject to partial refund. SBC Ohio did not file such new
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tariffs as contemplated in the Commission's emry.l because it already had done so for the

COCOT Lllle on April 9, [985 WIder Case No. 84-834-TP-ATA and for the COCOT Coin Lino

on September 19. 1996 under Case No. 96-844-TP-ATA. Instead, sac Ohio submitted data to

this Commission on May 16. 1997 that supported that its existing tariffs were in compliance with

the new services test.] The mriffs, as subsequently revised on numerous occasions, have been in

force ever since their filing and the rates charged thereunder were lawful until ordered changed

by the Commission through Iht: L'"Swblishment of jllLcrim ral~ cm:ctivc Iaumuy 30, 2003. To

order a refund based upon the incremental difference between the rate PAO members were

charged during tne period from Apri[ 15, [997 through January 29, 2003 would constitute

unlawful retroactive ratemaking, as the Commission has recognized on four separate occasions.

Because of PAO's disregard of the Commission's order. SBC Ohio now must ask the

AHomey Examiner to find, for a fifth time, the Conunission's exclusion of the refund issue from

this proceeding and to strike the following testimony of PAO witness Starkey and his related

attachment:

1. Page 3, Lines 62 through 65: Improperly identifies
refunds as an issue in this proceeding.

2. Page 4, Liues 79 tbrough 82. Improperly asks the
Commission to revisit the refund issue.

3. Page 8, LiBe 191 through Page 10 Liue 267: Improperly
attempts to lay a fOWldation that SBC Ohio improperly
applied the new services test as it existed in 1997, »etting
up a straw man in an attempt to support PAO's improper
refund testimony.

2 The December 19, 1996 entry instructed LEes to file tariffs to provide two paypbone access lines. One
access line was to accommodate paypbones \Jtilizing iostromenl implemented "sman" payphone technulogy
("COCOT Lint'''). lind fhp orh~r llCCe.<;<; line w:!<; to !'iUpport "dumb" payphones utiliziili central office tcdUIUlov,y
C'COCOT Cow line"),

3 This data is the same study upon which PAO witness Starkey relies in his prefiled direct testimony and
which is included in Starkey Attachment 2.
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4. Page 43, Line 1049 tIlrough Page 48, Lioe 1148:
hnproperly provides testimony to support the refund issue.

5. Starkey Attachment 4: Improper attachment that the
Commission already considered in rejecting the refund
issue in its November 26~ 2002 Entry and January 16,2003
Entry on Rehearing.

sac also requests that an expedited ruling be made on this motion. Hearing is scheduled

lO commt;nt.:t: ill lilt::; maHcr on August 2(j. 2003 and an expedited luling is requested in ordel- that

resources that should be devoted to legitimate issues in this proceeding will not be diverted to an

issue that the Commission already has rejected four times.

Respectfully submitted,

Jon F. Kelly, Esq.
Mary Ryan 1'enlon, bsq.
150 E. Gay St., Room 4A
C".olumbus. Ohio 43215
(614) 223-792& (telephone)
(614) 223-5955 (facsimile)
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Wil iam A. Adam ,
Dane Stinson, Esq.
BAlLEY CAVALIERJ LLC
One Columbus
10 West Broad Street, Suite 2100
Columbus, Ohio 43215
(614) 221-3155 (telepllone)
(614) 221-0479 (facsimile)



CERTIFICATE OF SERVICE

A copy o[sac Ohio's Motion to Sinke POrtIOns or the I'ayphone AsSOCiation of Ohio's

TestiJJ1Qny and Request for Expedited Ruling wa..c:: iC:eIVOO upon the following interes.ted persons

William S. Newcomb, JL
Stephen M. Howard
Philip F. Downey
Vorys. Sater, Seymour and Pease liP
P.O. Box 1008
ColwnbWl. Ohio 43216-1008

David C. Bergmann, Esq.
Ohio Consumers Counsel
10 West Broad St., Suite 1800
Colwnbus. OH 43215

Matthew 1. Satterwhite, Esq.
As&is(anl AUumey Gencral
Public Utilities Section, 9'" Floor
180 East Broad Street
Colwnbus,OH 43215

335j(J9.1 6

..._-•.•.._--_....__._-------



l,reM NORTtlCOASl I'AYPHONES

EXHIBIT TWO
iTUElDEC 26 2()(J(j 13;05/ST. 18'08/1"0. 5fl??7B2541 P

(TUr)D~C ?'J 2UU5 13:05/ST. 13 rJ3/No_ 5!J22782541 P

KELLOGG. HUBER. HANSEN. TODD &. EVANS, p.L.Le.
1301 II. STRt:ET. H,W.

SUITi: lOOO W£S Y

w ....SHINGTON. O.C. 200015·:3317

I"IICHA,EL ~ ME:LLOGr.

PETER." HU6ER

""'AFilII c. _"~E.H
to<. CHRIS TODD

~~Tky""~'

..JEf'f"R['l' ". LA....KLN
....US'nN C. SCHLICK

BJs: Parte Filing

120Z-! .l215-7QOO

April 10. 1997

F~SI~IL£

120~1 328·7999

Mary Beth Richards
Deputy Bureau Chief
conwon carrier Bureau
F&deral Communications Commission
191' M Street. N.W .• Room 500
W:urhington. D.C. ~05S"

In re Implementation of the Pay Telephone
Reclassification and Compensation ProviB~ons

of the Telecommunications Act of 1996,
CC Docket No. 96-128

Dea.:r Mary D-e.th.

I am wric~ng on behalf of the RBOC Payphone Coalition to
request.a limited waiver of the Commission's intr.iu:t:i'lt:.c::! r;lri-ffing
re~irements for basic pdyphone lines and unbundled faatures and
functions. as set forth in the Commission's 0x::der4 in the above-'
cuptioned docket. I am also authori~ed to state that Amerit@ch
Juill-~ In LlLlfoi L.-e.quest..

As we discussed yesterday., and as I explained in my Lett~r

of April 3 ~ ] 997 ~ nnn... o-f llR nndPTst:ood the payphon8 order= to
require existing. previously-tariffed intrastate payphone
services r such as t.he COCOT line ... to meet. the Commission's -new
services R test. It waD our good faith belief that the -new
serv1ceD R test applied only to ~ services tariffed at the
federal level. It was not un~il the Buroau issued ita
·Clarification of State Tariffing Rcquirement~ as part of its
~ of April 4, ~9?7, that we le~rned otheL~ise.

In most States, ensuxing that previo~Bly tQriffed payphone
serviceo meet the -new servicea- test~ although An onerouQ
proce9S~ should not be too problematic. We ara gathering the
relevant cost information aod will ~ prepared to certify that
those tariffs satisfy the costing.6tan~ardsof the -new servicesR

tesL. In some States, however. there may be a-discrepancy
between the existing state tariff rate and the -now serviee~~

test; as a resu1t. new tariff rates may have to be fi1ed. For
example. it apppar~ ~h~~. in ~ fpw St~tQg. th~ oxiGt~~g at~to

tariff rate for the OOCOT line used by independent PSPs may be
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(consistent with state regulations) to provide a credit or ether
'~ ccm;c!ffl-sut.i-o:n ..t-Il"" ;3-~:l~J~b:a>l!t~-s'-- Mck·" ~,-~,.1f'··J,5-;.-:,'1·~"·

The requested waiver is appropriate both because special
circumstances warrant ,a deviation from the general rule and
because the waiver will serve the public interest. Becau~e the
federal -new services" test bas not previously been applied to
~isting state services -- and because the LEes did'not
understand the Commission to be requiring-such. an application of
tne test until the commission issued its clarification order just
a few days ago - - specia.l circumataf1Cep exist to grant a limited
va1ver of brief duration to address this responsibility. In
addition. granting the waiver in this limited circumstance will
not undermine. and is consistent with, the Commission's overall
polLcie~ in CC DockeL Nv. '6-128 ~u Leclaaalfy LEe payphone
aSBetB and ensure !air PSP compensation for' all calls orig1nated
from payphones. And competing PSPs will suffer no disadvantage.
Indeed, the voluntary reimbur69T1l.nl:. mechanicnlI diocuosed above
which ensures that PSPs are. compensated if rates go down, 'but
does not require them to pay retroacti~~ additional compensation
if rates go up -- will en~ur~ that no purchaRer of p.yphon.
services is placed at a diaadvantage due to the limited waiv~r.

AccQrdingly, we request a limited waiver, aa out~ined above,
of the dommisBion's intr~state tariffing requirements for basic
paypbone lines and unbundled featurea and functions.

We appreciate your urgent consideration of this matter.
Copies of this letter have·been served by hand on the APCC. AT&T.
Mel and sprint.

Yours sinc.erely,

,,"-~.~~
Michael K. ,Kellogg L .

cc: ~ Abeyta ~istopher Heimann
~omas Boasberg LRaQhika Karharkar
......eraig Brown \.Regina Keeney

___ ~_!~nte~~b",e"'~J.1e,:::,c:"'''Tz:e~Y'c-_JId';j~·~n",d,,,.~X~jn~n..e'll¥'- _
LMichael Carowitz ·~ol Mattey
t..oJ-ames Casserly 'LA-;'"'" Richard ~tzger

-l-Je.mes Coltharp \John B. Muleta
\..--ROse M. Cre11in ~dy Nitsche
L..Oan Gonz.alez

~nt Olson
lMichael pryor
James Schlichting

tiB1_i p. sci ato
. .LMne Stevens

WH.-chard Welch
Christopher Wright
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This letter will rlArify thp request I made yesterday on
behalf of the RBOCs for a limited waiver of the Commission's
int~astate tariffing requirements for basic payphone lines and
unbundled features and functions.

To the best of my knowledge, all the RaOCs have (or will by
April 15. 1997, have) effective state tariffs for all the bRRir.
payphone l.ines and unbundled features and functions required by
the. Commission's order. We are not seeking a waiver of that
requirement. We seek a waiver only of the requirement that those
intrastate tariffs satisfy the Commission's -new services- test.
The waiver will allow LEes 45 days (from the April 4 Order) to
gather the relevant cost information and either be prepared ~o

certify that the existing tariffs satisfy the costing standards
of Lhe -new services· teat or to tile new orrevise~.tariffB that
do satisfy those standards. Furthermore/ as, noted. where new or
1€vitied LdLiffs are required and the new tariff rates are lower
than the existing one5~ we will undertake (consistent with state i

requirements) to reimburse or provide a credit back to April 15 •.
1997, La thoEle purcha15ing the sel.vlces under t.he eXisting
tariffs.
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I. bm>.e._,t_hi.s..JO,laLifjr.atiQll,_~!lel.."fL-'.b. __'_~""~'*'~l$!*a.,.
"av'e" -been~-8ervecf by-~han-cC-on the APCC, AT&T I Mer and Sprint.

Yours sincerely,

1W.·JI::.~_hQ L_ J-=t)..'Q---.---.D~'"

Michael K. Kellogg C. CS....

cC': Dan Aheyt a
Thoma:s Boasbt=J.'::]
craig Brown
Michelle Carey
Michael Carowitz
James Casserly
JaDeS Coltharp
RegS M. Crollin
Dan Gonzalez
christopher Heimann
Radhika KaTmrirk~r

'Regina Keeney

Linda Kinney
Carol Mat.tey
A. Richard Metzger
John B. Muleta
Judy Nitsche
Brent Olson
Michael Pryor
J"amelJ !3chlicht.l.l1~

Blaise Scinto
Anne Stevens
Richard We.lch
Christopher Wright
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NOTE: COH1!ntNTJAL b'CLOSURE8

Rbgor Mont9C1N~ .
T.l.cD..unlca~lon. DJv~lon

P\lblic 1Jt1HU.. co..l ..ion of 01'l10
lAO £_.t- Jll:'$ac .tl'••~. 'rd lPloDII'
Columbu., Ob1Q .'215-37t3

Rei .or T.lcpbon. rarltt.

) . TrZtft••J:tt:.d vitti tbh. Hittel' are Wit IJUP.P14"t u.tariala
.&:-1. .. t.lU!iI t,.g th. OC'OCOT-I;:o!n L.1na and CQCOT Llne t.a~I.U'. or
A.m.ritech ohio.

Th••• ma~.Tl.l~, .lo~ with oth..r ~t4~1&1. ba1ng tl1~

conc:.urr.nt.~y (C9P.1.•• or Whi.;:)J ~. -.lao "1119 yrov111.d to you),
u ...qbllitt.a4 uMAI' tll* P6Y t..l.ph~. pt(lyldOBli or s-at1on. 276

. of ~. ,..hcC'IlMQftJ.eat19b» Ac.t Df It,. .n4 the or4.r. of U.
r.d...~1. Coaun1Acloni ca.J,••1.oa (-FCC-) 1.PI"~ that laY
In lU CC Doc*.t 10. 91-1411. 11ler., the rcc b.. reqail1a4 Looll

----- bchan;. e.~r1er. (UOJ19 othar thlng.l-w-til...· caru.iA brUt.
with IQU r-vulator}t ea-i..lona In order that thai LBCII'
a.ttll1at:_ P&:rP1011. DpenUan•••y tl8eGU df.,ible to rwI.h.
paypbone coapQIaUon troaI !nteraxchanqe our1.n. To tb. otant
that. eUCb tulrtt d14 ~ already exbt tba ~v.·1iUtd tariff.
were or191n1.11y flled vl'th thh eDai••lon 'Under .u.eb J'Ce .(t~
and P'Il;""U~t to the Ilppl!C1• .ble ,prevblc". of Advanu"ca OIl.J.o.

In tJlia MOre r.".nt Order of tla. ~l.t. Co.-on cantu
Bur.au, ~.l•••~ April 1'. 1'11, the FCC ~. Clatlr1~ ~4 ia~
ct !.t...arU..ar Cl~.¥'. 'to raq1J.b. tbat:. ~ .. uc.' .bote qarlt't.
net the -new .trv1c;;•• t ..t" ..t aut 1ft the FCC'. rul•• at. 41
c.r .•. '1.4'(9)C2J~ vlthout r.9.~d to ~tber any at ~ ••rylee.
var...o~u.l1f "new- .Q'Vl~.. ~. anelosad ut.*.rbh u. -
J.ntandad. to C1lolra any t.echnical d.t.~ in t.h.l~ regaTd.

Ali, ;oethcted. In th_ '0:'. A.pril 15 Or4al', JaerUacb .
Ohio hllll aqr••d that U ..tat. coa.bdonl, upon rtllv!1nIbV the..
neW' .at.rIal. concwrnlflCJ the. ·nav ••rvic:.. te.t.· raqo~ ..ny

....•._.._........•..•..•-_._-_.-.--- .._-----
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tariti rat•• to b. ravl••d dovnward, Amarltaeh Ohio will &aka
..otul1<l. ot thoaa rata. back ~throuqh April 15. 1"7. IIOW".r,
AlllerUoell 01>10 btoUav.. thot the .hov.-H.ted tor1tt. ur tb.
FCCI. -n.v ••rvic•• test at the t~. Q~ .uch ~.rift.' filing and

'_H._~ha.t the ~ymUtatt.QlLa.cCQ'l'neyjft!fth'. 1 U.Il'I"f=had it bUh _._-,-~~,-
----.~. that tI.a, would "",,. tully de.OMtntad tlJalr .

oompHonea. l'l>e..otore, the Illrtblr docwoantot1on do.. not ....u11
In ony ~anq. in the axlltlnq rat•• in tho.a tarltta.
Con..'fIl""Uy, it wHl not 1:1. neo....Z'Y raJ: thia COd.l..IOIl to
talc. any turthv action. 1M.ad, the rec'. Apdl 15 Order, Ln
paragt'oph 8, ....cltlc.Uy oonto.l'lot., that atat. couiJla1"". -l
".".1104. thai; ."bLlng urHr. arl oona1at....t viti> the
requiremant. at sletion au and there.' a ••"ar.l ord.... and thai
-in 8Udh case no turth.r tiling_ ar. ~equired.N

Th••• co.t ,tudio. ara 'l1bmittad to you on 0
p&"oprietary baai_. all i. cu.toury in the c••• at 8uoh COlt
,tudie•.

. Tl>ank you tor .your attention to thia .atbr. 1'1....
contact at 814/a2J-5930 It YO\1'h.~ any ~.s~icne. .

vary ~ly your.,

1).d<ri't<. f!q----
Vit". R. ey.r...

Enclo-ures

-_.....~. _._~ ...,.-



CERTlFICATE OF SERVICE

I, Silsa Cabezas, hereby state, under penalty of perjury, that on this 26th day of
December, 2006, a true and correct copy of the foregoing was mailed, emailed hand-delivered, or
tiled with the Federal Communications Commission to:

Federal Communications Commission
Attn: Thomas Navin, Bureau Chief
Wireline Competition Bureau
445 12th Street, SW
Room 8-B201
Washington, D.C 20554

Federal Communications Commission
Attn Marcus Maher, Legal Counsel to the Bureau Chief
Wireline Competition Bureau
445 12th Street, SW
Room 8-B201
Washington, D.C 20554

Federal Communications Commission
Attn Thomas Buckley, Legal Counsel to the Bureau Chief
Wireline Competition Bureau
445 12th Street, SW
Room 8-B201
Washington, D.C 20554

Federal Communications Commission
Kevin 1. Martin, Chairman
445 Izth Street, S.W
Room 8-B201
Washington, D.C 20554

Federal Communications Commission
Michael J Copps, Commissioner
445 Izth Street, S W
Room 8-B115
Washington, D.C. 20554

Federal Communications Commission
Jonathan S. Adelstein, Commissioner
445 12th Street, S W
Room 8-AJ02
Washington, D.C 20554



Federal Communications Commission
Deborah Taylor Tate, Commissioner
445 12th Street, SW
Room 8-A204
Washington, D.C. 20554

Federal Communications Commission
Robert M. McDowell, Commissioner
445 12th Street, SW
Room 8-C302
Washington, D.C. 20554

SBC Ohio
Attn The Ohio Bell Telephone Company
45 Erieview Plaza
Columbus, OH 43215

The Public Utilities Commission of Ohio
Attn: Alan R Schriber, Chairman
180 E. Broad Street
Columbus, OH 43215

<:. ..
Silsa Cabezas


