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DEC 132006
December 13, 2006

Ex Parte

Chainnan Martin
Federal Communications Commission
445 12th Street, S. W.
Washington, DC 20554

Federal Communications CommiSSion
Office of the Secretary

Re: Implementation of Section 621(a)(1) of the Cable Communications Policy Act of 1984 as
amended by the Cable Television Consumer Protection and Competition Act of 1992, ME
Docket No. 05-311

Dear Chainnan Martin:

This notice is to record the concerns of the Administration of the City of Duluth regarding the
upcoming FCC order on cable franchising. Our comments are summarized as follows:

I) The proposed rule eliminates incentive for providers to negotiate in good faith. Ifthe city and the
provider do not come to agreement within 90 days, the provider can proceed without an agreement.
They can then make money using our public land without considering local needs. This framework
would be unreasonable.

2) The proposed rule lacks a remedy for geographic discrimination. Public, Education and
Government Access, or PEG, are tools to engage our local communities in democracy. Democratic
participation should be for all, not based on a company business rule. The public-right-of-way is
owned by all in our community, not just those in an area lucky enough to be served. We believe that
inevitable market imbalances must be anticipated by the FCC, as they were by Congress, and that any
rule-making must provide these three elements:

A) A standard for identifYing imbalances in service.

B) A party responsible for identifYing the imbalance-logically, the municipality.

C) A means for prevention or remedy ofthe imbalance.

3) The proposed rule reduces the support for PEG or other community media services from what

CfliZCJIS tl1ld Ol/W)trtJllt!11l working to8~hcr 10 plYlIJlde tin anWl'Ol1l11e/ll in which
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is allowed by current Federal law. We believe this is an arbitrary reduction which will hurt our
communities. It is in direct contradiction to language authored by telephone companies and already
passed in key states such as California and Tell:as. This reduction would eliminate a valued
community resource with no demonstrated effect on either subscriber price or level ofcompetition.

4) The changes being proposed to the law are dramatic. We believe that such changes to the law
should be made by Congress, not the FCC. These changes will slow competition by confusing the
legal framework. Such changes should be decided by law-makers. not the courts. The FCC should
not usurp Congressional authority.

We look forward to working with the FCC to establisli a process which supports both competition
and community fairness. Please contact us if you have questions or comments.

Sincerely,

~~~ .-.,.L..-L"-"I....I,......··.._·....·~..

. HERB W. BERGSON
Mayor

CC: Commissioner Tate
Commissioner MacDoweU
Commissioner Adelstein
Commissioner Copps
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December 13, 2006

Ex Parte

Chairman Martin
Federal Communications Commission
445 12th Street, S.w.
Washington, DC 20554

Federal Communicabons Commissioo
Office of the Secretary

Re: Implementation of Section 621(a)(I) of the Cable COllununications Policy Act of 1984 as
amended by the Cable Television Consumer Protection and Competition Act of 1992, MB
Docket No. {)S.:J11

Dear Chairman Martin:

This notice is to record the concerns of the Administration of the City of Duluth regarding the
upcoming FCC order on cable franchising. Our comments are summarized as follows:

I) The proposed rule eliminates incentive for providers to negotiate in good faith. Ifthe city and the
provider do not come to agreement within 90 days, the provider can proceed without an agreement.
They can then make money using our public land without considering local needs. This framework
would be unreasonable.

2) The proposed rule lacks a remedy for geographic discrimination. Public, Education and
Government Access, or PEG. are tools to engage our local communities in democracy. Democratic
participation should be for all, not based on a company business rule. The public-right-of-way is
owned by all in our community, not just those in an area lucky enough to be served. We believe that
inevitable market imbalances must be anticipated by the FCC, as they were by Congress, and that any
rule-making must provide these three elements:

A) A standard for identiJYing imbalances in service.

B) A party responsible for identifYing the imbalance-logically, the municipality.

C) A means for prevention or remedy of the imbalance.

3) The proposed rule reduces the support for PEG or other community media services from what

Cilizcn.~ (md (](Ivcmmelll working t()gcther to provide 011 CIIVi,.olU1ltml in wllich
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is allowed by current Federal law. We believe this is an arbitrary reduction which will hurt our
communities. It is in direct contradiction to language authored by telephone companies and already
passed in key states such as California and Texas. This reduction would eliminate a valued
community resource with no demonstrated effect on either subscriber price or level of competition.

4) The changes being proposed to the law are dramatic. We believe that such changes to the law
should be made by Congress, not the FCC. These changes will slow competition by confusing the
legal framework. Such changes should be decided by law-makers, not the courts. The FCC should
not usurp Congressional authority.

We look forward to working with the FCC to establish a process which supports both competition
and community fairness. Please contact us if you have questions or comments.

CC: Commissioner Tate
Commissioner MacDowell
Commissioner Adelstein
Commissioner Copps

Citizens and Govt'l71ment wo,-king Iogellu:r to provide an envirollment in which
0",. communUy can enhance iL." qmllit:y oflife ami cQnt;mle to pr(lspcr
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Chairman Kevin J. Martin
Federal Communications Commission
445 12th Street SW
Washington, DC 20554

December 13, 2006

FILED/ACCEPTED

DEC 132006
Federal CommunicatiOll8 CommiSSion

Office of the Secretary

RE: Implementation of Section 621(8)(1) of the Cable Communications
Polk Act of 1984 as Amended b the Cab . ion Consumer Protection
and Com etition Act 0 1992 MB Docket

Dear Chairman Martin:

On behalf of the Center for Individual Freedom and its more than 250,000 supporters and
activists nationwide, I am writing to urge you and all other members of the Federal
Communications Commission to support the implementation and enforcement of "video
choice" rules for video franchising, the "Section 621(a)" provisions. The current lack of
real choices for consumers in video services is harmful to our national economy and
competitiveness.

Currently, only a small handful of local jurisdictions have provided consumers genuine
choices in their respective markets. Consumers in most communities have only one, or
perhaps two, local video service carriers to choose from, rather than the myriad options
all Americans enjoy in comparable markets for telephone and Internet service. The
burdensome barriers to competition that the current system has erected have created a
virtual monopolistic market, dominated by a few companies, controlling both prices and
the pace of innovation.

Indeed, such lack of competition violates the spirit of the 1992 Cable Act, which called
for a prohibition on unreasonable refusals to award competitive franchises. Competition
has been endorsed by Congress; the franchising process was meant to expedite video
competition, not hinder it. Yet, in the 14 years since Congress passed the original Act,
barriers have been erected to obstruct competition from ever reaching these markets.

In fact, there are competitors ready, willing and able to provide consumers alternative
choices to their current video service provider. But the current system, and the anti
competitive barriers that it created, has made it too burdensome and inefficient for these
new competitors and their new technologies to reach consumers.

The proposed action before the FCC would remove the artificial and counterproductive
barriers to entry. It would establish reasonable deadlines for local franchising authorities
to rule on franchise applications. Right now, many video service competitors are kept in
limbo by local authorities, who refuse to rule on their application one way or the otheL

113 South (:olllmb115 Sneer. S\litt 3JO. ,i\lrnndria, VA 22Jl4
Phone: 703.535.5!H6. 'Fa.t: 703.535.5IBli
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December 12, 2006

Chairman Kevin Martin
Federal Communications Commission
445 12th Street, S.W.
Washington, DC 20554

FILED/ACCEPTED

DEC 132006
Federal CommUnications CommlBBIOll

Office of the Socretary

Re: Implementation of Section 621(.)(1) of the Cable Communications Policy Act of 1984 as
Amended by the Cable Television Consumer Protection and Competition Act of 1992.MI'....,.8U

Dear Chairman Martin:

We write on behalf independent content providers ",no stand ready to provide the American public
with a more diverse set of viewpoints and information as a result of new entry into the video
distribution market. We strongly urge the Commission to act now in order to hasten competitive entry
into the video market by addressing problem areas with the current local franchising process that delay
or prevent video competition.

There is an urgent need for new competitors in the video distribution market. Not only have cable
prices been rising at alarming rates over the past decade but incumbent cable operators are stifling
programming diversity and localism. Independent networks, as a group, are excluded under the
current structure.

Recent research indicates that under the current market structure, the top video distribution networks
carried-on a non-premium, national basis-less than 1% of channels with no media affiliation. A
number of studies, including one by the GAO as well as academic studies, confirm that the top cable
operators are much more likely to c&ry their own affiliated channels than independents. At the same
time, independent channels have been shown to cost less than 1/3 of what affiliated channels cost. So
independent channels apply downward pricing pressure on what the consumer pays. The best way to
ensure diversity of information sources. lower prices for cable TV, higher quality programming and
more consumer choice is to create an envirornnent that allows for the rapid deployment of more
platforms and greater competition which will also create more competition in the content space.

New entry into the video market will give independent programmers significant, additional
opportunities for carriage. First. many new entrants, including the traditional telephone companies, are
building new fiber optic networks, which have the capacity for carriage of a greater number of
channels than do networks currently used by incumbent cable operators. Second, most new entrants do
not own programming and, therefore, do not have the incentive to discriminate against independent

PO Box 14911. ToI1Ilu..... noricla lUI?
Pb•••:(810)539-141t
F.., (8!IO)219-5153
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programmers in making carriage selections. Instead, these providexs have a strong incentive to offer
the diverse programming of independent content providers in order to differentiate themselves and to
better compete against incumbent cable providers. Making such programming available to the public is
important to our democracy. The carriage of independent content providers increases the diversity of
information sources and contributes to ideas in the marketplace.

New entrants, unlike their cable predecessors, are showing a willingness to carry such important
content. Adopting regulations that encourage rapid new entry into the video market will promote
programming diversity and localism. We, therefore, encourage you to act now to address the aspects
of the cmrent local franchising process that frustrate the pro-competitive mandate of Section 621 and
that delay or prevent more widespread video competition and broadband deployment. Taking this vital
step will help ensure that independent content providers have the opportunity to contribute their
valuable voice to the marketplace of ideas.

Sincerely,

/1. L0 f'ru1m\li\.
JJ;'f;;obnk~
Chairwoman
Video Access Alliance

2



c 1206 01:21p Shona Gorham
850-219-5755 p.1

ideo Acce!i!i Alliance

FACSIMrLE TRANSMITTAL SHEET

TO: BRUCE GOTTLIEB
Legal AdYiao< to C"mmj'sioner Copps

COMPANY:

FCC

FAX Nti~~BER

2102-418-2802

PHONE NUMBER".

RR DOCKET NUMBER 05-311

Fw>.<JULIA JOHNSON

DATE.:
DECEMBER 12, 2006

TOTAL NO. OF PAGES INCLUDING COVER:

3

SENDER'S REFERENCE NUMRER.:

800-539-1470

SENDE.R'S FAX NL.:MBER;

!l5G-2t9-S755

o URGE"T ~ FOR REVIEW

NOTES/COMMENTS·

o PLEASE COMMENT 0 PLEASE REPLY o PLEASE RECYCLE

PO flQX 14917 TALLAHASSEE. FL H317

PHONE: I-BOO~539.14'O FAX: (8S0) 219-5751



12/12/2005 13:05 2024554918 NATL BLACK CHAMBER PAGE 132

.A113 ()S -:·3 }I

Federal CommUnications Commission
OffIce of the Secretary

't
"" ,I"

. Ne_I .,.e--..,.
. 1.3lIO~n_Jcut"Y"__..... *Ifl.~_I...... DC z003ll

202 ... '.... 2'••• "1..."""""'1'" m"" rI' n_ae Na

December 12,2006

Chainnan Kevin Maron
Federal Communications Commission
445 12'h Street, S,W.

Washington, DC 20554 .' . . ... , .•. ' ...•
. 'MBDOCDTMO:"'J)'

Re: Implementation .of SeCtion 611 (8)(1) of the C·.ble Communications Policy Ad
of 1984 as Amended by the Cable Television Con'!umer Protection and Competition
Act of 1992

Dear ChailTQan Martin:

The National Black Charn~rofCommerce is a busi;less association representing 95,000
Black owned businesses arid provides an advocacy ejat reaches one million Black owned
businesses. We have 190 affiliated chapters domesf.¢aIIy and globally, and are nonprofit,
nonpartisan and nonsectarian dedicated to the econo JIBC empowerment of African
Americl\!l communities.

,

We write on behalf of the •millions of American com,umers who have seen ·their cable
bills skyrocket over the past decade and, therefore, d,~mand and deserve a greater choice
in video service provid~. We sltongly urge the COllunission (0 hasten competitive entry
into the video market by streamlining the local francJ~sing process, which bas proven to
~a sillnificant barrier tovideo competition. The COpmllssion should act now to adopt
meaningful rules in this proc~ding that wiIl eocoon ge video competition and broadband
deployment.

The promise ofwidespt'\'lad video competition is now' stronger than ever. New entrants
into the video market - including the traditional telq~one companies - are investing
billions of dollars to buildstate.of-the-art fiber netw,jrks that can deliver hundreds of
channels of programming,enhanced interactivity, anl~ blazing fast broadband speeds. We
urge the Colll.tnission to adopt rules to address the ob~taeles posed by the current video
franchising. process so that these competitive and inn;pvative services may be made

No. ill Cop:es r:x'dO
Lia: J\BCDE
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available to as l1UIJIy Americans as qUickly as possi::!le. There is simply no justification
for allowing local authoritiesto frustrate the pro-co:l1petitive policy of Se<:tion 621 (a) of
the Cable Act by unlawfully delaying or, in some irftanccs, even foreclosing, video
competition. i

The Commission recently found that from 1995 to ~:!J05 cable rates have risen 93 percent.
At the same. time, the Commission has also found tHlt since 1996, the prices of every
other communications service have declined while (:jIDle rates have risen year after year.
These figures come as no surprise given the lack ot ~irelinecompetition in the video

distribution market. While satellite providers have 1:~ steadily gaining customers, FCC
data indicates. that only thecompelition from a secorid wireline cable operator exerts a
downward pressure on prices. Unfonunately, less lli1m twO percent of communities have
the benefits of suchcOlilpetition. '

!
;

New entry into the video market can be expected to'leliver tremendous benefits to
consumers. Not only should increased competition:lring lower cable prices, but.it will
also generate greaterprogJ:'llDUJling diversity and mc,~ service options. In addition, by
removingbaniers to entryinto the video market, the ~ommission will achieve its goal of
promoting greater broadband deployment As the C,?mmission has recognized, the
revenues realized irom video offerings will help fun:! the roll-out of the next-generation
broadband networks over which those services willl:1e delivered.

Consumers need the benefits of video competition (d' which they have been waiting for
over a decade. including relief from ever-rising cablij bills and improved service
offerings. They also nee<! increased access to state-or-the-art broadband networks that
will allow them to function more effectively in the v.'brkforce and participate more fully
in our society. Ali the record in this proceeding doc! '/nents, several aspects of the local
frlw'.'bising pwt;esspose an obstacle to these goals aI,d run afoul of the Cable·Act. We
Uf!C you to act now to address the problems with thl:icurrent local franchising process in
order to speed new entry into the video distribution H~ket and spur on in creased

,

broadband deployment

Sincerely,

~C!.~

HARRY C. ALFORD
President/CEO
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The Bronx Community Cable Programming Corporation

12113106

ChainTIan Kevin J. Martin
Federal Communications Commission
445 Ith Street, S.W.
Washington. DC 20554

FILED/ACCEPTED

DEC 132006
Federal Communication& Commission

Office of the Secrotary

Re: Implemelllatioll ofScctioI1621(a)(I) of\he Cable Communications Policy Act of 1984 as
amended by the Cable Telev;51011 COMumer Protection and Competition Act of 1992.
MB Docket No. 05-311

Dear Chairman Martin,

BRONXNET is the independent not-for-profit community media center serving the
people of the Bronx. We unite with Alliancc for Community Media members in calling
for compctidon without destruction of local, community controlled media.

1) The proposed rule eliminates incentive for providel"$ to negotiatc in good lilith. If the
city and the provider do not come to agreement within 90 days, the provider ean proceed
without an agreement. They can then make billions of dollars using our public land
withom considering local nceds. This framework wOllld be unreasonable.

2) The proposed rule lacks a remedy for geographic discrimination. Public, Education
and Govemment Access. or PEG, are tools 10 engage OUI' local communities in
Democracy. Democratic participation should be for all, not based on a company busines~

rule. The public-right-of-way is owned by all in our community, not just those in an area
lucky enough to be served. We helicve that inevitable market imbalances must bc
anticipated by the FCC, a~ [hey were by Congress, and that allY rtlle making must provide
these three elements:

A) A Standard for identifying imbalances in service.
B) A party responsible tor identifying the imbalance-logically, the municipality.
C) A means for prevention or remedy of the imbalance.

3) The proposed rule reduces the SUppOlt for PEG or other community media services
from what is allowed by currenl I'ederallaw. We believe this is an arbitrary l'edu~1ion>

which will hurt our communitieJ:'. It is in direct contradiction to language authored by
telephone companies and already passed in key states such a~ California and Texas. This
reduction would eliminate a valued community resource with no demonstrated effe~'t on
either subs~1iber price or level of competition.

4) The changes being proposed to the law are dramatic. We believe that such chnnges to
the law should be made by Congress, not the FCC. These changes will slow competition

Brom<, ~~~468.158B I rei rn8} 960· 7180
._ - I FdX (7181 S60-8354
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hy confusing the legal tramcwork. Such changes ~hoold hc decided by'lilwmakc,.~. not
t.he courts. The fCC should not YSYlp Congrc,sioQul authority.

We've trained thou,ands of residents in mcdiu prodll~tion and provide access to studio~,

equipment. channels and other reS(lllrccs so they might engage in civic participation
through media. Each year 13RONXNET trains hundrcds of intennediatc school, high
school. and collegc s[Udents through our Training Program for Future Media
Professionals. We provide access and training to not for profits so they may deliver
important infonnarion to the public regarding health, cclucation. and social services. All
of this und olher services that station, like BRONXNET provide, contributes to
community development and economic vitality in our society, while furthering Our
democracy. We look forward tl) working with the FCC to establish a process, which
supports both compctition and commlmity fairness. Please contact us if you have
questions Qr comments.

~;~ ,~~---
Michael Ma,; oboe
Executive Director
BRONXNET
250 Bedford Park Boulevard West
BRONX, NY 10468
(718) 960-715R
max@bronxneLllrg

CC: Christina Puuze
Chris Robbins
Heather Dixon
Rudy Brioche
Bnlce Gotilieb
The Bronx Congressional Delegation
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Chairman Martin
Federal Communications Commission
445 12th Street, S.W.
Washington, DC 20554

1-481 P.OO'/003 F-128

FILED/ACCEPTED

DEC 13 2006
Federal Communications Commission .

Office of the Secretary

Re: Implementation ofSeetion 621(a)(l) ofthe Cable Communications Policy Act of 1984 as
amended by the Cable Television Consumer Proteclion and Competition Act of 1992,
MB Docket No. 05-311

Dear Chainnan Martin,

This Fax follows up a conversation with your office.
rwas instructed to communicate by Fax

We unite with Alliance for Community Media members in calling for competition
without destruction of local, community controlled media.

I) The proposed rule eliminates incentive for providers to negotiate in good faith. If the
city and the provider do not come to agreement within 90 days, the provider can proceed
without an agreement. They can then make billions of dollars using our public land
without considering local needs. This framework would be unreasonable.

2) TIle proposed rule lacks a remedy for geographic discrimination. Public, Education
and Govenunent Access, or PEG, me tools to engage our local conununities in

democracy. Democratic participation should be for all, not based on a company business
rule. The public-right-of-way is owned by all in our communitY. not just those in an area
lucky enough to be served. We believe that inevitable market imbalances must be
anticipated by the FCC, as they were by Congress, and that any rule>-making must provide
these three elements:

A) A standard for identifying imbalances in service.
B) A party responsible for identifying the imbalance-logically, the municipality.
C) A means for prevention or remedy of the imbalance.

3) The proposed rule reduces the support for PEG or other community media services
from what is allowed by current Federal law. We believe this is an arbitrary reduction
which will hurt our communities. It is in direct contradiction to language authored by
telephone companies and already passed in key slates such as California and Texas. This
reduction would eliminate a valued community resource with no demonstrated effect on
either subscriber price or level of competition.

4) The changes being proposed to the law are dramatic. We believe that such changes to
the law should be made by Congress, not the FCC. These changes will slow competition



by confusing the legal framework. Such changes should be decided by law-makers. nOI
the courts. The FCC should not usurp Congressional authority.

We look forward to working with the FCC to establish a process which suppons both
competition and community fairness. Please contact us ifyou have questions or
comments.

I I

.__--->S....i°"'j5,......ercly--.____..
, /h&);~
'Tho~as J~txton
Public Access Director
New Bedford Cable Access
918 S. Rodney French blvd
New Bedford, MA 02744

CC: Christina Pauze
Chris Robbins
Healher Dixon
Rudy Brioche
Bruce Gottlieb
Representative Barney Frank
Senator John Kerry
SenalOr Edward Kennedy
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Chairman
and
Heather Dixon, Legal Advisor, Media
Issues, Office of Chainnan Martin
Federal Communications Commission

From: Elizabeth Park
Re: Implementation a/Section 621(a)(I) a/the Cable Communications Policy Act 0/

1984 as amended by the Cable Television Consumer Protection and Competition
Act of1992, ME Docket No. 05-311 - Ex Parte Communication

CJ Original(s) to follow Number of pages, Including cover: 5

Dear Chainnan Martin and Ms. Dixon:

The following is a courtesy copy of an ex parte submission filed by Hawaiian Teleom
Communications, Inc. in Docket No. 05-311 earlier today. Please contact the undersigned if you
have any questions regarding this filing.

Regards,

Liz Park

No. 0: Gop:es rac'd-'o(').L _
liS: AElCDE

Tho 'inIOlmlllilln cantMIDd inthi:l !x.cimila i:: c:anlidanU6I.nd my.:I\:Q QX\bin pri\lil4lllld lIaDmey-c6'cnlinl'CI'lMlion Qt'lf'Cf\ ptOdl,lCl. Tho WCIIm:IlCln i5 inJendDd Only r~ 1118
U2e et!he indiwid~lllr enliry Ia ,.,ham it is :adclro=""..od. If~ ate I1Qfh inll:ll~d f'lllOipiMlt, at the emp!Il)'" gr:IQanLr=pan::jt:l1a to dGirvariL '111M inllll\dad UlCi$)lllnl, '/O(J au
hor*y notifilld It1Id IIl"IJ \1M. Gj::.;amincllliDn.~ cr"'P11re 1l(lti= ~mwnica~gl1 i:;; ..QidIy PfUn.'\Jilad, If)"llol h~vo fll:Glvod l1'w fQCjm~. in 1lfI'OI'. p~~ Wrmodi::dllly
nl:llify\l:: bytQlo\1gtlllno. QI':l rGlum thl cltDlnll' ITIIS::Q;et Ia u; 0111\0 IlclctK$ &bo1Ie viii,". U.S. PoSIOI $O/'Ilteo. Ttlonk you,

II there a~ any problems with this transmission, please call (202) 350-5131.
0Cl94'094, I
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Federal CommunicatIOns CommIssIon
Office of the Secretary

The Honorable Kevin Martin
Chairman
Federal Communications Commission
445 12'" Street, SW, Room 8 B201
Washington, D.C. 20554

The Honorable Deborah Taylor Tate
Commissioner
Federal Communications Commission
445 12111 Street, SW, Room 8 A204
Washington, D.C. 20554

The Honorable Robert M. McDowell
Commissioner
Federal Communications Commission
445 lih Streel, SW, Room 8 C302
Washington, D.C. 20554

The Honorable Michael Copps
Commissioner
Federal Communications Commission
445 12'h Street, SW, Room 8 B1151
Washington, D.C. 20554

The Honorable Jonathan Adelstein
Commissioner
Federal Communications Commission
445 12" Street, SW, Room 8 A302
Washington, D.C. 20554

Re: lmplementarion o/Secrlon 621(0)(1) ofthe Cqble Communicarions
Policy Act 0/J 984 as amended by the Cable Television Consumer Proteclion
and Comeelll/onAcl ofJ992. ME Docket No. 05·311 - Ex Parle Communication

Dear Chairman Martin and Commissioners Adelstein, Copps, Tate and McDowell;

Hawaiian Telcom Communications, Inc. ("Hawaiian Telcom"), through its operating subsidiaries,
currently provides local exchange, long-distance, wireless, broadband and information services 10

customers in Hawaii, and plans to offer Internet-protocol-based television services ("lPTV'') using its
existing digital subscriber line ("D5L") fu.cilities. On February 13,2006, Hawaiian Telcom filed
Comments ill response to the Commission's Notice ofProposed Rulemaking in the above-captioned
proceeding (FCC 05-189, reI. Nov. 18,2005). Subsequently, the State ofHawaii and Hawaiian relcom
have been working cooperatively to process Hawaiian Telcom's franchise application. Hawaiian Telcom
respectfully submits these supplemental comments to address the particular eoncern of "institutional
network" or "I-NET" requirements permitted by the CommunieatiCllLS Act of 1934, as amended ("Act'') to
be imposed by state and local franchising authorities (LFAs).

1'77 Bishop Street ~ Honolulu ~ HI96B'3~,



12113/06 15:44 FAX 202 637 2201 LATHAM &WATKINS LLP 14 @003

Chainnan Martin
Commissioners Adelstein, Copps, Tate and McDowell
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As nOled in Chairman Martin's recent remarks to the forum hosted by the Phoenix Center, the
Commission's record confinos the local franchising process can pose an unreasonable barrier to entzy.
Chairman Martin specifically mentioned LFA inaction, franchise fee issues, and unreasonable build-out
requirements as examples ofaspects ofthe franchising process that have proven problematic for new
entrants. It also should be recognized that unreasonable I-NET requi:rements can be just as problematic
for new entrants and are anorher aspect ofthe franchising process that potentially can be so onerous as to
constitute "unreasonably refus[ing] to a\:Vard an additional competitive franchise" (Section 621 (a) of the
Act).

In its quest to obtain more facilities and equipment for local government use pursuant to the authOrity
granted to it to impose I-NET requirements, an LFA Ulay as a result creme an unnecessary barrier to the
introduction ofcompetition in the video marketplace and thereby delay or deny a competitive
marketplace. While LFAs are entitled to consider the benefits of additional I-NET facilities, such benefits
should be outweighed by the benefits ofcompetition. A national policy promoting competition in the
video marketplace and providing rational guidelines on the imposition on-NET and other conditions
would assist LPAs in establishing franchise conditions that best serve the public interest. l-NET
requirements, while pennissible under the Act, should not be unlimited for a new entrant but rather
subject to rational limitations such as being in proportion to the new entrant's presence in the market.
New entrants with no market share and limited multichannel video programming distribution (MVPD)
capability in the market should not have the same I-NET requirements as the incumbent cable provider
with a dominant market position and facilities deployed throughout the market. Otherwise, I-NET
requirements could effectively prevent pricing the fledgling service at rotes that are both affordable and
competitive with those of the incumbent provider.

Chainnan Martin also noted that in-kind contributions required by localities that are unrelated to the
provision ofvideo service can hinder new entrants, and that requests of a local franchising authority that
are unrelated to the provision ofvideo service should count towards the 5% cap on franchise fees. I-NET
requirements have no relationship with the quantity, quality, type or tenos ofvideo service offered to the
public in the local franchising area. In addition, I-NET is not related in any way to the LFA's statutozy
role regulating the use ofpublic rights-of-way. I-NET is simply another in-kind benefit Illat should counl
against the 5% cap. Otherwise, I-NET requirements could constitute an unreasonable barrier to entry,
making market entry economically impossible for Hawaiian Telcorn and other potential new franchisees.

o
•
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Chairman Martin
Commissioners Adelstein, Copps, Tate and McDowell
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In conclusion, Hawaiian Telcorn supports the Commission's goal ofaccelerating broadband development
by ensuring that the local franchising process does not Wlteasonably hinder competitive entry into the
video marketplace. Hawaiian Telcom urges the Commission to treat new enuants into the MVPD market
as it has treated new entrants into the telecommunications market. To advance its goal, the Commission
should preempt any state and local franchising requirements that cause an unreasonable delay, cost or
burden on new !PTV entrants, inclUding limiting LFAs' ability to require I-NET and other in-kind
contributions unrelated to the provision of video service as conditions to obtaining a franchise.

Sincerely,

~~Michael S..Ruley
Chief Executive Officer

o
@
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