
rhe Honorable Kevin Martin
Chalnnan
Federal Communications Commission
445 12th Street. SW
Washington. D.C. 20554

January 9, 2007

Dear Chairman Martin

These are my collected thoughts prompted by reading filings in opposition to pctitions for reconsidcrationh, Indiona llniversity and the Indiana Community Radio Corporation to seek reconsidcration by the FCC
of a decision in MB Docket No. 06-77 to reassign the frequency ofWXIU-FM, a low-power FM station
operated bv students at Indiana University Cox Radio, Inc; Newberry Broadcasting, Inc; Elizabcthtown
eBc. Inc: and Cumulus Licensing LLC seck to affirm WXIU's reassignment. I am sharing these
thoughts also with the other FCC Commissioners

I must admit to some unease upon recently receIving and reading the tilings of opponents to the
"bme-refereneed oppositions to pctitions t()r reconsideration.

I am SImply an outside observer to this FCC process. I am most assuredly not conversant in the thicket
of rules. regulations. proceedings and procedures that apparently accompany all matters, large and small,
brought betore The FCC as a regulatoryiadjudicatory body.

I do. however, grasp the essence of this particular matter. I undcrstand the conflicting objectives of the
parties. That's all pretty straight forward

What causes mc to grind my tccth, however. arc thc devices evidently well-trained, highly-specialized
la\\\ ers employ to conduct a winner-takc-all battle. These devices seem to emanate from some
underI\ ing logical construct, but that logic is not readily apparent to an untrained but observant person.

A litanY of apparently important terms virtually flies offthc pages ofthesc oppositional filings (e.g.
·tllnch fIling", "dcfcctive proposal". "expeditiously dismiss", "procedural and technical rulcs",
·technical and legal defccts", "cure defects". "counterproposal", "rule making petitions", "factual or

technical showing", "untimelv and unsupported by evidcnce", "public notice", "merits of claim",
"short-spaced", "after rounding". "seeondarv services", "integrity of the FM service", "first local
service".)

But none ofthcse terms appears to really pertain to the heart of the matter. Instead. these terms, these
dcv Ices. appear to be subterfuge serving marc to obscure than enlighten relevant issues.

Ho\\. mav I ask. do thesc temls constitute genuinc logic? Aren't they some ersatz form oflogic --i.e. an
IIlfcrior imltation-- substituting for the application of fundamental logic to the issue at hand? This ersatz
logIC seems principally to hide the undcrlying fundanlentals. What justifies this?



What I tind most objectionable III readmg these filings is the assnredness with which the opponents
"lIlpl", --indeed hide behind-- the phrase "so that the public can realize the benefit of lourl proposal."

I'm no fool. Having worked previously 111 a eompetitiw legislative and policy-making environmcnt, I
Ihmk I have a good grasp of the concepts of public benefit and public interest. But rve never considered
Ihe public interest to be fixed and immutable.

\lore speelticalh in reference to this matter. what I don't understand is how, without relevant and robust
1,.'\ Idc-nee. any private party can broadly assert that their proposal advances some purported public
mlcres! Yet that is a central elaim of the opponents. The bevy of procedural and technical arguments
,'mplm cd m their filings arc subordmatc to, not supportive of, this principal assertion.

Someh"'v, a central assertion is preslimed. Not supportcd, just prcsumed. As an observcr, I find this
\ en cunoliS

I can only sunnisc that the Commission, in the seventy-plus years since it was fanned to exercise
authonty and Jurisdiction over a wondrous comer of our physical world, has built up a body of rulings
and standards which, in its totality, now d.efines "public interest" -- and docs so unrebultably.

While this body of rulings and standards may have helped the Commission to simplify its job (and that of
altornevs representll1g their clients). it apparenth has brought an unfortunate side-effect. rcmoving from
Ihe CommissIOn am requircment to continuouslv delibcrate and dcfinc the public interest. Hence rulings
nl matters like the present arc relegated simplv to dry proccdural argumcnt.

rims. nevv argumcnts and petitioners tall to past presumptions and institutionalized prejudices. Isn't this
the tail wagging the dog" Is the public interest no longer a level playing field"

(r III not faulting the present Commission nor attonlC)'S practicing before the Commission. They merely
II1hented this bamaelc-Iaden ship. I am, instead, stating a puzzlement that the determination of public
lIltcn;st and benefit in all matters rdevant to the Commission' s jurisdiction seem govenlcd simply' by
retl'rence to the ship's log, i.e. where it's been, not where it's going. Such a rcstriction works to rule out
Ih12 possibility of new d...:stinations, new p0l1s and ncv.- trade. I fail to sec ho\'.- this outcome gt:nuinely
represents a public interest and benetit.)

Perhaps I am unusual in my viewpoint. but I can't accept a notion that the public interest merely 'builds
1I p' 0\ er timc like bamaeles on a ship's hull Nor can I aeccpt that such an accumulation by itself
umsfUlIfcs the public interest.

I tind It espccially remarkable today --in vlevv of a veritable explosion in wireless media employing
modulation. compression. coding and transmlssion teclmiqucs unimaginable when the basic task of
reglilating radio interference and nurturing the development of a nascent industry was handed to the
F(,C-- that the pennitted usc of a svvath of spectrum enJoymg very desirable propagatiou characteristics
1\ so hottled lip bv "ancient texIs" vv hose principles have becomc no longer subjcct to interpretation or
fur-minded applrcation, but vvhieh novv function mostly to vest an unalienable property right in people
and organizations demonstrating Iittle, if am , propensity to innoYate so to bettcr scrying the public (nor,

"



III the present case, an\' sensitivit\' to or inclination toward allowing expression of a broader public
llltcr-:st. )

So assured arc they in their 'property right', they need only assert it is consistent with the public interest.
'\io proof evidence or logical argument is necessary. Such attitude reminds me of the 1970's era bumper
sticker mockmg Ma Bell. "We Don't Care - We Don't Have To"

Frank". It doesn't bode well for the mdustry in Its present fonn. And thal's why rve written.

I urge the Commission to contemplate sclerotic adherence to its barnacle-encrusted "ancient te\.ts" may
\ Ield the utility (and markets) of the radio broadcast industry to newer. more capable forms of transport
located c1sc\\"hcn.:: in the spectrum.

I h'1\e to believe that if the\' were permitted or encouraged to do so, college radio stations like WXIU-FM
could emerge as a test-bed for a whole host of valuable wireless applications well-suited to the
characteristics of signals in the FM spectrum. What better way to ensure "the integrity of the FM
sen ICC-, -- both now and in the future'!

With this and other like-cases, the FCC could begin to peel away these barnacles and unleash this swath
of spectrum to real competition and ml1ovatiol1. That said, I 110l1etheless realize I may simply be whistling
past the graveyard. Perhaps the industry protections erected over the years has already doomed the radio
",dustn to the ash heap of histon.

Sinccrcl~_

rhomas A Heller
4111 6th Street #2112
Columbus. IN 472111
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