
., ~'rlP'i n;;!f/lrlj\!. DUPLICATE
BEFORE THE FILED/ACCEPTED

$tbtral ~ommunications ~ommissiortAN'6Z007
In the Matter of )

)
211116 ()uadrennial Regulatory Review )
Review of the Commission's Broadcast ) MB Docket No. 116-121
(hvnership Rules and Other Rules Adopted )
Pnrsuant to Section 202 of the )
Telecommunications Act of 1996 )

)
2002 Biennial Regulatory Review- Review) MB Docket No. 02-277
of the Commission's Broadcast Ownership )
Rules and Other Rules Adopted Pursuant )
to Section 202 of' the Telecommunications )
Aclof'J996 )

)
Cross-Ownership of Broadcast Stations and) MM Docket No. 01-235
Newspapers )

)
Rules and Policies Concerning Multiple ) MM Docket No. 01-317
Ownership of Radio Broadcast Stations )
in I,oeal Markets )

)
Delinition of Radio Markets ) MM Docket No. 00-244

Federal COmmlJllicCltil)11S Commlssiml
Office of the Secretary

MT, WJLSON REPLY TO CLEAR CHANNEL COMMENTS

Robert 13. Jacobi
Cohn and Marks, LLP
1920 N Street N.W.
Suite 300
Washington, D.C. 20036-1622
(202) 293-3860

Counsel to Mt, Wilson FM Broadcasters, Inc,

Dated: January 16, 2007



TABLE OF CONTENTS

SUMMARY . . ..... 111

I. Program [-"ormat Divcrsity/I.ocalism Are Not Issues in thc Further Notice 5

II. The Antitrust Laws Are Not a SufIlcient Safeguard to Guard Against
Anti competitive 8chavior 6

Ill. Clcar Channel is Not Economically Threatcned bv Increased Competition.
New Technology 8

A. As the Result of the New Technology, C1car Channel Now Operates
Stations in the Major Markets in Excess ol'the Numerical Caps 8

B. The Competitive Threats. the Dire Economic Consequences tllr the
Radio Industry Predicted bv thc Clear Channel Comments Arc Contrary
to the Compaily's Second ()uarter 2006 Rcport and to the Public .
Statements of Clear Channel Management I I

C. The Importance of Free, Over-thc-Air Radio in Crisis Situations 14

D. The "Modest'" Request to Restrict the Increase in Radio Ownership
Ijmits to thc Seventeen J.argest Markets in thc Country Equates to a
Shcep in Wolfs Clothing 14

F. Congressional Support Is Irrelevant to the Issues Specified by the
Further Notice . 15

F. Efficiencies of Operation Through Group Ownership Is Theoretical.
Dependent Upon the Spccific Group Owner. Clear Channel Does
not Allocate the Efficiencies and Economics that Flow from Group
Ownership 16

G. The Courl of Appeals for the Third Circuit Mandated Caps on Local
Radio Ownership Based on Market Share 18

IV. Subcaps arc Justifiable for the Purpose of Measuring Competition, Ensuring
New Entrants Into Broadcasting, Preserving Diversity of Opinion and
Preventing Anticompetitive Conduct 21

V. Conclusion 22

-)-



:\ppendix A

Appendix n

Appendix C

APPENDICES

BusinessWeek.eom artiele entitled "Satellite Static": NAB Smart
Brief article re: ··Sirius. XM merger likely in next I g months": Radio
Business Report article re: "wr Shtitting down Small deals":
"Opinion" dated 9/27/2006 re: "Should Satellite Radio Merge?

Radio World Newspaper articlc entitlcd "NPR Moves Multi-Channel
Forward"

NAB Smart Brief publication: Radio & Television Business Report
article cntitled "CCll buyout set at 37.60 per sharc: Station sales
coming": Telcvision Business Report article entitled "Clear Channel
TV for sale as parent is sold"

-11-



SUMMARY

Mt. Wilson FM Broadcasters submitted Comments in this proceeding based upon

f:lcts relevant to the remand issues. Thc Clear Channel Comments consist of unsupported

ilnd inconsistent arguments, irrelevant arguments unrelated to the remand issues. advice

to the Commission to ignore the intent of the Court of Appeals decision. the Hawcd (and

therefore irrelevant) Statemcnt or ProlCssor Ilausman and, linally, outright

disingenuousncss. Whilc the Clcar Channcl Comments contain cxcessive hypcrbole. the

COlllments are devoid or relevant facts. The primary purpose of the Mt. Wilson Rcply

COlllments is to direct thc Commission's attention to the shortcomings of thc Clear

Channel Commcnts and to destroy thc creditability that otherwise would be accorded

timely-lilcd Comments.
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BEFORE THE

jfebera[ ~ommunicationg ~ommiggion

In lhe Matter of )
)

2006 Ouadrennial Regulatorv Review )
Revie\~ of the Commission'sBroadcast ) MB Docket No. 06-121
()wnership Rules and Other Rules Adopted )
Pursuant to Section 202 of the )
Ic1eeommunications Act of 1996 )

)
2002 Biennial Regulatory Review Rcview) MH Docket No. 02-277
of the Commission's Broadcast Ownership )
Rules and Other Rules Adopted Pursuant )
to Section 202 of the Telecommunications )
Act of 1996 )

)
Cross-Ownership of Broadcast Stations and) MM Docket No. 01-235
Newspapers )

)
Rules and Policies Concerning Multiple ) MM Docket No. () 1-317
(hvnership of Radio Broadcast Stations )
in I.ocal Markets )

)
Iklinition of Radio Markets ) MM Docket No. 00-244

MT. WILSON REPLY TO CLEAR CHANNEL COMMENTS

Mt. Wilson I,M Broadcastcrs. Inc. (hereinafter ·'Mt. Wilson), licensee of station

KM/.T-FM, Los Angeles, California and standard hroadcast station KKGO. Beverly

Hills. California, hy and through its counsel. respectJiJlly suhmits its Rcply to the Clear

Channel Commcnts (hcreinafter "Clear Channel" and/or the "Company'")'!

The purpose of the Further Notice of Proposed Rulemaking (hereinaller "Further

Notice") was succinctly set forth in Paragraph I of the Further Notice. as follows:

! Ml. Wilson has filed a Motion to Strike Clear Channel Comments. The instant
Mt. Wilson Reply assumes that the Motion will not he granted and/or will not he
timely granted.



"With this Further Noticc of Proposed Rulemaking ("Further
Notice"). wc seek comment on how to addrcss thc issues raised by
the opinion of U.S. Court of Appeals for the Third Circuit i;l
Prometheus v. FCC and on whether the media ownership rules arc
"necessary in the puhlic interest as the result of competition."
(footnotes om itted).

The identitlcation of issues (as construed hy the Commission) remanded to the

Commission is sd forth in Paragraph 21 of thc Further Notice. summarized as Illllows:

1. The existing specillc local radio ownership limits do not support the

Commission's rationale that such limits ensurc llvc cqual-sizcd compctitors in most

markcts:

2. The Commission !ililcd to justify flYC equal-sized competitors as the

appropriate benchmark lllr measuring competition and did not reconcile sueh henehmark

with the DOJ/FTC Merger Guidelines:

3. The Commission failed to show that the limits ensured that five

equal-sized competitors haye or would emerge under the numerical limits:

4. Failure of the Commission to explain why it did not take into

account "actual market share" when deriving the numerical limits:

5. Failure of the Commission to support the AM subcaps.

The Court of Appeals for the Third Circuit (hereinafter ''Cour!'") remand, however.

was not entirely "open-ended." The issues identitied by the Commission were in fact set

I()rth by the Court's decision within a framework - wherein the Court provided its

opinion andlor advised the Commission as to certain issues. The specific issues wherein

the Court stated its opinion andlor advice arc as follows:
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I.

4.

Numerical limits are necessarv and are supported by a rcasoncd analysis
(l'romethel!;;. pp. 431-432); "

Specific numerical limits were not supported bv a reasoned analysis
(Prometheus, pp. 432):

The Commission did not sulliciently justi fy the number "live" as the
appropriate bcnchmark. The concept of live equal-sized competitors as the
benchmark It)!" competition is based on a game theory which conllicts with
the DOJ/FTC Merger Uuidelines (Prometheus, pp. 432-433):~

Market share is an absolute essential in measuring competItIOn.
Commission rationale It)r not taking into account market share has already
been rejected by the Court (Prometheus, pp. 433-434).

With rcspeet to the Court's opmlon and advice as to the above-refercnced remanded

issues and, further. considered in the context of the unusually forceful Court language

(i.e .. "It defies logic... Prometheus, p. 433. . .. Ilad it [the Commissionl prolTered the

'market share is too fluid' rationale, we have already rejected that explanation .. "

Prometheus, p. 434), the referenced Court opinion/advice as to these issues malleI's

should be deemed "absolutes" and must be adopted by the Commission as integral

elements of the revised radio ownership rules in order to avoid a second remand.

Mt. Wilson's Comments are consistent with the Court's opinion and advice, are

directed to the issues raised by the Prometheus decision and include Arbitron Market

Share data for the Los Angeles market covering the years 2001-2005. (Attachment 2 to

M1. Wilson Comments). Reference to the Market Share data eonlinns the Court's

unequivocal statement directed to the Commission- "It defies logic to assume that a

~ Separate and apart from the fact that the Court believes the Merger Guidelines must be
followed in determining radio ownership limits, the Court could not reconcile the
Commission's reliance on the Merger Guidelines to derive new ownerships for local
television stations and ignore the Merger Guidelines in determining local radio
ownership limits.
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combination of top-ranked stations is the competitive equal to a combination or ]ow-

rilllked stations" (Prometheus. p. 433) and. further. identifies the dominant entities in the

Los i\nl(eles radio market (Clear Channel and CBS. Clear Channel being the most, ,

dominant). Indeed. two dominant entities throughout the five-year span havc controlled

approximately 4()'y!, of the market revenue.~

The Clear Channel Comments on the other hand primarily (lCUS on matlers which

are not identified ,IS remand issues. are not relevant to the Conllnission' s request for

comments, suggests solutions which are not viable or are beyond the purview of the

Further Notice, advocates policies contrary to the Court's intent and in one instance

(pertaining to the competitive and economic status of the Company) sets (nih an

argument contrary to Company management's public statements. Significantly ignored

arc the matters of competition (other than competition betwcen Clear Channel and

satellite radio) among the existing terrestrial radio stations (as evidenced in the Los

Angeles radio Arbitron market, Attachment 2 to the Mt. Wilson Comments) anel

consideration of the likely impact of increasing the radio ownership limits on independent

operators with niche programming and/or hlr fewer stations than the Clear Channel

group.

J Il' the Commission's theory of live equal-sized competitors was viable. the Los
Angeles market would have live dominant equal-sized stations, none of which
singularly would approach 20% of the market revenue. The market share data for the
Los Angeles radio market refutes the Commission's theories regarding the number
live as the benehmark and as to the emergence of live equal- sized competitors.

-4-
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I. Program Format Diversity/Localism Are Not Issues in the Further Notice

A substantial portion of the Clear Channel Comments is devoted to format

di\ ersity/loealism, i.e .. Clear Channel station operations in diverse markets throughout

the United States (pp. 17-43 of Clear Channel Comments). Initially. it should be noted

that ncither format divcrsity nor localism arc issues raised by the Court and arc not issues

on which thc Further Notice sought commcnts.1 Ncvcrthcless, to put thc mattcr at rcs!,

Mt. Wilson respectfully brings to the Commission's attention that Program format

Diversity was specifically addressed and rcjeetcd by thc Commission as a valid argument

in support of more consolidation, stating (2002 Biennial Regulatory Review, Report and

()nler and Notice of Proposed Rulemaking, (hcrcinafter, 2002 "Regulatorv Review"), 18

I.C.C. Red. 13627 ('1314),

"After a careful review of the economic literature. howevcr. we
cannot eonfidently adopt thc view that we should cncourage more
consolidation in order to achievc greater format diversity."

Underlying this conclusion and disputing the argument that " ... reduetions in the

numbcrs of owncrs in radio markets led to an incrcase in radio format labels" (2002

Regulatorv Rcvicw, p. 13740 at '\1310), the Commission stated

"While we agrec that the Duncan formats allow a somewhat rieher
portrayal of thc varicty of musie than the more general format
categories, we arc not certain how substantial the difference
between many of these minor subcategories within the major
categories of format are"

~ As distinguished hom the matter of program format diversity, the Commission
eoncluded that Outlet Diversity (in the form of independent ownership)

.. eontributes to our goal of promoting viewpoint." (2002 Regulatorv Review,
p. 13632 at '\I 39) and particularly radio which"... remains one of the most affordable
mcans by which a potential new entrant can enter the media business." (2002
Regulatorv Review, p. 13632 at '\I 40)
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The reality is that group ownership tends to produce multiple variations of the

most higbly rated formats. a result that will inevitably repeat itsel I' if the existing

0\\ ncrship limits arc increased. Pragmatically. formats of Clear Channel and other

dominant stations arc dictated hy ratings. NOT by program diversity (sec Attachment I.

MI. Wilson Comments). The Clear Channel Comments pertaining to hoth program

format diversity and localism arc not relevant and arc not issues in the Further Notice.

II. The Antitrust Laws Are Not a Sufficient Safeguard to Guard Against
Anticompetitive Behavior

Clear Channel suggests that the antitrust laws are sufficient to guard against

anticompetitive hehavior (Clear Channel Comments. p.43). In l~lCt. the Los Angeles

Clear Channel stations haVe engaged in anticompetitive conduct, the primary purpose of

wbich was two-t()ld. I) require advertisers to place 100% of their radio advertising

budget on Clear Channel stations; 2) stine the competition. The Clear Channel modus

operandi enables the adVertiser to take advantage of access to the eight Clear Channel

stations and, further, to receive discounts. The "quid pro quo:' however, requires that the

advertiser agree to devote all of its radio advertising hudgct to Clear Channel stations and

to _reh'ain from purchasing radio time on any other Los Angeles radio market station.~

The specific factual situation descrihed herein has occurred no less than six times during

the most recent tilll sales period in connection with Mt. Wilson's etlorts to obtain new

s Ohtaining Justice Department action in the factual situation described is not a viable
option. Considering the work load and the priorities of the Los Angeles DOJ office
and the nature/overall significance of such a complaint, the likelihood of DOJ timely
intervention (if ever) is inlinitesimal.

-6-



ad\crtising for station KMZT-FM.~ (See Mt. Wilson Comments. pp. 13-14). The ability

of Clear Channel (or other dominant liccnsees with multiple stations) to engage in such

anticompetitive behavior exists because Clear Channel is now permitted to operate

multiple stations in the Los Angeles market and is the dominant economic !c)ree in the

Los Angeles radio markct.2 The Commission's presumption that licensees with multiple

st,ltions and economic power will not engage in anticompclitive conduct is a fiction,

rduted by the facts. In light of Clear Channel's previous anticompetitivc conduct, the

Clear Channel assertion that the antitrust laws arc a sutJicient safeguard is blatantly

disingenuous. Increasing the radio ownership limits equates to a "free pass" (FCC

approval) to continue anticompetitive conduct. The consequences of increasing thc radio

ownership limits arc inevitably predictable: Clear Channel will have still more leverage

to exercise its economic dominance and to exacerbate its existing anticompetitive

conduct; less revenue will be available to the independent operators; and the number of

independent operators will be diminished (or wholly phased out) with the concomitant

elimination of diversity of opinion that independent licensees provide.

(, An analogous cxperience occurred in 2003 wherein an eXlstmg advertiser on the
Mt. Wilson standard broadcast station licensed to Beverly Hills (now identified as
KK(iO) informed the Presidcnt ofMt. Wilson that he would no longer buy time on the
Mt. Wilson station due to an advertising agreement with Clear Channel which required
100% of his radio advertising budget to be spent on Clear Channel stations. While
Affidavits/Deelarations are not required for rulemaking proceedings, Declarations
affimling the described factual situations will be submitted in connection with a
prospective Petition to Deny.

2 To a lesser extent, CBS Radio (the other dominant station in the market - number 2)
also has resorted to similar practices.
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III Clear Channel is Not Economically Threatened by Increased Competition,
New Technology

Section III of the Clear Channel Comments (pp. 50-(6) presents a hodge-podge of

arguments. the primary l(llll1dation of which rests upon the contention that increased

competition has already adversely aftCcted the radio industry and threatens '" ... the

ability of ti"ee, over-the-air radio to remain viable (Comments, p. 51). These arguments

include new technology (l()cusing primarily on the 270 channels collectively provided by

XM and Sirius) vis-II-vis the eight-station limit imposed upon terrestrial radio; the decline

and prospective continuing decline ofterrestrial radio's economic growth; the importance

of liTe, over-the-air radio in crisis situations; the ""modest" request to restrict the increase

in radio ownership limits to onlv the 17 largest markets in the country; the support of 23

members of Congress; the eflkiency of group ownership; and the argument that

ownership should be based on the number of outlets, not audience or market share.

These arguments are either irrelevant, halt~truths, misleading and/or simply disingenuous.

A. As the Result of the New Technology, Clear Channel Now Operates
Stations in the Major Markets in Excess of the Numerical Caps.

The Clear Channel focus on the new technology (and specifically satellite radio)

as a justilication for increasing radio ownership limits (pp. 51-53) constitutes a biased

self-serving and disingenuous viewpoint. Clear Channel assel1s (p. 51),

"Today, free, over-the-air radio faces many more competItive
threats. .. and the competition comes from media that arc not
crippled by the regulations... that stine the industry. In every
single local market, satellite radio companies ...together deliver
270 channels ... These competitive challenges - and the inequities
imposed by the local radio caps - arc currently threatening the
ability of free, over-the air radio to remain viable."

-8-



In titet. as the Court corn:ctly concluded, competition is bctter measured by market share,

NOT by the number of stations.~ Initially. it should be noted that satellite radio is a

subscription servicc and. as such, will ncver command thc audiencc size available to free.

over-the-air radio.2 Indccd. if onc accepts thc Clear Channel rationale. the only way f()r

li'cc, over-the-air radio to equalize the competition is to allow virtually unrestricted (no

owncrship caps) group ownership of radio stations (clustering stations) at thc cxpense of

thc independent operators and the concomitant loss of vicwpoint diversity.!fI

With respect to competition between Iree, ovcr-the-air radio and satellite radio (a

part of thc ncw tcchnology), Clear Channel omits the FACT that it bcnelits Irom the new

technology (in the form of HD radio) and now operates 10. 12, or morc stations in the

larger markets. In Los Angeles, Clear Channel has five analog FM stations and three AM

stations. An HD radio Alliance has been established in the major markets. including Los

Angeles. the primary purpose of which is to promote I-ID radio. Clear Channel is a

mcmber of the Alliance. While the I-ID-I channel is utilizcd to simulcast the analog FM

station. thc J-ID-2 channcl providcs scparatc programming (commercial frcc for a limited

~ Although thc Court concluded that market share was an essential elcmcnt of
dctcrmining compctition (Prometheus, p.434), Clear Channel continues to measurc
competition solely by thc numbcr of outlets - 270 collectively for satellitc and eight
for a single group owner. Thc Court concluded that the singular use of numerical
outlets to measure competition was flawed. (I d.)

2 The future of competing satellite radio operators is in doubt (Sec Appendix A).
Additionally, thc trade press has reported satellite radio/SEC problems. i.e .. counting
as subscribers unsold new cars equipped with satellite receivers and the failure to
report prior subscribers who did not renew.

Ifl The Clear Channel Comments state at p. 5 I, beginning on line 2 " ... the enhanced
opportunities for clustering stations together in local groups has not had any adverse
cffect on competition. lsl Footnote ]54 states "See supra Section II.D." The
Comments do not include a section identified as "II.D." The unsupported allegation is
analogous to the Commission's position that jive equal-sized competitors is the right
benchmark for competition and deserves the same comment as the Court stated in
rcsponding to such Commission position - "It defies logic...." Prometheus, p. 433.
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period or time). Consequently. Clear Channel now operates in Los Angeles live FM

analog stations and at least live FM digital stations (I-1D-2). all of which provide separatc

II1USjC j()rmats. In addition to at least I() FM stations. Clear Channel operates three AM

stations in the I.os Angeles market. a total of no less than 13 separatc f(Jrmat stations.

Pragmatically. Clear Channel now operates more stations than the "modest'" increase it

seeks. IlD radio holds the potential to provide mUlti-separate channels'!'!' Considering

the existing economic dominance of Clear Channel in the Los Angeles Arbitron market

(sec Mt. Wilson Comments. Attachment 2). an increase in the radio ownership limits to

s,ltisl'y boardroom demand for ever increasing prolits is not in the public interest and

surely will further imperil the independent operators.

Terrestrial (Iree, over-the-air) radio has and will continue to benetlt Irom new

kdmo!ogy. (such as HD radio, a fact acknowledged by Clear Channel at p. 57 of its

Comments) and to remain competitive without the necessity of increasing radio

ownership capsH Conversely, if the clear Channel "modest" rcquest is adoptcd, then the

II J) radio channels should be counted !(Jr purposes of determining compliance with the

multiple ownership rule.

!! The number of potential liD multicast channels is dependent upon I(JrInats. Tests
show that it is possible to achieve two near-CD quality channels, plus up to four
additional voice-grade channels (see Appendix 13).

12 According to the Clear Channel Comments (I'. 57), however. only the mid-sized and
smaller markets will benefit from the diversity offered by lID radio a position which
lacks a basis and defies common sense.
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B. The Competitive Threats. the Dire Economic Consequences lor the Radio
Industrv Predicted bv the Clear Channel Comments Are Contrarv to the
Companv's Second Quarter 2006 Report and to the Public Statements of
Clear Channel Management.

The Clear Channel Comments (PI'. 51-53.57) plead dire economic consequences

!()r the radio industry absent relaxation of the ownership caps in the major markets. i.e ..

lowered forecast for terrestrial radio's long-term growth (Pl'. 51-52): decline in time

spent listening to radio over the last decade, a trend that will continue over the next five

years (p. 52); radio advertising decline in 2006 (p. 52): radio revenue deeline steadily

since 2002 when considered as a percentage of total U.S. advertising revenues (p. 52);.!l

decline in stock value (p. 52): and " ... large-market stations... eurrentlv facing

particularly significant financial strugglcs" (p. 57, line 2).

Thc consequences set forth in the Clear Channel Comments do not apply to Clear

Channel and are in hlet at variance with the Company's Second Quarter 2006 Rcport.

Company revenues were approximately $1.9 billion - an increase from the $1.7 billion

reported for the second quarter of 2005. The increase in revenues spanned all operating

segments and was led by the Company's outdoor advertising segment with 9% growth

and the radio segment with a 6% increase to $963.5 million (see Mt. Wilson Comments.

Attachment 3). Mark P. Mays, Chief Executive Officer is quoted as follows (Mt. Wilson

Comments, Attachment 3):

"As we take steps to secure our growth over the long-term, we
remain committed to generating profitable growth and cash returns
for our shareholders.... We remain very optimistic about our
growth prospects in 2006.... Our operating momentum has
continued into the current quarter. Our radio division's

.!l Absent the decline of Clear Channel revenues, decline considered as a percentage of
total U.S. revenues is irrelevant.
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perti)rmance surpassed our expectations and once again far
outpaced the industry. Our top-25 radio markets pcrJilflned
particularly well. generating the highest percentage growth of any of
our markets."

Randall Mays. President and Chief Financial Oftieer commented as li)lIows (Mt. Wilson

Comments. Attachment 3).

"Our se<:ond quarter results retle<:t strong growth and healthy
fundamentals a<:ross our operations. . .. As we continue to convert
our audicn<:e gains into top-line growth. we will continue to
generate protitable returns for our shareholders. Looking ahead, our
solid balanee sheet and tremendous finan<:ial tlexibility support our
eff(Jrts to maximize the value of our assets"

I·ollowing the release of the Clear Channel Se<:ond Quarter Report. analysts shared

management's optimism. Fred Moran. media sto<:k analyst fiJr the Stanfi)[(j Group stated

(Mt. Wilson Comments, Attaehment 3),

"Advertisers Ion Clear Channel stations] feel like they are getting
more for their money because ratings are climbing while competing
stations are in decline... and the evidence is that the growth has
turned strongly positive despite the radio industry still struggling."

An analyst for Bank of America, Jonathan Jacoby (Mt. Wilson Comments, Attachment

3). stated that Clear Channel radio growth "should outpace the industry tlJr the balance of

the year.·'

While the Clear Channel Comments portray an industry (whieh includes Clear

Channel) struggling to survive, Clear Channel Management proclaims a very positive

pidure - the inerease in Company revenue, the stellar performan<:e of the radio division

beyond expectations, the Company-wide record of strong growth and healthy
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Ililldamcntals. optimism I(lr growth prospects in 2006. Thc sharcholders. the investors.

thc general public are told one story: the FCC is told the opposite.

Management"s messagc is loud and clcar. Thc Company is thriving: thc radio

division excecded cxpcctations; and thc "bottom linc" Company objcctive is "generating

prolitable growth and cash rcturns (()r our shareholders" -. "maximize the value of our

assets Managcment's mcssage is intended to accurately reflect the status of thc

Company. futurc expectations and thc objcctives of the Company whcreas the Clear

Channel Comments describe a struggling industry. an argument evcn if flawed and/or

untruc, is deemed necessary in ordcr to support an increase in radio ownership caps­

irrespectivc of the "suspect"" validity. In evaluating Clcar Channcl Commcnts, thc

Commission should reasonably assume that the Company's Sccond Quartcr Report is

accurate: that the statemcnts directed to thc gencral public (including shareholders and

invcstors) by top Company of1icials are truthful; and, thercfore, should rcject the Clear

Channel argumcnts set !()rth in the Comments which are contrary to Management's

public position.

As evidcnced by the Company's public posture (and as distinguished from thc

Clear Channel Comments), Clear Channcl is an economically hcalthy company,

including its radio division; it is not a company fearful of competition from satellite radio

(or any othcr new technology); it is not a company that needs less regulation in order to

SUf\/IVC. Its primary objective is to maximize profitability for its shareholders.

Maximizing profItability (a legitimate private interest) does NOT equate to the public

interest. The competitivc threats, the prospective dire conselJuences described by thc
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C lear Channel Comments do not exist at Ckar Channd and cannot be accepted as a hasis

for inneasing radio ownership limits. There is no valid public intcrest reason to increase

mdio ownl:rship limits.

C. The Importanec of Free. Ovcr-the-Air Radio in Crisis Situations.

The Clear Channd Comments (PI'. 53-56) arc devoted to the signiticant rok

played by free, ovcr-the-air radio stations (including Clear Channel stations) in the crisis

conditions resulting from Hurricane Katrina. While such information is enlightening

(and deserves to be lauded in the appropriate circumstances). the Further Notice is not the

appropriate circumstance. The value of local radio in crisis situations is not in question,

is not an issue posed by the !"Imher Notice and ekarly is not rekvant as to whether the

radio ownership caps should be modified, cither up or down.

D. The "Modest" Request to Restrict the Increase in Radio Ownership Limits
to the Seventeen Largest Markets in the Country Equates to a Sheep in
Wolfs Clothing.

The seventeen largest markl:ts wntain a population of approximately 87,000,000

pnsons (based on U.S. Census estimates of all persons 12 or older updated and projected

to January I, 2007.!'! As is dearly apparent, the Clear Channel proposal is intended to

"milk"' the largest and most economically productive markets in the United States. The

",eus on thc largest markets (Comments. PI'. 56-59) is purely economically driven and

would benefit only the largest group owners; thc alleged public interest factors are mere

"window dressing"' - absolutely without regard to the traditional public interest factors

(i.e .. diversity of opinion, competition) and without regard to the adverse impact on the

!'! The Clear Channel Comments dwell on the numbn of stations in the seventeen
markets. Such argument, again, ignores the Court's conclusion that market share, not
station numbers, should be the standard for measuring competition.
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independent and small radio operators. IS Markets totaling R7,OOO.OOO persons are not a

"modest" request: the true purpose was candidly sd !()rth by Company managcment

.. we remain committed to generating prolitable growth and cash returns lor our

shareholders, , ... ' (Ml. Wilson Comments, Attachment 3). Private interest. at the

expcnse or the public intcrest. is not a justiJication for increasing the radio ownership

limits

F. Congressional Support Is Irrelevant to the Issues Specified bv the Further
Noticc.---

The Clear Channel Commcnts (p. 58) states that ".. , twenty-three members of

Congrcss I(Jrm both sides of the political spcctrum havc voiced support for a modest

increase in the local radio ownership limits" in the larger markets. Congress is composed

of approximately 540 mcmbers, If a majority of the total membership ravored a modest

increasc. such inf(Jrmation arguably (Congress is an elected body) could be deemed

rclevant to the issues specified in the Further Notice. Accepting the number 23 as the

totality of members or Congress supporting a "modest" increase. it is accurate to state

that approximately 517 members of Congress have not "voiced support for a 'modest'

incrcase"..!!! The rererence to those members who voiced support (but equally applicable

to those members who have not voiced support) is wholly irrelevant to the ultimate issue

l'i While the Clear Channel Comments repeatedly make usc of "catch word" verbiage
such as "stifle the radio industry"rthreatcning the ability or II-ee. over-the-air radio to
remain viable" when describing the competitive challenges vis-a-vis satellite radio,
ironically, such competitive challenges arc equally applicable to the factual situation
tilced by the independent and small operators vis-a-vis the dominant economic group
owners. The latter factual situation is conspicuously ignored in the Clear Channel
Comments,

.!!! Elections were held subsequent to the Comment filing date which may have aflected
the number provided by the Clear Channel Comments.
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01 whether radio ownership limits should be increased. What may he relevant are the

"v\liees" who have filed Comments in this proceeding and who have participated in the

H'C lorums throughout the country.u

F. EClieieneies of Operation Through Group Ownership Is Theoretical.
Dependent Upon the Specific Group Owner. CJear Channel Does not
Allocate the Elfieiencies and Economics that Flow trom Group Ownership.

In support of increasing radio ownership limits. the Clear Channel Comments

suggest that group ownership will be beneficial (by way of allotting resources) to group-

owned stations in the smaller markets,

At page 57 of the Clear Channel Comments. it is stated

"Rather, an owner would be ahle to allocate the increased
crfieiencies and economics that flow from group ownership in the
larger markets to those stations under its control that required the
most hclp.. , "

Initially, it should he noted that Clear Channel is disposing of 448 smaller market

stations (sce Appcndix C). Consequently, the stations "that required the most help" will

no longcr bc Company stations. It also should bc noted that Clear Channel now operates

stations in the top 25 radio markets (Mt. Wilson Comments. Attachment 3, Mark Mays

quote) and presumably operates radio stations in most of the top 100 radio markets. The

presumption that group ownership could/can lead to etliciencies, however. depends upon

the specific group owner. While the Clear Channel Comments are intended to persuade

!l Thc rcfcrcncing of 23 mcmbers of Congress as having "voiced support for a modest
increase:' coupled with the specific identification of Representative I'-red Upton and
his letter to Chairman Martin, constitute an undisguised and irresponsible ploy to
utilize "Comments" as a methodology to inject politics into the decision-making
process of an ]ndependent Government Agency -- in short, intcnded to curry favor with
the Chairman.
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thL' Commission that the Company woulll allocate resources to mid-sizell anll smaller

markets, Clear Channel apparently does not allocate within its existing ownership

li'amework JJI Considerin~ the fae! that Clear Channel is now and has been a viable entitv
, -

with an even more viable radio division, the question posed is why should the

C(\mmission accept such argument as a basis t()f inereasing radio ownership limits in

light of the Company's history of not allocating the benefits from group ownership to the

more needy stations'? The answer to the question is that the Clear Channel Comments

consist of verbiage which is contradicted by Clear Channel conduct Clear Channel does

not now allocate the benelits from group ownership to its neelly stations and reasonably

cannot be expeeted to change its behavioL To the extent that financial benefits flow from

increasing the radio ownership caps, reasonably it can be expected that such benefits will

be utilized to meet the Company's primary objeetive -- the maximization of profitability

for its shareholders,

Moreover, it is difficult to identify whether Clear Channel stations in the larger

markets or the mid-sized/smaller markets are the more needy in terms of receiving the

benefits of the alleged increased efticicncies, The Clear Channel Comments at pages 56-

57 state

"The proposed increases in the level of permissible common
ownership in the nation's largest markets would also provide the
radio industry with help where it may be needed most, as large­
market stations arc currently facing particularly significant financial
struggles, Throughout 2006, smaller radio markets have eontinued

IS Specifically, at page 57, line 13, states "Thus a decision to modify the local radio caps
in large radio markets has the potential to provide important public interests benefits
I i,e" the allocation to the needy stations], , ," The terminology "has the potential to
provide" implies that no such allocation has previously occurred,
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to outperform largcr markcts and this trcnd is predicted to
. "JI)conlll1ue. -

Thrcc lines fl)llowing the above quotation (p. 57. line 6). the Comments state

'·Rather. an owner would he able to allocatc the increased
eflleiencies that flow hom group ownership in the larger markets to
those stations under its control that required the most hclp...•'

The "bottom line" is that the Clear Channel Comments arc contradictory, ambiguous.

disingenuous, do not support an increase in radio ownership limits and do not warrant

serious consideration.

(;. The Court of Appeals for the Third Circuit Mandated Caps on Local Radio
Ownership Based on Market Share.

The Court·s remand was not entirely open-ended. The Court's conclusions stated

(l'[ometheus, p. 432),

"The Commission's decision to retain a numerical limits approach
to radio station ownership regulation is 'in the public interest.'
Without numerical limits, radio markets risk becoming 'locked up'
in the hands of a few owners (or even one owner) because all of the
available radio frequency spectrum has been licensed - a high
barrier to new market entrants. Order ~ 288. Based on record
evidence, the Commission justifiably concluded that numerical
limits are necessary 'to guard against consolidation... and to
ensure a market structurc that fosters opportunities for new entry
into radio broadcasting' Id. ~ 291. For example, a MOWG study
found that, since the existing limits were imposed in 1996, the
number of radio station owners declincd by 34% even though the
number of stations increased by 5.4%. George Williams & Scott
Roberts, Radio Industry Review 2002: Trends in Ownership,
Format, and Finance (MOWG Study No. II) at 3 (Sept. 2002).
Additionally, the record shows that today 10 parent companies - the
largest of which, Clcar Channel Communications, owns 1200
stations nationwide, or 10% -- dominate the radio industry and

1'1 The refercncc to "... large market stations arc currcntly facing particularly significant
financial struggles" " ... smaller radio markets have continued to outperform larger
markets..•, is contrary to the Clear Channel Second Quarter 2006 Report, wherein
Mark Mays stated "Our top 25 radio markets performed particularly well, generating
the highest percentage growth of any of our markets" (See Mt. Wilson Comments,
Attachment 3).

-18-

'-,'"---_..- - --_.---_._----•. - ... -._---.--. ------- _.--_.-



control ahout two-thirds of hoth listeners and radio revenues
nationwide. Id. at 4. In contrast. prior to the 1996 Act's
deregulation, the largest nationwide radio station comhinations had
fewer than 65 stations each. Id"

(Prometheus, p. 434).

"The Commission does not explain whv it could not take actual
market sharc into account when deriviilg thc numerical limits. xo

Had it proffcrcd the 'market share is too tluid' rationale. we have
already rejected that explanation in the context of thc local
television ownership rule and thc Cross-Media Limits. Wc also
note that thc Commission has in the past extolled the valuc of
audience share data for measuring diversitv and compctition in local
radio markcts.xl So thc Commission's (eliance on the fiction of
equal-sized compctitors. as opposed to measuring their actual
competitive power. is even more suspect in the context of thc local
radio rulc" (Footnotes omittcd).

A hlir and rcasonahle reading of thc Court's decision IS that 1) thc Court

aflinnatively concluded that ownership caps arc necessary to guard against "over-

consolidation"; 2) the Court affirmatively concluded that market share data is an essential

1:1Ctor in measuring competition; and 3) the adoption of rules without ownership caps

and/or without the use of market share data as a factor to measure competition will not

pass further judicial review. Nevertheless. Clear Channel's advice and recommendations

to the Commission (Clear Channel Comments, pp. 59-66) is to ignore the Court's

intent/mandate and to suhstitute the number of outlets for market share data as the

appropriatc standard for measuring competition - notwithstanding the faet that the Court

h,IS catcgorically rejected the numbcr of market outlets as the measure for competition.

The Court has effectively mandated market share data as a factor to be utilized in

dctermining competition. Clear Channel's problem with market share data is that

Arhitron market share data accurately reflects competition and the Company's economic

dominance in the market place. (Sec Mt. Wilson Comments, Attachment 2).
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With respect to ProtCssor Ilausman's Statement (Clear Channel Comments.

I'"hihit 2) pertaining to the "Volatility of Market Shares", such information would have

been more relevant to the remand issues and to the Clear Channel "modest" request if the

data provided information as to group ownership in the major markets. Such information

would have identified specific market shares and the numher of equal-sized competitors

in the respeetive markets. Over the same time period as Professor Hausman's studv. the

market shares lor the dominant entities in the Los Angeles Arbitron market (Clear

Channel and CBS/Infinity) were as follows:

2005
2004
2003
2002

C lear Channel

20.6%
20.2%
20.2%
19.9D!.,

CBS/Infinitv

18.4%
18.4%
19.0%
19.5%

Ihese results indicate minute volatility. which means that actual market shares ARE a

n:liable guide to future competitive significance. Professor Hausman' s contrary

conelusion (based on a hiased study which ignores factual information relevant to the

remand issues) should he evaluated within the factual context that he was employed hy

C lear Channel to produce a document which would conclude that market share data was

an inappropriate method for measuring eompetition. 20

211 ProfCssor Hausman's Statement also addresses '"Consolidation and Format Diversity"
and '"Consolidation and Advertising Prices" The matter of format diversity is
irrelevant to the remand issues. Moreover, Professor Hausman does not define
"formal" or address the Commission's concern '" ... we are not certain how substantial
the difference between many of these minor suheategories within major categories of
t()[mats are" (2002 Regulatory Review, p. 13740 at ~ 310). As to the matter of
'"Advertising Prices," the Statement focuses on anticompetitive conduct and concludes
that consolidation '"... has not had anticompetitive consequences" on advertising rates.
Separate and apart from the anticompetitive aspects on advertising rates resulting from
consolidation, Mt Wilson has lost advertising and has been unable to obtain new
advertising directly attributable to Clear Channel's anticompetitive conduct -- arising
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Clear Channel's "problem" constitutcs thc prccisc rcason why the Commission

should adopt markct share data (at least as a factor) in measuring competition. Consistent

with the Court's dccision, the Commission's rules MUST rctain radio ownership caps

and include market share data as a t~letor in measuring competition. To the extent that

Clear Channel believes otherwise, its arguments should be directcd to the Court. not to

the Commission.

IV. Subcaps are Justifiable for the Purpose of Measuring Competition, Ensuring
New Entrants Into Broadcasting, Preserving Diversity of Opinion and
Preventing Anticompetitive Conduct

Attachment 2 to the Mt. Wilson Comments retleets Arbitron market share data for

the I.os Angeles radio market. The market share data for the Clear Channel stations is

based on eight broadcast stations - three of which arc AM stations. The market sharc

data for Mt. Wilson stations is based on two broadcast stations - one of which is an AM

station. While generally AM stations do not command an audience size comparable to

FM stations (irrespective of the reason), AM stations are in fact a contributor to the

market share data for the respectivc broadcast entities. Moreover. the number of

broadcast outlets available to a group owner can be a factor in attaining economic

dominance and, further, stifling competition. Section II of the Mt. Wilson Reply

Comments describcs Clear Channel's anticompetitive conduct which relies (as a lure to

advertisers) on the number of outlcts (among other t"ilctors) available to advertisers.

. Cont'd.
(rom Clear Channel consolidation and dominant cconomlc power (sce Mt. Wilson
Rcply Comments, p. 6, supra.).
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I inally. the Coul1 recognized the danger of not having numerical limits and approved the

Commission's conclusion maintaining numerical limits (l'rometheus. p. 432)

" ... the Commission justifiably concluded that numerical limits are
necessary 'to guard against consolidation... and to ensure a market
structure that fiJsters opportunities for new entry into radio
broadcasting..,.

i\M radio stations generally arc less expensive than FM radio stations and therefore

provide greater opportunity for new entrants. Absent i\M subcaps, there will be less

diversity or opinion. less opportunity l{lr new entrants, less competition and the

opportunity to rurther exploit anticompetitive conduct as already exemplified by Clear

Channel.

V. Conclusion

The purpose or licensee Comments is to provide information based upon the

respective licensee experience. The Comments submitted by Clear Channel not only do

not reflect the Clear Channel experience but in tilct are contradicted by the public

statements of Clear Channel management. The Statement of Professor Hausman

(prorlCred as the primary basis for the Clear Channel Comments arguments) did not

provide information as to group ownership market share in the major markets (and

particularly the top seventeen major markets for which thc "modest" increase in group

owncrship is sought) - the core essence of the remand.

The facts submitted with the Mt. Wilson Comments compnse a) i\rbitron Los

i\ngeles radio market sbare data for a live-year span; b) public statements of Clear

Channel management exalting the increase in Company revenuc. the stellar performance
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01 thc radio scgmcnt beyond cxpcctations, thc Company-wide record of strong growth:

,md (c) cxamples of Clear Channcl"s anticompctitive conduct. [n contrast to the

Mt. Wilson Comments, the Clear Channcl Comments are devoid of relevant facts­

substituting. therel()re. unsupported arguments (\Vh ieh include inconsistencies). irrelevant

arguments unrelated to the remand issues. advice to the Commission that it should

disregard the Court's clear intent pcrtaining to thc nccessity of maintaining owncrship

caps and thc mandate to use market share data as a t:lctor in measuring competition and

the llawed Hausman Statemcnt (i.e .. it excluded core inf(Jrlllation relevant to thc remand

issues and essentially fimctions as an abstraction to the remand issues). In the addition to

thc absence of rclevant facts. the Clear Channel Comments are guilty of a still greater sin.

disingenuousness. To asscrt that the antitrust laws are sut1icient to guard against

anticompetitive behavior while the Company is contemporaneously engaging in

anticompetitive behavior and to assert dire economic threats to Clear Channel while the

contcmporary Company Second Quarter 2006 Report retlects an increasc in revenue.

together with Company management publicly proclaiming stcllar per!()rmancc of thc

radio division beyond cxpectation/optimism as to 2006 growth prospects is not only

disingenuous. but deceitful. In short. thc Clcar Channel Comments lack creditability.

The primary basis j()r increasing radio ownership caps is succinctly set forth in the

statement of the Company's Chief Executive OHicer, Mark P. Mays. " ... we remain

committed to generating profitable growth and cash returns for our shareholders."

(Mt. Wilson Comments. Attachment 3). The beneficiaries of an increase in radio

ownership caps are Clear Channel and a handful of group owners - governed by
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boardroom mundated profits: the loser IS the publie interest less eompetition. less

di\ersity of opinion.

Respeetfully submitted

MT. WILSON FM BROADCASTLRS. INC.

Ih:~~~& ~~(~~
. Robert R. Jueobi

Cohn und Marks LLP
1920 N Street. N.W.
Suite 300
Washington. DC 20036
(202) 239-3860

Its Attornevs

Dated: January 16. 2007
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Satellite Static
XM and Sirius are being pressured to merge because of financial troubles and are discovering what
others in the sector already know' It's a tough business

Investors 2re agitating for a merger of XM Sa!ellite Radio (XMSR) and Sirius Satellite (SIRI), the two pro\/iders of radio

via satellites ':hat crbit the earth. Speculaton about a deal began last summer and gained momentum in early December,

wh"n S:~',;s cut 'ts sUbscriber forecast for 2006 from 63 million to between 5,9 million and ,3-1 million (see

BusinessWeekcorn, 1215/06. "Sirius Sings the Holiday Blue:;;::) Over the course of 2006, shares of XM and Sirius plwnged

62% and 54% respectively, as investors fretted that the potential market wasn't big enough for two players.

~ater In December, stock market pundit Jim Cramer proclaimed, in an interview with BusinessWeek Editor-in-Chief

Slepr,el1 Ad'er, that S,rlt.JS Ch;~f Executive Mel Karrnazin needed to do a deal with his rival. "If Mel Karmazin does not

merge with XM, he wtfl not maKe it. That company cannot Sland alone," Cramer said (see BusinessWeek.com, 12125106,

'BLIt J,'n What 00 You Really Think?"). And on Jan. 10, analyst Eileen Furukawa of Ci~group (Q) issued a research

rep,Y1 saying that too E'xacubves at XM seemed more open to a merger, sending Shares In both XM and Sirius higher

(see BusinessWeekcom, 1/10107. ''Weddltlo Bells for XiYi and Sirius?").

SATEL.UTE STRUGGLES

TrOUble In the satellite business? It's an issue that goes well beyond Sirius and XM. DrrecTV (.QIy') anc rival satellite TV

operator EchoStar (Q.liili) are struggling to survive as independent companies and may merge or be acquired by big

telecom companies. These are jt.Jst the latest in a long series of satellite operations that have discovere,j the cJifficulties ot

pulling profits frorn the skies by offering telecom services, Internet access, and more. In each case. lof!;J I,romises have

given way to wrenching restructurings. and in some cases bankruptcy.

Satellite bt.J,inesses have long looked eaSier than they actually are. "Terrestrial networks can bt.Jild a littlE and add some

custOMers and build a little more," says Matthew D",sch, CEO of mobile satellite phone operation Iridium, "Sate!lite is

different because you have to pay for the rockets and the satellites ali at once,"

He sh'Juld knew The Driginallridium, the predecessor to the company Desch now runs, was one of the most notorious

'Iameouts ,n satellite history. The company was launched by Motorola (MQl) in the 1990s and began s"rldce in 1998

with a phon2 cail by AI Gore. trlen Vice·Presloent of the U.S But the company filed for bankruptcy the IWxl year, as
service fell shert Oi 6>:pectations and demand faltered. Motorola. WhiCh took In billiorls in revenues from supplying the

or,grna Iriaium With equipment, faced muitiple lawsuits, which it later settled ot.Jt of court.

http:: IW'NW .bu~inl::S$'Neek_com/bwdaily/ dIl!l;l,shlwntent /J;;.n2 007{db20C 7011 LOS7 43:Z .htm Pagli! 1 of 2



From: NAB SmartBrief [mailto:nab@smartbrief.com]
Sent: Wednesday, November 29, 2006 12:00 PM
To: Roy R. Russo
Subject: November 29, 2006 - Sirius, XM merger likely in next 18 months, analyst says

. .KSmartBrief
8ROll.l)CASJERS

C neViS for brGd(jCi',~:t anc electronic media lcadel S

• Sirius, XM merger likely in next 18 months, analyst says
There's a 75% chance that either Sirius Satellite Radio or XM Satellite Radio Holdings
will make a bid for the other by mid-2008, analyst Kit Spring of Stifel Nicolaus & Co.
said. Such a move would generate $650 million in annual savings, according to a
Nov. 27 report from Spring. But such a merger could face regulatory hurdles. The
Denver Post/Bloomberg \ 1 213)

• NBC mulling major management changes
Jeff Zucker, CEO of the NBC Universal Television Group, is weighing whether to
reorganize the network's entertainment division in Burbank, Calif., with possibilities
to mclude naming Jeff Gaspin, who oversees programming for NBC Universal's
entertainment cable channels and digital entertainment, to head all TV content, or to
helm all cable operations, according to sources. The possible shakeup comes two
weeks after the departure of Zucker's No.2, Randy Falco. Los i\ng(Ojes Tim~ (free
registration) i \11

• Telemundo acquires studio, international distributor
In a bid to gain full control over the production and distribution of its domestic and
foreign programming, Telemundo has assumed full ownership of Telemundo-RTI
Productions and will acquire the assets of its foreign distributor, Tepuy International
Corp. Patricio Willis, who had helmed Telemundo-RTI, will become president of the
renamed Telemundo Television Studios, and Marcos Santana, president and COO of
Tepuy, has been named president of Telemundo International. Meq;awee'" (11/28)

•
Clear Channel teams with Reuters for on-demand news
lJndn <1 new deal, Reuters will provide news and video content on-demand for 200

I I ~ (I()I)



fum First
Bmadcast Icnder rcorganizing
kBR/TVHR has con/inned that a restructuring took
place in the past few Jays at Wells Fargo Foothill,
whICh is tI major lender to T<ldio, TV ami other
media. Our sources say the biggest change is that the
company is shutting down the lending unit that dealt
on the low end of the market, loans in the 1-10
million range, and will concentrate on the higher­
margin business for larger broadcast loans. That is
b<ld news for smaller operators, sillee Wells Fargo
[-onthill h,j(j been one of the very few nationwide
knders thai would make media loans below] 0
lmll,on bUlks. Despite numerous contacts from
RBRiTVnR, there is no official comment from the
company yet on the reorganization. Wells Fargo
Foothill made a major move to target the 1-10
million media loan market in late 2004 \vhen it
acquired Weslburg Media Capital.

Tough month for satellitc radio
No\cmber retail receiver salt's dropped 45% for both XI\! and Sirius according to Wall
Strel'! anal:v'sts. The soft sales data has the analysts looking at whether to cut their 2006
subscriber estimates yet again. With November sales data from NPD, \vhich tracks all
sorts of retail sales, showing unit sales for both satellite radio companies off 45% from
a )L'ar ago, Morgan Stanley analyst Benjamin Swinburne told clients that his estimates
uHJld he al risk, although he still expects subscriber numbers at the end of2006 to be
within the most recent gUldance from the companies. Swinburne has projected XM to
end thL' yc,lr with 7.9 million subscribers, while the company's range is 7.7~7.9 million.
I lis Pf(~jL'c!jon for Sirius is 6.08 million, while the company range is 5.9~6.1 million.
After seeing the soH November numbers, Jonathan Jacoby cut his year-end subscriber
('stimate for XM to 7.7 millIon from his previous 7.8 million.1ie is sticking \vith 6.]
million for Sirius, noting that \vhile it also saw a sales decline in November, it increased
il\ share of the retail market.

1211 ''<'(I(jr,
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Jl1T.WILSOS FM. , BOB JACOBI

OPINION

Should Satellite
Radio Merge?

:j' ,

XM and SIrius"""" spout. lot on operations and programIlMg eveo while
moving back the !mgt! dates by which they expect to break e.en. Now, bc,til are:

I experiencing a painful mfeeta of Dew circums"",,,,,' a., tbcy eote~ t:heir lift!>. and "
fourth ye.IS in service, respectively: '

,/ The PM modulator probe by the FCC h8ll cost hom companies time III mar' .
kel for some proc!lKto lIlld added expe~ for redesigns;

,/ New subocribe... aren', coming on as fast u they bad been, wbile mote',
automaker!; DOW plan to add iPod adapters to their vehicle:;;

,/ AUlOmakenl that in,tall satellite radios = lwving a rough time ,eI\in.g r.ew·
vebicles.

--1

--RW.

The et1l of DX'ing hllS come to an end I
now flla.r the entire world is wired for the
1~.~~,~. \l},.. 1'10 In"qpr T""nllirp, the ionos-

I

"I
!
i
I
i
! Wall Street analysts are asking w.hether the companies will ever be in Ibe blac!::;'
i Some inve;to" want a quick fix - 1ike a meraer.

A. merger might make good business ..,,,se for shareholders; but it wollldn't..
sen'e Ibe pnblic intel'est. With a monopoly in pay l'adil>, there would be no c,,,."
tilion for hardware or subscription pri..,..

i e,msider what competition has wroUjlbt. Both s~ billions of dollar, 10 get"
. Ibemselve. up and tIlll<ling, building stuwus, llIunchingsarelliles and subs~j:izii:lg','I receiver dtllel'!Pl11Cl!lSirius in partiC'"kJ' spent a WllJ'biler of a lirst opemtlollld/

I
year, with SIltellites in space hlIt no radi06 inthest<ns.

, 1'hey've p!lidmilliiln.sfor high-priced talent 10 ,produce, origilul1 prOgTsntElint!. ".

I
i. TMy otter programnJing th•.! i, interesting llDd weil ptll9CDll:d. Much of what's 00:':,
! oate/lite is gOOd radio:, .

Slriu; lllld "M I!fe atw wing their spectrum for olher businesses, such ..; real-
tiInio iraffic lind weather ,sen'ices, and both au developi.t\g the ab.ilily to deli"e.t"':

I video. "

I
, So compcii.Eion wllll each odler 11"" pushed innovation, to·the benefit of con,,"

sumers. Traditional radio. in !urn, bas ~n .fctced·to. adapllO the pte,em:e "'f<;
sau:Il.ite. That's good. But. single pay t1ldi<> secvice woWcl,el\ioy lIllfair eornpeli,,:

I
rive advantaBe' agaWsttilldilioual bro3.dcaslers, . ,

. Also, XM and: 8iri", paid forspeclIUJn, but the llCe· slill regul_ ,"",W il.'$I,:
'I' used: in excbange furapproYing a merger, !be commiSsiOll might decideu/le ~;

those two clnmks·af S·l!and ,pt<:rrom needs 10 be retllrDe4'.foHe.auctlon, ,'.
In tile """..,mer decltaRia> world, satellite radio is bo.w lll1 estabfuhed plxdllCl,:

t Caleg"'Y. '!his _ radio prices wi.1I contioue to drop at retail and the cem. .10",
j make product> me dropping as well. Lower pri= usuaIl}' melllU mot1O ..u.s, bW,
, the salIoa.'IIflr> would Itteive Ie8s per radio as they gel a pelCeI\ra~ ofeach ,,,,xduct'

sold.
S...,llite bas a fulitt; window ID reach mOle subscribers arid cut COSIS .l.~Ore,

i1IVes!QlS dem.and cI1aDge" The follltb-quarter selling seilllOn is (,.'tUIICh time anil;'
this may give merger discussioBs • boost. ,,::

I Bllt tt"S trial balloon deserves to be, shot down. Tbe ,public, and the broadcw;t·
l e15 who compere with l!le.!e neW satellite sen';c.., dellerye that.

I
I
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I

02.1605

I

~-.!!~S~TI~_;2~ld T~~! ~-~~hm'1_t_~~~ 41»"

IBJ~~:_JLAH

NPR MOves J".'ulti-Ctlannel Fnrvlard

l"hat·~ why this June, NPR plans t::) off~r severa' prog'crTl streams to ;'flember :>tations
that plan to 5P'lt their digital signals into muitlpie f:nannefs. By fall, the rJetv"Iork hopes,
p~~c~i'/e:--5 will be dv<dJble to cons\.uners to deC:Qd~ multi-channel cig;tal r~dJo.

Radio World hoo; repo,te-d on rtte efforts of NFR 2"d its partners Kerlwood 21lC' !--i;Jrr(s to
test the conLept ()f ITlulth"f:annei digitai. NGW NPR is prep<lred to brIng its TOII'orrow
RadJo proje<.t to reaJity with plans for handling both (he programming af)d ha,dw~re

needs of member st;:ttiom;_

Antkipat;ng a grulJP purchase of recerverS r tne network fS asking m2r1ufacture!""'S tQ make
HD Radios that can receive fTlultlpre digital slgnaJs. It is offering speciili, free,
programming avaii,able to rnember stations to fHl the -:hannels with cantept.

The t~rg~t date is: June for the first of a planned four program strearn5 cO:lsistJr,g of
c-Iass:cal, ja~z, news/talk and <:!®the( music chC:llnel. Format stre()ms develop€:d for the
supplementa! channels are seen as the 0""5 most likety to grow aCId be suppcttE'd by the
network. for a long time, sour('es dose to NPR. said.

Many Ifl radio long have algued ltJat diy/tal only makes senseJt the industry can dE'liver
improved content as Pgrt of the transition, giving consumer5'SLimcJ~ntJ"eason tn buy HD
Radlc:o; - just as !;ubsCTibers to o;atelllte radio do so for the new content.

Mike Belgman, Kenwood vice president of new digital technologies, said Tomorrow R<ldio
"is th(' ~in9le most important feature to promote HD Radio because it gives the consumer
another comDE'lIIng r,,,son to buy· asl,de from great ~udjo qualitY with digital raolo.

Possible qmup buy

NPR releaseo ~ Request for Information to licensed HD Radio receiver m;,r.ufadurels at
the ,-ecent CES convention In L:Js vegas~ Other tiD Radio vendors were wercome to
'·espond. A future gT<>Up purchase oo"ld include 10,000 to 50,000 radios, said !'like
Starling, NPR vice president of engineering and operations.

"It dE'oends on wh"t the manuf<3'cturers ten us abcut the price points. whether we Can
come to terms and actuatiy execute a group blJY- That's why it's an RFI as OPPO!;ed to an
RFP," OJ" c Request tor Proposal, he said.
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J\}PH hoc':"'; to t·~ ~J'.!;e to r.r2ft '"' (Jf:lJl [;y tile splilll) NAB show ~,n it '.:<.i:n ;J!oce ZJt1 o~'der Gnd
have th.,::" units .ship;:.h':'i!n tirn'~ h, st;:tiun fan (undraiosl'rs

Thr:: fc',{jlCS wO:"il(.\ br:- usc:d to o:;('('U th!_' mtHketp'ace._ prol?;)bly as pledge pr·{"r1Jillrn~, ,:lilO lry
station ernJ)loyees tur ~tatjon Ilj[)mtl")Jil~g.

The RFI respollst' ueadllnc wa~ ::':-1f1. J 1. rhe- n~rNor:< h~5 brt1kcred such IJrcue i?qulpmE"'~t

buys in the past, hE.: salt!.

Eventual'y. aU ,St<.Jtron-s would pay NPR for their radios, 5i:ltd John Ke<:H,/ senior technologist
at NPR.

While the rnurtl-(J1armel concept has gurnered the most attention from the non­
comme,cial world, commercial bro;'Jdcasters are warming up to the pOtentlat ')'~ the
~~ipplemf:"nt.aj diqltvi ch,lflr.e:~. Seve~<lj told R?odio 'vVorid they ,":lre lot:'klng at t.hF; concept.

At Ibiquity's PI~<;S ':Qr:ferenc-e in L';:;5 Vegas, ErlterCCT! Pre~ident/CEODavid FJ-eld called
the technt>loqy an "opportunity to create new radio stations to grow :..:ontent."

Ibiqliity Digital President/CEO Robert Struble said the extra channel thpabtnty of digital
radio 'NQuld "r,~lp thes~ guys (lepresenting different radio groups) Hght u~ a cDmpetitive
battte" tetvveen each oUler and with satellite ,tldio.

At the show, i<CNVp=M) in La!': Veg>Js became the SOlh NPR member station to go HD
Radio. H was featured II) a 5upplementol 3ud!o demo at IbiQuity's booth.

Approximately 300 NPR member- stations are In various stages of dl~ital conversicn, with
funding for an additional 150 to 200 eXI't'cr.d to be approv..d by the Corporation for
Public tlr-aadcasting this year, according to NPR executives.

How low can you 90?

NPR hop"s the FCC approves the mulrr-channel concept for HD R~dio early this ye~r.

111 perceptual test results of lblqdty's HDC codec at various bit rates, submitte<1 to the
commission in the taU. NPR said, "'Th2 new testing indicates that 48 kbps is pe1ceived by
mo$llisteners as prOVidIng equal sound quaJlty to the maximum rate of 96 ktJp,:."

Optimum bit rate alh:>cation varies according to format, sO NPR: hoped the agency would
allow stations to determine their own bIt 'ate allocation (or multlcrlsting.

In the Initial tests last year, the main charmer was 54 ~bps ;,nd the supplemental channel
w.as 32 kbps.

NPR referenced its "Report on Pe.rceptual Tests of law- and Very low~3itR.ate Cadets,"
flied with the FCC - the resutts of testing that the netvvor1< commIssioned, aJon. "ith the
!ntematio"a' Assoclati<," or Audio Information Services and Iblquity.

Parti<:ip~ntswanted to see jf the extended hybrld digital spectrum was ~uitable for radiO
read[ng s~rvke tr3nSfT1issioo. Th~ testing me::Jsured subjective Qualitath'e differences
among the latest digital cCdecs that may be used for radio r"adlng servkes,

bUp-J/www.l.adioworJd.comfreference-mom/ibocJ02_TW_hd_ces_npr_2.~htmj 911212005
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i h.-. netwol-x stC1ted, "Tn~prc\'ef; fju.:Jlit-y was adlJ('vc-U wllh 1"e-uJlry ;waj'tlble C),j~(-5

(o;)~~dred to ['><i~tJnq doalog SlA lE.chr,oloyles, hot;"! wlmill a sIngle exteqdec hybrId
'partition <:;nu withIn two of the four ,'vQlIable parlHbns. H.. :.;;eo (;;J the:;e re~LJit$, we
bdiRV£>o IJdio t'e~di!l~ scr,tice,:, Qrd other SPt~Ddh!ed ilulij-:nce 5t>fVic~s, willt·<! d practic..""lf
").\""rv;ce option vi ..., t-.'xtcnae\i i:Y~11 irl Ir.ude."

"This would .(.'Jilow listeners who rely on th.es~ servIces to purch2se commorlt·,. d'/~ilable

rr>~5s.-m;jrket I ~reiv('-.·~, i..iltirniJre1y freeing thEse 'S.!?rvicE::S ~rorn refiance on sp''?'::iaHy
r:iullufacturec SC..'; receiver-s, whit:h h!~t-orically have offl:'rF.d inferior quality s~r/:c:e~" it
stat e{j_

(Fo, hybrid analog/digital broadcasting, the Jbiqurty HD Radio system acids a number of
OFDN c~rrier5 above and be·low the hosr analog ~jgnat. Groups of' carriers art:.' formed into
freque~cy pc.rutions about &904 Hz. each in wIdth. Ten of the outer p;;ntitions form the
main group, provIding a 96 kbp-s diglt:'1 strea:'tJ for the primary otJrj!O shcmll'ei [and
optionally, suppiemental aUdIo). Additional .o;ets of partitions are altocated syrnmetricaHy
within the pal' of main partitions, called the extended hybrid mode. These interior
partitions provide ancillary data streams at about 12 5 kbps each. Raolo 'VI/add wm ;eport
furthe-.-- on these tests: In a ~!Jb5f>:q!Jent Issue.)

Pes"" on re;L1lts in the tests, NPR. asked the FCC for expedited auttwrlzalion I'OJ putlilc
·'.tations to begin dIgital multicasting to foster the development of c:vNse, nel'" public
programming serviCes; eHrn:natc the costs of retr-o;;fcu'/e upgrades; ar.d dfford stations
the QDPcrtunity to streamline operdlions.

The net'.NOrk hepes the COrntllISS!Oli approves the multj{2,;ting initiatIve in the first half of
the year.
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f -news for broadcast and electroniC mejia leaders

III

• 448 stations on the market in wake of CC sale
Clear Channel will spin off 448 radio stations as part of its record-setting private­
equity deal with Bain Capital Partners and Thomas H. Lee Partners. Analysts note
that, despite the huge volume in inventory, it is doubtful that the acquisition price for
individual stations will be discounted. It remains to be seen whether local,
independent buyers will be attracted to the available stations, or if other radio
networks will look to expand their holdings. EaQloJ~lB.~Q)rets(11/16)

• Clear Channel puts 42 TV stations on the block: As part of its impending sale,
Clear Channel will sell 42 TV stations in 24 markets. According to experts reached
by TVNEWSDAY, the stations are expected to fetch between $1.2 billion and $1.5
billion. T\II'JEv{SQ1W (free registration) (11/17)

• CC's station sell-off and country music: The country music industry will be
closely watching Clear Channel Communication's planned sale of 448 small-market
raclio stations, including about 120 country outlets. TbeTenne2~e"D lNashvillg}
(\1/17)

• NAB opposes Senate "bailout" of EchoStar
u.s. Sens. wayne Allard, R-Colo., and Patrick Leahy, D-vt., introduced a bill
yesterday that would block a court order reqUiring satellite operator EchoStar to stop
sending distant network TV station signals to 800,000 subscribers on Dec. 1. NAB
issued a statement against the bill. "NAB strongly opposes a bailout by Congress of a
habitual copyright infringer that has skimmed millions of dollars infringing copyrights
alld vlJlating the law on a nationwide basis for eight years or more," spokesman
Denni'; Wharton said. Bso"dc"stll1\L &_~ilble (11/17)

I 1/20/2006
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....... CCU buyout set at 37.60 per share;
~ Station sales coming

A private equity bidding consortium of Thomas H. Lee and Bain Capital emerged the victor in the auction of Clear
Channcl Communications, beating the competing consortium which had been working with the Mays family for
months to put together a buyout of the company's public shareholders. The winning bid totals about 18.6 billion.
Add in some 8.1 billion in debt and the buyout values Clear Channel at around 26.7 billion. In a most unusual
move, Mark and Randall Mays will stay on to run the company, despite the fact that they had been working with
the ot hcr bidding group.

At the same time, Clear Channel announced plans for some large-scale station sales to optimize its portfolio. Mark
Mays says 448 of the current 1,150 radio stations will be put up for sale - all of them outside the top 100 markets.
Also. the entire 42-station Clear Channel Television group is being put on the market. The company said the assets
bc'ln:,- Pllt "I' for sale aeconnt for less than 10% of Clear Channel's total revenues.

TI,,: s:lie or Ckar Channel to the LeelBain group is subject to regulatory approvals and a vote of Clear Channel's

I IIliJl200(,
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Clcar Channel TV for sale
as parcnt is sold
Employees of Clear Channel Television could not have
been very surprised yesterday when the entire 42~station

(including LMAs, multicasts and such) operation was put
up ror sale. Since Clear Channel Communications
announced that it had put itself up for sale to the highest
bidder (10126/0J,-rDJB#209) there had becn speculation
that the TV division might he put up for sale to reduce the
debt that \-\'ould have to be taken on for the buyout of
public shareholders. That specUlalio!llurn..:d to fact
yesterday and Clear Channel CEO Mark Mays also
announced that 448 radio stations in 90 smaller markets, from Boise, ID to Yuma, AZ,
vvcI'c also being put up for sale. The TV and radio stations to be sold were said to
account for less than 10% of the company's annual revenues. In the deal announced just
before the stock market opened for business yesterday (R-BJYTY--.Bf~_A~~!1JQ/l6!06),

two private equity finns, Thomas H. Lee Pcutncrs and Baio Capital, will buyout all
shareholders of Clear Channel for 37.60 per share, a 25% premium from \vhere the
stock \vas trading before the company announced that it had hired Goldman Sachs to
entertain offers. Company co-founder Lowry Mays and his two sons, CEO Mark Mays
and PresidentlCFO Randall Mays, will be investors in the new owner and Mark and
R.andall will stay on to run the company. The payout to shareholders will total about
18.6 billion and the 8.l billion in debt to be assumed or paid off brings the entire value
for Clear Channel to around 26.7 billion. That is quite a run-up hom the 125,000 that
Lcnvry Mays and Red McComhs p"id for their first station - KEEZ-FM (now KAlA)
San Antonio, TX - in 1972.

TVBH. observation: Whether onc company, such as LIN, buys all of Clear Channel
TV, or it is sold off in pieces to several buyers, the new owner(s) will almost certainly
be more focused on television than Clear Channel ever was. The TV unit wasn't
neglected - indeed, il even made a creativt~, strategic acquisition in Rochester just this
Ilj(lnth (Iii I ~·J·\/.JH\!t22)) - hut TV \V,IS sllch a :;m,lll pari or Clear Cklllllcithat il ".vas
lumped into the "other" category for financial rcporiing. You could make the analog~y

that the TV unit at Clear Channel is like till' ABC Radio unit at Di~;lley - nell her
OlllstClnding. over-perFormance nor dismal under-performance could make ,IllY delll on
the corporate bottom line. .I1lst as D:snc\' IS dlvestlTlg r;Jdio 10 a radio-focU'';l'd buyer.
t.:kar Channel is divesting TV.

Frida)-'

TV Media Moves

Zaslav jumps
to Discovery
David Zaslav is the new President
and Chief Executive Officer of
Discovery Communications. He had
been President of NBC Universal
Cable and Domestic TV and Nev.
Media Distribution.

Below the Fold

Ad Business Report
Sony effort for PiayStation3
Debuts today with a major milrketing
Effort for the holiday's ..

Media Marl,;cts & Money
New marl,;ct for New Vision
Added a market as driving the group
toward the 15-20 market tbreshold.

\Vashington Media Busint'ss
Report
But I thought you
V/ere going to !l,mdk It Namely
license rCIlt.'\val


