AKIN GUMP
STRAUSS HAUER & FELDLLP

Attorneys at Law

TOM W. DAVIDSON
202.887.4011/fax: 202.887.7719
tdavidson@akingump.com

February 15, 2007
VIA ECFS

Ms. Marlene H. Dortch

Secretary

Federal Communications Commission
445 12th Street SW

Washington, DC 20554

Re: MB Docket No. 05-317
KFYR-TV, Bismarck, North Dakota, Facility ID No. 41427
TELEVISION STATION SECTION 339(a)(2)(D)(vii) WAIVER REQUEST

Dear Ms. Dortch:

Hoak Media of Dakota License, LLC (“Hoak”), the licensee of KFYR-TV and permittee
of KFYR-DT, Bismarck, North Dakota, Facility ID No. 41427, by its attorneys, hereby requests
asix-month waiver (“ Testing Waiver”) of the July 15, 2007 digital signal testing implementation
date (*July Deadline”) to preclude temporarily satellite subscribers from conducting a digital
signal strength test of KFYR-DT for purposes of obtaining a distant network signal. The Testing
Waiver is sought pursuant to Section 339(a)(2)(D) of the Communications Act (“ Section 339"),
as amended by the Satellite Home Viewer Extension and Reauthorization Act of 2004
(“SHVERA"), and the relevant releases of the Federal Communications Commission
(“Commission”).! KFYR-DT’sdigital signal coverage area presently is limited due to force
majeure, i.e., circumstances beyond its control—namely, due to the actions of the prior licensees
of KFYR, Hoak may be unable to complete construction of the digital facilities specified inits
outstanding construction permit before the July Deadline. For these and other reasons set forth
herein, Hoak submits that grant of a Testing Waiver is consistent with Section 339 and isin the
public interest.

! See 47 U.S.C. § 339(a)(2)(D), as amended by Section 204 of SHVERA; Waiver of Digital
Testing Pursuant to the Satellite Home Viewer Extension and Reauthorization Act of 2004, Order, MB
Docket No. 05-317, DA 06-801 (rel. May 1, 2006) (“Waiver Order”); TV Station Requests for Waiver of
Digital Testing Pursuant to the Satellite Home Viewer Extension and Reauthorization Act of 2004 to be
Filed by November 30, 2005 or February 15, 2007, DA 05-2979, Public Notice (rel. Nov. 17, 2005)
(“Waiver PN").
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Section 339 provides that stations may obtain atemporary waiver of satellite subscriber
digital signal testing if “the station’s digital signal coverage islimited due to the unremediable
presence of one or more” statutory criteria® One criterion is “force majeure.”® Black’s Law
Dictionary defines “force majeure” as“an event or fact that can be neither anticipated nor
controlled.”* InitsApril 2006 decision regarding waivers of the April 30, 2006 digital signal
testing implementation date, the Commission noted that “[f]orce majeure is broader than * act of
God,” which is limited to natural forces.”> Hoak submits that, due to circumstances beyond its
control, i.e., the actions of the prior licensees of KFYR, it may not be able to complete
construction of the digital facilities authorized in its outstanding construction permit prior to the
July Deadline. Accordingly, Hoak requests a Testing Waiver for KFYR-DT on the basis of force
majeure.

Hoak acquired KFY R on January 3, 2007 from North Dakota Television License Sub,
L.L.C. (“NDTV").® Six months earlier, in June 2006, NDTV filed an application requesting to
modify the then-outstanding digital construction permit for KFYR-DT (“CP Mod Request”).”
Because the CP Mod Request sought to increase KFY R-DT’s service area beyond its outstanding
construction permit, NDTV requested a waiver of the freeze imposed by the Commission in the
Second Periodic Review (“Freeze”).? The CPMod Request explained that “unusual
circumstances beyond control of NDTV” warranted awaiver of the Freeze to process the CP
Mod Request.” Specifically, the CP Mod Request explained that NDTV had inherited its current
situation because, due to the previous licensee’s financial situation, it had filed for, and obtained,
adigital construction permit authorizing the minimum DTV coverage permissible under the
Commission’s rules.’® The Media Bureau apparently agreed that such circumstances were

247 U.S.C. § 339(a)(2)(D)(viii).
347 U.S.C. § 339(8)(2)(D)(viii)(I1).
“ BLACK'SLAW DICTIONARY.

®Waiver Order, at note 39. The Commission defined force majeure as “an unexpected and
disruptive event which may operate to excuse a party from a contract.” 1d., at 1 25.

® See BALCT-20060721ADM.
" See BMPCDT-20060629AES.
8 Seeid., at Exhibit 1.

°1d.

191d, Hoak recognizes that the Commission is prohibited from granting waivers of the digital
testing requirement dueto financial difficulties. Hoak, however, is not requesting a waiver on the basis of
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beyond NDTV'’s control and, on November 28, 2006, granted the CP Mod Request despite the
Freeze.

Similarly, Hoak, now the licensee of KFYR, neither had control over nor could have
anticipated the actions of the station’s prior owners. For example, Hoak could not have
influenced the parameters of the digital facilities specified in adigital construction permit
application filed nearly seven years before it acquired the station. Nor could Hoak have caused
NDTV to request a modification of this construction permit at an earlier point in time.
Moreover, until such time as Hoak actually consummated the acquisition of the station, it could
not take steps to ensure prompt construction of the modified digital facilities. In short, KFYR-
DT’s current coverage areais limited due to events that occurred before Hoak became the
licensee of the station and over which Hoak had no control. Thus, the unigque circumstances
described herein constitute force majeure and justify the grant of a Testing Waiver.

Hoak is currently in the process of ordering the equipment necessary to complete
construction of the modified digital facilities. However, even if such equipment is delivered to
KFYR in atimely manner, due to the winter weather conditionsin Bismarck, North Dakota,
Hoak believes that it may have difficulty completing construction of the authorized facilities
before the July Deadline. Accordingly, in an abundance of caution, Hoak is requesting the
instant Testing Waiver.

Grant of aTesting Waiver alsoisin the public interest because it will have only a short-
term, temporary effect on satellite subscribers within KFY R-DT’s planned post-transition
coverage area. KFYR-DT will be able to reach the vast majority of these subscribers once it
completes construction of the facilities authorized in the outstanding construction permit.
Because satellite subscribers will receive KFY R-DT, the Commission should delay testing that
potentially could permit subscribers to receive distant digital signals indefinitely, well-beyond
the short-term period during which they could not receive KFY R-DT over-the-air.™*

itsfinancial situation but merely is pointing out the reason that KFY R’ s prior owner had requested a
digital construction permit which specified smaller facilities than those currently authorized.

1 At aminimum, the Commission should ensure that the term of any permissible distant signal
delivery islimited so that satellite subscribers no longer may receive distant network signals after they are
capable of receiving local digital signals over-the-air.
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For all of the reasons set forth herein, Hoak respectfully requests that the Commission
grant a Testing Waiver for KFYR-DT.

Please direct any questions or inquiries regarding this matter to the undersigned.

Respectfully submitted,
/s

Tom W. Davidson, Esg.
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