
 

 

Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 
 
In the Matter of      ) 
       ) 
Comcast Corporation’s     ) CSR-7012-Z 
Request for Waiver of     ) 
47 C.F.R. § 76.1204(a)(1)    ) CS Docket No. 97-80 
        

REPLY COMMENTS OF 
THE NATIONAL CABLE & TELECOMMUNICATIONS ASSOCIATION 

 
The National Cable & Telecommunications Association (“NCTA”) hereby submits its 

reply comments on Comcast Corporation’s Application for Review in the above-referenced 

proceeding.  Comcast has sought review of the Media Bureau’s denial of Comcast’s request for 

limited waiver of the “integration ban.”1  The defense of that decision by certain consumer 

electronics companies is unavailing.2  The Commission must reverse the Media Bureau’s 

decision because it is in conflict with Commission precedent and policy and is based on an 

erroneous finding as to an important and material question of fact.3  Perhaps more significantly, 

failure to reverse the Bureau decision would be flatly inconsistent with, and a stunning 

repudiation of, representations the Commission made to the United States Court of Appeals in 

defending its refusal to eliminate the integration ban.4 

                                                 
1   In the Matter of Comcast Corporation’s Request for Waiver of 47 C.F.R. §76.1204(a)(1) of the Commission’s 

Rules, Mem. Opin. & Order, CSR-7012-Z, CS Docket No. 97-80, DA 07-49 (rel. Jan. 10, 2007) (“Waiver 
Order”).  In its request, Comcast sought a limited waiver of the integration ban – the Commission rule 
prohibiting, as of July 1, 2007, certain multichannel video programming distributors (“MVPDs”) from placing in 
service new navigation devices (e.g., set-top boxes) that perform both conditional access and other functions in 
the same integrated device.  47 C.F.R. §76.1204(a)(1).  

2  See e.g., Opposition to Application for Review, filed by Sony Electronics Inc, at 9-11 (Feb. 14, 2007) (defending 
Bureau decision that the DCT-700 was not the type of “low cost, limited capability” device referenced in the 
Commission’s March 2005 Order). 

3  See 47 C.F.R. § 1.115(b)(2)(i), (iv). See also Comcast Application for Review at 6-10. 
4  The Commission’s failure to act on the Comcast waiver – and other pending waiver requests including NCTA’s 

– within the statutory 90-day period exhibits a similar lack of regard for the agency’s Congressional mandates.  
Congress directed the Commission to act on requests for waiver of its navigation devices rules “within 90 days of 
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Following the guidance the Commission gave in its March 2005 Order refusing to 

eliminate the integration ban,5 Comcast requested a waiver of the rule for three models of “low-

cost, limited capability” set-top boxes: Motorola’s DCT-700; Scientific-Atlanta’s Explorer-940; 

and Pace’s Chicago box.  The Media Bureau’s denial of the Comcast waiver request – and its 

implicit suggestion that other requests may also be denied – is a puzzling, anti-consumer 

decision that will force the cable industry to re-engineer millions of new set-top boxes.  It 

unnecessarily imposes hundreds of millions of dollars of annual costs on cable customers for no 

discernable benefits while, at the same time, slowing cable’s transition to digital.6  Even more 

disturbing is the unprecedented breach of faith with the Federal courts that the Media Bureau’s 

decision represents. 

 The Comcast Waiver Request is exactly the type that the Commission had repeatedly said 

it would entertain and view “favorably.”  It did so first in its March 2005 Order refusing to 

eliminate the ban on cable operator provision of integrated set-top boxes.  In response to an 

NCTA request that the Commission not foreclose a low-cost set-top box option for cable 

                                                                                                                                                             
any application filed” under rules adopted to implement the statute’s waiver provision.  47 U.S.C. § 549(c) 
(“Upon an appropriate showing, the Commission shall grant any such waiver request within 90 days of any 
application filed under this subsection….”).  The Commission has recognized that it must act on such requests 
within the 90 day time period established by the statute.  In the Matter of Implementation of Section 304 of the 
Telecommunications Act of 1996: Commercial Availability of Navigation Devices, Notice of Proposed 
Rulemaking, 12 FCC Rcd. 5639, 5672 ¶ 80 (1997) (“[T]he statute requires that waiver requests directed to rules 
adopted to implement this section be decided within 90 days of the filing of an application for waiver.”).  

5  See In the Matter of Implementation of Section 304 of the Telecommunications Act of 1996: Commercial 
Availability of Navigation Devices, Second Report & Order, 20 FCC Rcd. 6794 ¶ 37 (2005) (“March 2005 
Order”). 

6  The Media Bureau’s action reinforces the importance of the Commission – not the Media Bureau – acting on and 
approving the industry-wide waiver NCTA filed on August 16, 2006 which will prevent these unnecessary costs 
from being forced upon consumers.  We urge the Commission to quickly approve NCTA’s limited-time waiver 
until a less expensive, more efficient technology is available to prevent more than 65 million American homes 
from being taxed through this preventable and useless surcharge. 
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customers, the Commission said that “we will entertain requests for waiver of the prohibition on 

integrated devices for limited capability integrated digital cable boxes.”7   

Then, in defending on appeal its decision not to eliminate the integration ban, the 

Commission told the Court that it need not be concerned about the costs imposed on operators 

and consumers by the ban – costs the Commission conceded would be incurred – because the 

Commission had “promised to mitigate the potential short-term cost burdens of the integration 

ban by entertaining waivers” for “low-cost, limited capability” set-top boxes.8 

Finally, during oral argument on the appeal of the March 2005 Order, after Comcast had 

filed its waiver request, Commission counsel represented to the Court that the Commission has 

“demonstrated how cautiously it has proceeded in this area” by, among other things, announcing 

that it would receive waiver requests “from cable companies that wanted to continue providing 

no frills, simple digital set-top boxes on an integrated basis.”9   

Commission counsel then went further to demonstrate to the Court that the Commission 

would be flexible in mitigating the adverse effects of the integration ban for companies that 

wanted “to continue providing” such set-top boxes, by representing to the Court that “[t]he 

Commission said it would be favorably inclined to view waiver requests for those boxes [as] 

another way of controlling costs in this area, and, in fact, the Commission has already received 

such a request from Comcast.”10 

                                                 
7   March 2005 Order ¶ 37.  As Comcast points out, NCTA’s request dealt with two-way low-cost devices – the 

only digital devices ever made available by operators – so when the Commission said it was “in agreement with 
NCTA’s [position on low-cost options],” it had to mean with respect to two-way devices.   Comcast Application 
for Review at n. 23. 

8  Brief for Respondents at 14, Charter Comm. Inc. and Advance/Newhouse Comm. v. FCC, No. 05-1237 (D.C. 
Cir. Mar. 7, 2006). 

9  Transcript of Oral Argument at 21, Charter Comm. Inc. and Advance/Newhouse Comm. v. FCC, No. 05-1237 
(D.C. Cir. May 11, 2006) (emphasis added).   

10  Id. (emphasis added). 
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Given these Commission statements and representations to the Court, the Media Bureau’s 

conclusion that the devices for which Comcast sought a waiver are not the types the Commission 

referenced in its March 2005 Order is untenable and amounts to a deliberate repudiation of the 

Commission statements to a Federal appeals court.  The Waiver Order concludes that the “low-

cost, limited capability” devices the Commission referenced in the March 2005 Order do not 

include “devices with two-way functionality” but rather are limited to “those devices whose 

functionality is limited to making digital cable signals available on analog sets.”11  The Bureau’s 

conclusion that the Commission’s invitation to cable companies to submit waivers did not apply 

to two-way set-top boxes (but instead referred to “one-way” boxes which do not exist) is made 

up out of whole cloth.   

The Comcast Request was precisely the type of waiver request that the Commission told 

the Court it would be “favorably inclined to view.”  In fact, it is the very waiver request the 

Commission cited to the Court in oral argument in describing how “cautiously” it would proceed 

in implementing the ban to limit the conceded costs it would otherwise impose on operators and 

consumers.  

As the Application for Review makes clear “[t]here is no reference anywhere in the 

[March 2005 Order] to excluding two-way set-top boxes from the waiver process.”12  But more 

significantly, as Commission counsel told the Court, the Commission intended to grant cable 

operators flexibility to “continue providing” low-cost boxes on a non-integrated basis.  Since 

cable operators’ digital boxes are – and always were – two-way devices, those are the devices 

cable operators were seeking to “continue providing” and it is just such devices for which 

Comcast sought waiver.  The record is indisputable on that issue. 
                                                 
11  Waiver Order ¶ 26. 
12  Application for Review at 6. 
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As Comcast states: “[S]ince Comcast started deploying set-top boxes more than 10 years 

ago, every single one has had two-way capability.”13  Pace makes clear that “U.S. marketplace 

demand has focused on two-way digital set-top boxes….  In fact, every digital set-top box Pace 

has ever deployed in the U.S. has been two-way to meet that marketplace demand.”14  Motorola 

makes the same point, observing that “[a]ll of the digital set-top boxes that Motorola has 

manufactured for U.S. cable operators … have been two-way.”15  Cisco reiterates the point, 

noting the boxes for which Comcast sought waiver “are the lowest cost, most limited capability 

digital cable boxes that are currently being commercially offered.”16 

Since the Bureau’s decision is in conflict with Commission precedent and policy and is 

based on an erroneous finding as to an important and material question of fact, it must be 

reversed by the Commission as a matter of law – a course the Commission should take in any 

event to preserve its credibility with the Court.17  

        Respectfully submitted, 

      /s/ Daniel L. Brenner  

       Daniel L. Brenner  
       Neal M. Goldberg 
       National Cable & 

     Telecommunications Association 
       25 Massachusetts Avenue, N.W. – Suite 100 
       Washington, D.C.  20001-1431 
February 26, 2007     (202) 222-2445 

                                                 
13  Application for Review at 7 (emphasis in original). 
14  Comments of Pace Micro Technology plc at 3-4 (emphasis is original). 
15  Comments of Motorola at 4 (emphasis added). 
16  Comments of Cisco Systems, Inc. at 2. 
17   If Commission counsel had advised the Court that the Comcast request was not what the Commission had in 

mind because it involved “two-way” set-top boxes and that the Commission only intended to consider waivers 
for “one-way” devices that cable operators had never offered, the Court might well have taken a different view of 
how “cautiously” the Commission intended to proceed in limiting costs when it implemented the ban and might 
well have refused to affirm the March 2005 Order.  



 

 

CERTIFICATE OF SERVICE 

I, Gretchen M. Lohmann, hereby certify that, on February 26, 2007, copies of the 
attached Reply Comments of the National Cable & Telecommunications Association, were 
served via regular mail, on the following:  
 
James L. Casserly 
Jonathan Friedman 
Willkie Farr & Gallagher LLP 
1875 K Street, N.W. 
Washington, D.C.  20006 
Attorneys for Comcast Corporation 
 

Mr. Paul G. Schomburg, Senior Manager 
Government and Public Affairs 
Panasonic Corporation 
1130 Connecticut Ave., N.W. 
Suite 1100 
Washington, D.C.  20036 

Mr. Jim Morgan 
Sony Electronics Inc. 
1667 K Street, N.W. 
Suite 200 
Washington, D.C.  20006 

Mr. Christopher C. Cinnamon 
Cinnamon Mueller 
307 North Michigan Avenue 
Suite 1020 
Chicago, IL  60601 
Attorneys for American Cable Association 
 

Mr. Michael V. Pulli 
Pace Micro Technology Americas 
3701 FAU Boulevard 
Suite 200 
Boca Raton, FL  33431 
 

Steve B. Sharkey 
Director, Spectrum and Standards Strategy 
Motorola, Inc. 
1350 I Street, N.W. 
Suite 400 
Washington, D.C.  20005-3305 
 

Mr. Adam Petruszka 
Director, Strategic Initiatives 
Hewlett-Packard Company 
20555 State Highway 249 
MS-140302 
Houston, TX  77070 

Mr. Jeffrey T. Lawrence 
Director, Content Policy and Architecture 
Intel Corporation 
JF3-147 
2111 N.E. 25th Avenue 
Hillsboro, OR  97124-5961 
 

Mr. Michael D. Petricone, Esq. 
Vice President, Technology Policy 
Consumer Electronics Association 
2500 Wilson Boulevard 
Arlington, VA  22201 

Mr. Frank E. Dangeard 
Chairman and CEO, Thomson 
46 quai A Le Gallo 
92648 Boulogne Cedex  
France 
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Mr. Gerard J. Waldron 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C.  20004-2401 
Counsel for Microsoft Corporation 

Mr. Craig K. Tanner 
Vice President, Cable Business Development 
Sharp Laboratories of America 
8605 Westwood Center Dr., Suite 206 
Vienna, VA  22182 
 

Mr. Jeffrey A. Campbell 
Director, Technology & Comm. Policy 
Cisco Systems, Inc.  
1300 Pennsylvania Avenue, N.W. 
Washington, D.C.  20004 

Ms. Marlene Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C.  20554 
 

Mr. Brendan Murray 
Media Bureau 
Room 4-A802 
445 12th Street, S.W. 
Washington, D.C.  20554 
 

Ms. Jean L. Kiddoo 
Bingham McCutchen LLP 
3000 K Street, N.W., Suite 300 
Washington, D.C.  20007 
Counsel for RCN 

Mr. Adam Goldberg 
Vice President, Government Affairs 
Pioneer North America, Inc. 
8000 Towers Crescent Drive, 13th Floor 
Vienna, VA  22182 

Mr. Jeffrey Ross 
President, Armstrong Utilities, Inc. 
One Armstrong Place 
Butler, PA  16001 
 
 

Mr. John Godfrey 
Vice President, Government Affairs 
Samsung Information Systems America, Inc. 
1200 New Hampshire Avenue, N.W., #550 
Washington, D.C.  20036 

Ms. Lillian Rodriguez Lopez 
President 
Hispanic Federation 
55 Exchange Place, 5th Floor 
New York, NY  10005 
 

Mr. Neil Ritchie 
Executive Director 
League of Rural Voters 
P.O. Box 80259 
Minneapolis, MN  55408 

Mr. Jason Wright 
President 
Institute for Liberty 
4094 Majestic Lane, #278 
Fairfax, VA  22033 
 



 

 3

 
Mr. Grover Norquist 
President 
Americans for Tax Reform 
1920 L Street NW, Suite 200 
Washington, DC 20036 
 

Mr. Geoffrey Segal 
Director of Government Reform 
Reason Foundation 
3415 S. Sepulveda Blvd., Suite 400 
Los Angeles, CA 90034 

Mr. Tim Phillips 
President 
Americans for Prosperity 
1726 M Street NW, 10th Floor 
Washington, DC 20036 
 

Mr. John Berthoud 
President 
National Taxpayers Union 
108 N. Alfred Street 
Alexandria, VA  22314 

Mr. Tom Schatz 
President 
Citizens Against Government Waste 
1301 Connecticut Ave., NW, Suite 400 
Washington, DC  20036 
 

Mr. Chris Llana 
110 Melville Loop 
Chapel Hill, NC  27514 

Mr. Harry C. Alford 
President & CEO 
National Black Chamber of Commerce 
1350 Connecticut Avenue, N.W., Suite 405 
Washington, DC  20036 

Mr. Manuel Mirabal 
Founder & Co-Chair 
Hispanic Technology & Telecommunications 
Partnership 
1901 L Street, N.W., Suite 802 
Washington, DC  20036 
 

Mr. Matthew Blank 
Chairman & CEO 
Showtime Networks, Inc. 
1633 Broadway 
New York, NY  10019 
 

Mr. Philip Kent 
Chairman & CEO 
Turner Broadcasting Systems, Inc. 
One CNN Center 
Atlanta, GA  30303 

Ms. Debra Lee 
President & CEO 
BET Holdings, Inc. 
1235 W Street, NE 
Washington, DC  20018 
 

Ms. Judy McGrath 
Chairman & CEO 
MTV Networks 
1515 Broadway  
New York, NY  10036 

Ms. Abbe Raven 
President & CEO 
A&E Networks 
235 E. 45th Street  
New York, NY  10017 
 

Mr. David Zaslav 
President 
NBC Universal Cable 
100 Universal City Plaza 
Universal City, CA 91608 
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Mr. Michael L. Barrera 
President & CEO 
Hispanic Chamber of Commerce 
2175 K Street, N.W., Suite 100 
Washington, D.C.  20037 

Mr. Jimmie V. Reyna 
President 
Hispanic National Bar Association 
815 Connecticut Avenue, N.W., Suite 500 
Washington, D.C.  20006 
 

Mr. Alex Curtis 
Policy Director 
Public Knowledge 
1875 Connecticut Avenue, N.W., Suite 650 
Washington, D.C.  20009 
 

The Honorable Joe Barton 
House Energy and Commerce Committee 
Rayburn House Office Building 
Washington, D.C.  20515 

The Honorable Fred Upton 
House Energy and Commerce Committee 
Rayburn House Office Building 
Washington, D.C.  20515 
 

The Honorable Ted Stevens 
Senate Commerce Committee 
Dirksen Senate Office Building 
Washington, D.C.  20510 

Mr. George Bodenheimer 
Co-Chairman, Disney Media Networks 
President, ESPN, Inc. and ABC Sports 
ESPN Plaza 
Bristol, CT  06010 

Mr. Decker Anstrom 
President and Chief Operating Officer 
Landmark Communications, Inc. 
150 W. Brambleton Avenue 
Norfolk, VA  23510-2075 
 

Mr. John Hendricks 
Founder & Chairman 
Discovery Communications, Inc. 
7700 Wisconsin Avenue 
Bethesda, MD  20814 

Mr. Geraldine Laybourne 
Chairman & CEO 
Oxygen Media, Inc. 
75 9th Avenue 
New York, NY  10011 

 
 

___/s/ Gretchen M. Lohmann_____ 


