
Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

In the Matter of

COMMNET WIRELESS, LLC

Application for License and
Authority to Construct and Operate a
System to Provide Nationwide
Broad-band Radio Service in the
2155-2175 MHz Band

David J. Kaufman
Brown Nietert & Kaufman, Chartered.
1301 Connecticut Ave. NW, Suite 450
Washington, DC 20036

Its Counsel

)
)
)
)
)
)
)

File No.

Louis Tomasetti
President

Commnet Wireless, LLC
400 Northridge Rd., Suite 130

Atlanta, GA 30350



TABLE OF CONTENTS

Form 601 Application & Schedules

Commnet Wireless, LLC
Form 601 Application

March, 2007

Exhibit 1

Exhibit 2

Exhibit 3

Exhibit 4

Exhibit 5

Exhibit 6

Exhibit 7

Description of Applicant and Its Parent

Description of Proposed Service

Outline ofFunding Needs

Outline ofFunding Sources

Proposed License Conditions

Waiver Requests

Request for Auction



FCC 601
Main Form

FCC Application for Wireless Telecommunications Bureau
Radio Service Authorization

Approved by OMS

3060 - 0798
See instructions for

public burden estimate

1) Radio Service Code:

BR
1a) Existing Radio Service Code:

General Information
2) (Select only one) (NE )

NE - New RO - Renewal Only AU - Administrative Update NT - Required Notifications
MD - Modification RM - Renewal/Modification WD - Withdrawal of Application EX - Requests for Extension of Time
AM - Amendment CA - Cancellation of License DU - Duplicate License RL - Registered Location/Link

3a) If this application is for a ,Qevelopmental License, Demonstration License, or a §.pecial Temporary (N ),Q M §. WA
Authorization (STA), enter the code and attach the required exhibit as described in the instructions. Otherwise
enter It!' (Not Applicable).

3b) If this application is for Special Temporary Authority due to an emergency situation, enter 'Y'; otherwise enter 'N'. ( )yes Mo
Refer to Rule 1.915 for an explanation of situations considered to be an emergency.

4) If this application is for an Amendment or Withdrawal, enter the file number of the pending application currently File Number

on file with the FCC.

5) If this application is for a Modification, Renewal Only, Renewal/Modification, Cancellation of License, Duplicate Call Sign

License, or Administrative Update, enter the call sign of the existing FCC license.
If this is a request for Registered Location/Link, enter the FCC call sign assigned to the geographic license.

6) If this application is for a New, Amendment, Renewal Only, or Renewal/Modification, enter the requested
authorization expiration date (this item is optional). MM DD

I
7) Is this application "major" as defined in §1.929 of the Commission's Rules when read in conjunction with the ( )yes Mo

applicable radio service rules found in Parts 22 and 90 of the Commission's Rules? (NOTE: This question only
applies to certain site-specific applications. See the instructions for applicabilitv and full text of ~1.929)'

8) Are attachments (other than associated schedules) being filed with this application? (y )yes Mo

Fees, Waivers, and Exemptions
I 9) Is the Applicant exempt from FCC application fees? 1- ( N )yes Mo

yy

10) Is the Applicant exempt from FCC regulatory fees? (N )yes Mo

11a) Does this application include a request for a Waiver of the Commission's Rule(s)? ( y )yes Mo
If 'Yes', attach an exhibit providing rule number(s) and explaining circumstances.

11 b) If 11 a is 'Y', enter the number of rule sections involved. Number of
Rule Section(s): 1

12) Are the frequencies or parameters requested in this filing covered by grandfathered privileges, previously ( N )yes Mo
aooroved b waiver. or functionall intearated with an existina station?

FCC 601 - Main Form
November 2006 - Page 1



Applicant Information
13) FCC Registration Number (FRN):

0007116403

14) Applicant/Licensee Legal Entity Type: (Select One)
( ) Individual ( )Unincorporated Association ( )Trust ( )Government Entity ( )Corporation (X )Limited Liability Company

( ) General Partnership ( ) Limited Partnership ( ) Limited Liability Partnership ( ) Consortium

( ) Other:
15) If the Licensee name is being updated, is the update a result from the sale (or transfer of control) of the license(s) I ( )yes No

to another party and for which proper Commission approval has not been received or proper notification not
provided?

16) First Name (if individual): IMI: ILast Name: I Suffix:

17) Legal Entity Name (if other than individual):

Commnet Wireless, LLC
18) Attention To:

Louis Tomasetti

19) P.O. Box: IAnd/Or 120)Street Address:

400 Northridge Road Ste 130
21) City: 122) State: 123) Zip Code:

Atlanta GA 30350
24) Telephone Number: 125) FAX:

678-338-5960 678-338-5961
26) E-Mail Address:

27) Demographics {Optional}:
Race:
( )American Indian or Alaska Native

Ethnicity:
( )Hispanic or Latino

Gender:
( )Male

)Asian )Not Hispanic or Latino )Fema!e

( )Black or African-American

( )Native Hawaiian or Other Pacific Islander

( )White

Real Part in Interest
28) Name of Real Party in Interest of Applicant (If different from
Applicant):

29) FCC Registration Number (FRN) of Real Party in Interest:

Contact Information (!f different from the App!icant)
( ) Check here if same as Applicant

uav,d @ bnf\uVIIIIOVV .uVIII

30) First Name: I~: 1Last Name: ISuffix:
David Kaufman

31) Company Name:

Brown, Nietert, &Kaufman, Chartered
32) Attention To:

33) P.O. Box: 1And 1 34)Street Address:

lOr 1301 Connecticut Ave, NW, Suite 450
35) City: 136) State: 137) Zip Code:

Washington DC 20036
38) Telephone Number: 39) FAX:

202-887-0600 202-223-8685
40) E-Mail Address:

.....I \.1: 1/__-....1 ..... ,., __..-

FCC 601 - Main Form
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Re ulato Status

Broadcast ServicesPrivate, internal communicationsX Non-Common Carrier

41) This filing is for authorization to provide or use the following type(s) of radio service offering (enter all that apply):

Type of Radio Service
42) This filing is for authorization to provide the following type(s) of radio service (choose all that apply):

(X )Eixed (X )Mobile )Badiolocation )~atellite (sound) )j;!roadcast Services

43) Does the Applicant propose to provide service interconnected to the public telephone network? (y )y'es Ho

Alien Ownership Questions (If any answer is 'V', provide an attachment explaining the circumstances)
44) Is the Applicant a foreign government or the representative of any foreign government? ( 1\1 \V~~ Mo\ 1"1 I~V''''

45) Is the Applicant an alien or the representative of an alien? (N )y'es Ho

46) Is the Applicant a corporation organized under the laws of any foreign government? (N )y'es Ho

47) Is the Applicant a corporation of which more than one-fifth of the capital stock is owned of record or voted by aliens or their (N )y'es Ho
representatives or by a foreign government or representative thereof or by any corporation organized under the laws of a
foreign country?

48a) Is the Applicant directly or indirectly controlled by any other corporation of which more than one-fourth of the capital stock ( N )y'es Ho
is owned of record or voted by aliens, their representatives, or by a foreign government or representative thereof, or by any
corporation organized under the laws of a foreign country?

48b) If the answer to 48a is 'V', has the Applicant received a ruling(s) under Section 310(b)(4) of the Communications ( )y'es Ho
Act with respect to the same radio service(s) and geographic coverage area(s) involved in this filing?

If the answer to 48b is 'Y', attach an exhibit that identifies the citation(s) of the applicable declaratory ruling(s) by DAlFCC number of the FCC
Record citation, if available, release date, and any other identifying information

If the answer to 48b is 'N', attach to this filing a date-stamped copy of a request for a foreign ownership ruling pursuant to Section 31 O(b) (4) of
the Communications Act.

Basic Qualification Questions
49) Has the Applicant or any party to this application had any FCC station authorization, license or construction <N )y'es Ho

permit revoked or had any application for an initial, modification or renevval of FCC station authorization, license, or construction
permit denied by the Commission?

50) Has the Applicant or any party to this application, or any party directly or indirectly controlling the Applicant, (N )y'es Ho
ever been convicted of a felony by any state or federal court?

51) Has any court finally adjudged the Applicant or any party directly or indirectly controlling the Applicant guilty of unlawfully (N )yes Mo
monopolizing or attempting unlawfully to monopolize radio communication, directly or indirectly, through control of
manufacture or sale of radio apparatus, exclusive traffic arrangement, or any other means or unfair methods of competition?

If the answer to any of 49-51 is 'Y', attach an exhibit explaining the circumstances.

Aeronautical Advisory Station (Unicom) Certification

I
I 52) ( ) I certify' that the station v"ill be located on property of the airport to be served, and, in cases \tvhere the airport does not have a control

tower, RCO, or FAA flight service station, that I have notified the owner of the airport and all aviation service organizations located at the airport
I within ten days prior to application.

Broadband Radio Service and Educational Broadband Service Cable Cross-Ownership
53a) Will the requested facilities be used to provide multichannel video programming service?

53b) If the answer to question 53a is 'Y', does Applicant operate, control or have an attributable interest
(as defined in Section 27.1202 of the Commission's Rules) in a cable television system whose franchise
area is located within the geographic service area of the requested facilities?

Note: If the answer to question 53b is 'Y', attach an exhibit explaining how the Applicant complies with Section 27.1202 of the Commission's
Rules or justifying a waiver of that rule. If a waiver of the Commission Rule(s) is being requested, Item 11a must be answered 'V'.

Broadband Radio Service and Educational Broadband Service (Part 27)
54) (For EBS only) Does the Applicant comply with the programming requirements contained in Section 27.1203

of the Commission's Rules?

Note: If the answer to item 54 is 'N', attach an exhibit explaining how the Applicant complies with Section 27.1203 of the Commission's Rules or
justifying a waiver of that rule. If a waiver of the Commission Rule(s) is being requested, Item 11 a must be answered 'Y'.
55) (For BRS and EBS) Does the Applicant comply with Sections 27.50,27.55, and 27.1221 of the Commission's Rules? ( y )y'es Mo

Note: If the answer to item 55 is 'N', attach an exhibit justifying a waiver of that rule(s). If a waiver of the Commission Rule(s) is being requested,
Item 11 a must be answered 'Y'.

FCC 601 - Main Form
November 2006 - Page 3



General Certification Statements t

1} The Appftcant waives any claim tD the: usa of any particular frequency or of the electromagnetic spectrum as against the regulatorf power of the United States
~usaof Ihapmvious. use of the same. whether by license or othelWisa't and requests an authorization In accordance with tilts applicaUon.

2} The Applicant certifies that grant of this application would not cause the Applicant to be in violation of any pertinent cross-ownership Dr attribution Mes....
Tit the Applicanthas sought a waiver of any such rule in conneetlon with this application. it may make this cerliffcation subject to the outcome of the walverreque5t.

3) The Applicant certifies that all statements made in this application and in the eKhibl~ attachments, Dr documents Incorporated by reference are material. are part of
thlsappficatian, and are ituet Qlmplete, .correct.and made in good faIth.

4} The Applicant cerhTtes that neither the Applicant nor any other party to !he application is subjett to a denial of Federal benefits pursuant to §5301 of the Anti-Drug
Abuse Actof 1968. 21 U.S.G. § 862. because Df a conviction for possession or tUstribuUon of a controlled substance.. ThIs cert.ification does not apply to applications
meg In SeMr;es e1CBmpted under §1.2002(c:) of the rutes¥ 41 CfR§ 1.2Q02{c). See §1.20n2(b} of thEJ rules, 47 CFR § 12002{b), for the definition of "party to- the
andJcation" as used 1n this certifu:ation.

5) The Applicant certifies that it eiU'OS.eT(1) bas current required owneNinfp daia on jim with m~ Commissfon! (~) Is filmg upda.-d!d ownership data s~"'f1ultaneousty with this I

appnc:atiQ~or (3) is nct required to lite ownershlp data under the Commission's Rutes.

6) The Applicant certifies that the facliUS$" operations, and tnlnsmltters for whfch this authDrizatlon Is hereby requemedare eWter. (1) categorically excluded from tnuffne
en\lironmantai evaluation for RF exposure as set forth In 47 C.F.R. 1.1307(b): Off (2) have been found not ttl cause human. exposure tc levels of mdlofrequency
radiation inexceas of tile Umits specified in 47 C.F.R.. 1.1310 and 2.1093; Oft (3) ant ·the Mlbject of one or more Envlronmenfal Assessments filedwilh the
CommissIon.

1) The Applicant certifies tilat Ithas reviewed the appropriate Commission Rules defiring eligibility to hold tfla requested license(s}tand Is eligible to hold the requested
bosers}.

H} The Applicant certifies that it fs not in defaulton anv payment for Commission licenses and thal it is nat delinnuent on any nan.-tax debt owed to anv federal aaencv..

Signature
66 T ad or Printed Namenf Pa
First Name:

Louis
51} TItle:

President
Signature;

LasiName:

Tomasetti

Suffoc

FAILURE TO SIGN THIS APPLICATION MAY RESULT IND15MlSSAL OFTHE APPUCATION AND FORFEITURE OF ANY FEES PAID"
r pDngrantof this Ucense appUcaUoPt the licensee may be sUbject to certaIn construction or covsrage requirements. FaUura to meet the construction Of
eoverage requfrements will result fn tarmlnaticm aftha ITcense. Consult appropriate FCCregutations to detannlne the construction or coveragerequimments
that apply to the typ~ tlfDeens8 r&quested in this application.
Nil Fr f FAr Sb STATbMbNTS MA4lb ON 'reISFOoM 00 ANy ATfACsMbNTS Aob nr NlSe!'Bi b BY' FINb ANalOo IMtmJSONMbNT (I" .8. Code, 11I1e Nl,
~ANalOoobVOCATlONOF ANy STATIONi ICbNSb 00 CONSTot' eT'ON nboMlT (r..s~ Coda, Title 41$ §PNl{al{mi ANa100 fOoFblTr ob ft .5.. Cods)
~e~ 5~ . '

FCC601-MainForm
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Schedule for Geographically Licensed Services
. FCC«601 J
sChecluleS
MARKET/CHANNEL BLOCK INFORMATION

( ) yes ( ) No
I • 'f.'..../AInnU7

IVII IL..

1) 2) 3) 4) 5) 6) 7)
Market Market Name Channel Sub-Market Percentage Open/Closed I Am Seeking A Tribal

Designator Block Designator of Bidding Lands Bidding Credit

Bidding In This Market

Credit

BTA-1-493 United States 2155-2175
1\11 N/A N/A ( ) yes (X )No

•• 1

( ) yes ( ) No

TRIBAL LANDS INFORMATION .. Complete only when attaching the required certification(s) from the tribal government(s)
8) 9) 10) 11) 12) 13) 14)

Market Channel Name of Tribal Lands Area, in Indicate with an "x" The amount of Additional
Designator Block square kms, those tribal lands bidding credit amount of

of tribal lands where Applicant has as defined by bidding credit
contained secured the required FCC Rules (by requested

within certification(s) from Market) (attach
designated the tribal governments justification)

market [attach certification(s)]

15) Agreement Identifier: Action Requested:
Type of Agreement: oCollusion-Based

[] Add [] Delete
DDesignated Entity mther (Description of Type of Agreement) _

·Party(ies)to Agreement{s}
Action Requested: CJAdd DDelete

[] Entity Name: I Legal Entity Name

I First
[J Individual Name: I

I MI I Last
I I

I FCC Registration Number (FRN):

I Suffix

I FCC Registration Number (FRN):

Action Requested: []Add LlDelete
Legal Entity Name I FCC Registration Number (FRN):

[] Entity Name:
First

I
MI I Last I Suffix

CJ Individual Name:

FCC Registration Number (FRN):
Action Requested: EI Add DDelete

Legal Entity Name I FCC Registration Number (FRN):
DEntity Name:

First

I
MI I Last I Suffix

D Individual Name:

FCC Registration Number (FRN):

FCC 601 Schedule B
November 2006 - Page 1



Designated Entity/Closed Bidding Agreement Info
16) Have you entered into any agreements which would impact your Designated Entity or closed bidding status?

If 'Y', attach an exhibit.

17) Additional Demographic Information (Not Required)
Applicant Status:

N/PV yes Ho

o Minority Owned Business

Revenue and Asset Information

ClRural Telephone Company D Woman Owned Business

18) Has any Revenue and Asset information changed for the Applicant, the Disclosable Interest Holder, or the
Affiliate? If 'Y', explain why in an exhibit.

°19) 00° ReveonuoeoandoAsOsetlnfoormOationooforOthOeooAppllcoaniO
Purpose (Check Modify and complete all changes different from previously filed FCC Form 175)

I [] Modify

:Gross Revenue Disclosure Most Recent Reportable Year
20a) Were the Applicant and any predecessors-in-interest in existence for a full year of the relevant period? If I

'N', explain why in an attachment.

If 'Y', provide the following information.

(N/~res No

20b) Gross Revenues

20c) Year End Date:

$ (Format: 99,999.99)

_________ (Date Format: MM/DDIYYYY)

One Year Prior to Most Recent Reportable Year
21 a) Were the Applicant and any predecessors-in-interest in existence for a full year of the relevant period? If I

'N', explain why in an attachment.

If 'V', provide the following information.

(N/~res No

21 b) Gross Revenues

21 c) Year End Date:

$ (Format: 99,999.99)

_________ (Date Format: MM/DDIYYYY)

Two Years Prior to Most Recent Reportable Year
2?a) Werf3 the Applic§lntandany predecessors-in-interest in existence for a full year of the relevant period? If

'N', explain why in an attachment.

If 'V', provide the following information.

) res No

22b) Gross Revenues

22c) Year End Date:

$ (Format: 99,999.99)

_________ (Date Format: MM/DDIYYYY)

:Average Gross Revenue

23) Average Gross Revenue of Reported Years: $_----II-N...../J<-A&-- (Format: 99,999.99)

° Asset Disclosure

24) Total Assets as of Application Filing Deadline: $_--L.JINLL.l/Ar.....I.- (Format: 99,999.99)

Financial Statements

25) Audited or Unaudited (Check One)
N/A

[] The Applicant used audited financial statements.

D The Applicant used unaudited financial statements prepared in accordance with Generally Accepted Accounting Principles (GAAP) and
certified by the Applicant's chief finan~ial officer or the equivalent.

FCC 601 Schedule B
November 2006 - Page 2



FCC 601
Schedule B

26) Revenue and Asset Information for the Disclosable Interest Holder (DIH)
Purpose (Select One) N/A

IEJ Add EJ Modify

27) Disclosable Interest Holder

D Delete

I
I

[] Individual Name: First

IX) Entity Name: Atlantic Tele-Network Inc.
I

I Last ISuffix

FCC Registration Number (FRN):
0002372217

FCC Registration Number (FRN): I

Gross Revenue Disclosure Most Recent Reportable Year
28a) Were the DIH and any predecessors-in-interest in existence for a full year of the relevant period? If IN', (N/~ yes No

explain why in an attachment.

If 'Y', provide the following information.

28b) Gross Revenues $ (Format: 99,999.99)

28c) Year End Date: (Date Format: MM/DDIYYYY)

One Year Prior to Most Recent Reportable Year
29a) Were the DIH and any predecessors-in-interest in existence for a full year of the relevant period? If 'N',

explain why in an attachment.

If 'Y', provide the following information.

29b) Gross Revenues

29c) Year End Date:

$ (Format: 99,999.99)

_________ (Date Format: MM/DDIYYYY)

"Two Years Prior to Most Recent Reportable Year
30a) Were the DIH and any predecessors-in-interest in existence for a full year of the relevant period? If IN',

explain why in an attachment.

If 'Y', provide the following information.

30b) Gross Revenues

30c) Year End Date:

:Average Gross Revenue

$ (Format: 99,999.99)

_________ (Date Format: MM/DDIYYYY)

31) Average Gross Revenue of Reported Years: $ --=-N...::.:,/-=-A...:...- (Format: 99,999.99)

:Asset Disclosure
32) Total Assets as of Application Filing Deadline: $__---=-N-=I-=-A....:...- (Format: 99,999.99)

:

Financial Statements

33) Audited or Unaudited (Check One) N/A

[] The Disclosable Interest Holder used audited financial statements.

[J The Disclosable Interest Holder used unaudited financial statements prepared in accordance with Generally Accepted Accounting Principles
(GAAP) and certified by the Applicant's chief financial officer or the equivalent.

FCC 601 Schedule B
November 2006 - Page 3



FCC 601
Schedule B

34) Revenue and Asset Information for the Affiliate
:Purpose (Select One)

ID Add D Modify

35) Affil iate

[] Entity Name:

[J Delete

FCC Registration Number (FRN):

o Individual Name: First MI Last Suffix FCC Registration Number (FRN):

Gross Revenue Disclosure Most Recent Reportable Year
36a) Were the Affiliate and any predecessors-in-interest in existence for a full year of the relevant period? If ( ) yes No

IN', explain why in an attachment.

if 'y', provide the following information.

36b) Gross Revenues $ (Format: 99,999.99)

36c) Year End Date: (Date Format: MM/DDIYYYY)

One Year Prior to Most Recent Reportable Year
37a) Were the Affiliate and any predecessors-in-interest in existence for a full year of the relevant period? If

'N', explain why in an attachment.

If 'Y', provide the following information.

) yes No

37b) Gross Revenues

37c) Year End Date:

$ (Format: 99,999.99)

_________ (Date Format: MM/DDIYYYY)

Two Years Prior to Most Recent Reportable Year
38a) Were the Affiliate and any predecessors-in-interest in existence for a full year of the relevant period? If

'N', explain why in an attachment.

If 'Y', provide the following information.

) yes No

38b) Gross Revenues

38c) Year End Date:

Average Gross Revenue

$ (Format: 99,999.99)

_________ (Date Format: MM/DDIYYYY)

39) Average Gross Revenue of Reported Years: $ (Format: 99,999.99)

Asset Disclosure
40) Total Assets as of Application Filing Deadline: $ (Format: 99,999.99)

Financial Statements

41) Audited or Unaudited (Check One)

[] The Affiliate used audited financial statements.

[] The Affiliate used unaudited financial statements prepared in accordance with Generally Accepted Accounting Principles (GAAP) and certified
by the Applicant's chief financial officer or the equivalent.

FCC 601 Schedule B
November 2006 - Page 4



FCC 601
Schedule B

.Closed"·B'ddll1gl[)esignafea·"Entify"""Ellg·'bllify·

Total Gross Revenues for Most Recent Reportable Year

42a) Gross Revenues

I42b) Year End Date:

$ N_/A (Format: 99,999.99)

_________ (Date Format: rviM/DD/YYYY)

.Total Gross Revenues for One Year Prior to Most Recent Reportable Year

43a) Gross Revenues:

43b) Year End Date:

$ N_I_A (Format: 99,999.99)

_________ (Date Format: MM/DDIYYYY)

TotaIGross~e"er1uesf()rTwoYear~flriorto Most Recent Reportable Year

44a) Gross Revenues:

44b) Year End Date:

$__N_iA (Format: 99,999.99)

_________ (Date Format: MM/DDIYYYY)

Total Aggregate Average Gross Revenues for Designated Entity

45) Aggregate Average Gross Revenue: $__---'N:.....::.:...:./A--:.- (Format: 99,999.99)

Total Aggregate Average Gross Revenues for Closed Bidding

46) Aggregate Average Gross Revenue: $ N_IA (Format: 99,999.99)

Total Assets Disclosure for Closed Bidding

47) Total Assets: $ N_/A (Format: 99,999.99)

FCC 601 Schedule B
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Certifications (By signing the Main Form, the Applicant certifies that the statements listed are true, complete, correct and made in good
faith)
For Applicants Claiming Eligibility as an Entrepreneur Under the General Rule
IApplicant certifies that they are eligible to obtain the licenses for which they apply.
For Applicants Claimin Eli ibilit as a Publici Traded Corporation

Applicant certifies that they are eligible to obtain the licenses for which they apply and that they comply with the definition of a Publicly Traded
Corporation, as set out in the applicable FCC rules.

A licant certifies that the are eli ible to obtain the licenses for which the a I.
Applicant certifies that the Applicant's sole control roup member is a pre-existin entit, if applicable.

For Applicants Claiming Eligibility using a Control Group Structure

For Applicants Claiming Eligibility as a Very Small Business, Very Small Business Consortium, Small Business, or as a Small Business
Consortium

Applicant certifies that the\ are eli ible to obtain the licenses for which the appl .
A licant certifies that the A licant's sole control rou member is a re-existin entit, if a licable.

For Applicants Claiming Eligibility as a Rural Telephone Company
Applicant certifies that they meet the definition of a Rural Telephone Company as set out in the applicable FCC rules, and must disclose all parties to
agreement(s) to partition licenses won in this auction. See applicable FCC rules.

For Applicants Claiming Tribal Lands Bidding Credit
Applicant certifies that it will comply with the bidding credit buildout requirements and consult with the tribal government(s) regarding the siting of
facilities and deployment of service on the triballand(s) as set out in the applicable FCC rules.

For Auction Applicants
Applicant provided separate gross revenue information for itself, for each of Applicant's officers and directors; for each of Applicant's other controlling
interests; for each of Applicant's affiliates; and for each affiliate of each of Applicant's officers, directors, and other controlling interests.
Applicant provided separate gross revenue and total asset information for itself, for each of Applicant's officers and directors; for each of Applicant's
other controlling interest; for each of Applicant's affiliates; and for each affiliate of each Applicant's officers, directors, and other controlling interests.

FCC 601 Schedule B
November 2006 - Page 6



Commnet Wireless, LLC
Form 601 Application

Exhibit 1
March, 2007

DESCRIPTION OF THE APPLICANT AND ITS PARENT

Commnet Wireless, LLC ("Commnet", or "Applicant") is an experienced Commercial
Mobile Radio Service ("CMRS") carrier, operating wireless telecommunications systems in the
cellular and broadband Personal Communications Service bands in twelve states, specializing in
bringing service to rural and otherwise unserved or underserved areas. Commnet's existing
services have won numerous plaudits from public safety officials, park rangers and municipal
officials in many of the areas where Commnet has introduced wireless services, often providing
the only reliable service to those fighting forest fires or traveling in remote areas.

Commnet has grown rapidly over the years, from $6.4M in operating revenues in 2002 to
$41.5M in revenues in 2006. In September, 2005, Commnet was acquired by Atlantic Tele
Network, Inc. ("ATN"), a NASDAQ National publicly-traded corporation, which operates
telecommunications systems throughout not only the United States but other parts of the
Americas as well. ATN has a market capitalization, as ofDecember 31, 2006, of$443M.
Commnet is now a wholly-owned subsidiary of ATN, and through ATN, Commnet has gained
increased access to the nation's capital markets.

As discussed in Exhibit 4, infra, Commnet, th.rough ATN, has reasonable assurance of
sufficient funds to meet the capital and operating requirements to build out its proposed
Nationwide Broadband System, as set forth in Exhibit 3, infra. Most importantly, because
Commnet is an existing carrier with not only a track record but also substantial existing
operatioIlS tosuppert theproposedNatiol1wideBroadb-aIldSystem,Commnet,· unlike aprivately
held startup company, will not be able to leverage the threat ofbankruptcy to renegotiate, post
licensing, the conditions of its license. Thus, Commnet can be relied on to fulfill all of the
prorl1ises it TIlakes ill this application.



Commnet Wireless, LLC
Form 601 Application

Exhibit 2
March, 2007

DESCRIPTION OF PROPOSED SERVICE

Commnet proposes in this application to construct and operate a nationwide broadband
system at 2155-2175 MHz, fulfilling the dream ofuniversal high-speed internet access for all
Americans, and eliminating the current gap in access which threatens to divide our society into
two separate and unequal Americas. In so doing, Commnet presents the real potential to end the
current migration ofpopulation away from our nation's precious heartland, to preserve and
enhance the mainstream values which made this country the great nation that it is today, and in
particular, to ensure that all Americans, all racial or ethnic groups and all economic classes, will
have the opportunity to participate in the new society being molded for the twenty-first century.

EQUIPMENT

Commnet proposes to construct a state-of-the-art wireless broadband system, utilizing
Orthogonal Frequency Division Multiplex Non-Line-of-Site Wi-Max technology ("802.16e"),
similar to that which already has been proven in the field by companies such as Clearwire
Corporation in the 2.5 GHz band. By using such state-of-the-art but proven technology,
Commnet can more expeditiously com_mence construction of its network and begin bringing the
benefits to the public, without any delays to "work out the bugs" which are inherent in
technologies that have not yet been proven in the field.

Commnet shall work cooperatively with the manufacturing community to ensure that
FCC-G€rtifieGG1l8tem-er-pr~mi8e8-eqyipm~Ilt{"CPE"}capableefeperatillgill-Commnet'8
licensed spectrum is timely developed and made available through the nation's existing retail
distribution networks, such as Radio Shack, Best Buy, Circuit City and Costco. Commnet would
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compatible and FCC-certified. This, in tum, will enhance retailers' margins and increase their
incentive to put the CPE into the hands of consumers at reasonable prices.

SERVICE OFFERINGS

Commnet proposes to offer multiple levels of service to the public. Commnet proposes
to offer basic service to any and all persons within its service area and who possess valid CPE, at
a nominal, affordable charge of $11.95 per month.! This basic service shall consist of a service
level comparable to Digital Subscriber Line ("DSL") service offered on a residential basis by
landline telephone companies, i.e., 384 kbps downlink and 128 kbps uplink. Commnet proposes
to make the offering of such basic service a specific condition of its license. When coupled with
Commnet's commitment (see Exhibit 5, Proposed License Conditions) to meet construction
thresholds of 1/3 of the US population within three years and 2/3 of the US population within

All dollar amounts set forth in this section are in current dollars.



seven years of license grant, Commnet's commitment herein to offer basic service at an
affordable charge to anyone with CPE shall bridge the "digital gap" in this country.2

Commnet proposes to offer at least two tiers ofpremium service as well: 576 kbps
downlink/192 kbps uplink for $26.95/mo.lunit; and 1.158 Mbps downlink/386 kbps uplink for
$34.95/mo.lunit. In addition, Commnet proposes to offer premium service at bulk rates to
'1 • , '1.'1 .,'1 '1,. '1 •. ,

OUSIness or goverr.Jnent SUOSCTIoers \VItn mUltIple unIts.

CONSTRUCTION THRESHOLDS

Commnet proposes to construct sufficient cell sites to provide reliable service to one
third (1/3) of the US population within three years of the issuance of the nationwide broadband
license. Commnet proposes to provide service to two-thirds (2/3) of the US population within
seven years of issuance of the license. Commnet proposes to provide service to ninety percent
(90%) of the US population within ten years of issuance of the license. As discussed in Exhibits
3 and 4, infra, Commnet has made a realistic appraisal of the expected cost ofmeeting these
construction/service commitments, and has a viable business plan for funding the involved costs.

While the Commnet-proffered thresholds are not quite as aggressive as those proposed by
M2Z, the Commnet thresholds are more appropriate, because, unlike the stated M2Z thresholds,
the Commnet thresholds are potentially achievable, represent a sincere service promise, and are
not being proffered with the intention of renegotiating with the Commission post-licensing.
Conversely, the M2Z proposal is so patently ull..realistic that it is difficult to believe M2Z intends
to stand by itc

Obviously, in order to meet its proposed construction thresholds, Commnet will have to
concentrate its initial efforts in the nation's most densely populated areas.3 However, as part of

2 The Congressional directive to the Commission is to extend to all Americans "adequate
facilities at reasonable charges ..." See Section 1 of the COlTununications Act of 1934 as
amended ("Act"), 47 USC §151. Similarly, Section 7 of the Act, 47 USC §157, directs the
Commission to "encourage the provision ofnew technologies to the public." Nowhere does
Congress direct the Commission to require free subscription service. Rather, the mandate is to
expedite the initiation of service, and to see that the service is viable and continues to be offered
without interruption.

The proposed $400M that M2Z Networks, Inc. ("M2Z") claims to have potentially
available would not suffice to build out more than a tiny fraction of the country. Even ifM2Z
were to construct only in the most densely populated areas and totally eschew rural areas with
less density, that sum would only cover about ten to fifteen percent of the US population. M2Z
provided no business plan, for good reason. There is a zero percent chance that giving away free
service would be viable or sustainable, and probably a ninety percent chance that M2Z knows as
much, is being disingenuous, and is planning to renegotiate after it receives the license.
3 That these areas are densely populated does not necessarily mean that the residents
universally have reasonable access to broadband service. In some major metro areas, the
landline (i. e., cable and telco) providers have engaged in cherry-picking, failing to build out the
less affluent neighborhoods. In others, the high cost ofbroadband from current providers,

Exhibit 2, p.2



its service proposal, Commnet commits that where a municipality with a population of 10,000 or
less, that is then without broadband access, delivers to Commnet a petition signed by at least two
hundred local household heads and/or businesses, requesting service, Commnet will initiate
service to that community within nine months thereafter. Through this proposal, the
Commission is assured that rural areas shall be able to participate in the benefits of the licensing
of this spectrum sooner, rather than only in the eighth or ninth year after licensing, as would be
,1 ,1 i"""""lI •• • • '1. ..... '1 ... ... ... .. J. .1 "'"1 ...the case were the COlTJ.1TI.ISSIOn to Impose only a straIght populatlon...oaseo constructIon rnreShOIO.

PORNOGRAPHY/INDECENCY

As a provider ofbroadband services, Commnet commits to comply with all current and
future federal requirements for the protection ofminors, through the installation of appropriate
filters as well as making the blockage ofpornographic sites the default setting for all users, as
well as through any other technology which may be mandated for providers ofbroadband
services, now or in the future. To the extent that the technology for blocking objectionable sites
is required to be sited at the provider's facilities, default settings to block such sites would be
implemented by Commnet. Such default settings could only be changed by the subscriber,
manually, and even then, Commnet commits to implementing technology as appropriate to
prevent minors from overriding the settings chosen by their parents.

DEVELOPMENT OF DUAL-BAND OR DUAL-MODE EQUIPMENT

Commnet has worked with public safety officials in rural areas for years to improve their
efforts to protect the security and safety of the general populationo COID.111net intends to build
upon its experience, to work with equipment manufacturers to see the development of dual
purpose devices, especially for the public safety community, that could serve as both voice units
and data units, operable in both Commnet's band and in bands allocated to public safety, such as
700 MHLef8~0(lMH;z:;··Thisce:uldgfeatlyincfeasethefeliabilityefpublicsafety····mebileand
portable units in emergencies, as the individual policeman or fireman could continue to
communicate even if the cell site of one or another network went down in a disaster. Moreover,
such devices would enhance interoperability among differetlt jurisdietiol1s. For sue}1 publie
safety-specific CPE, Commnet would supply its basic broadband services to public safety at no
charge whatsoever. Because Commnet is planning 802.16e, it is especially likely that such ePE
will be developed in the near future.

REGULATORY STRUCTURE

Commnet may, but shall not necessarily, seek to offer voice services equivalent to those
offered by local exchange carriers. Given the goal of expediting high-speed internet access to
the nation, the commitment of substantial capital resources to redundant voice service could
potentially act to retard the main raison d'etre of the spectrum allocation. Therefore, unless
technology developments lead to a general use ofBRS spectrum for such basic voice services,

sometimes $40 per month, is a high barrier to penetration. Commnet's proposal breaks through
these logjams.
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Commnet is unlikely to devote resources to this area, at least during the initial ten-year license
term.

Accordingly, Commnet seeks to be regulated as a BRS licensee, not as a CMRS licensee.
Commnet should be treated the same as the major BRS licensees with regard to such matters as
universal service fund contributions and enhanced 911 services. Jurisdiction over Commnet's
operations in the 2155-2175 rv1Hz band should initially be with the Broadballd Divisioll of tIle
Wireless Telecommunications Bureau, not with the lvIobility Division.

Exhibit 2, p.4
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OUTLINE OF FUNDING NEEDS

In this exhibit, Commnet lays out the assumptions underlying its estimate of the cost of
implementing its proposal in a manner to satisfy the license conditions which it is proposing to
have imposed by the Commission. Commnet further generates an estimate of the sums which
will be needed, and the timing ofwhen each tranche of funds will be needed, for the proposed
system to succeed.

In this regard, Commnet expects that funds for infrastructure equipment will be needed in
stages, as the system grows over the license term, and not entirely in the first year.

Commnet is assuming that the cell site equipment can be acquired at favorable prices due
to the large volume to be acquired, and that in many instances, the vendors of CPE will afford
Commnet free access to their rooftops for use as cell sites, in order to ensure high service quality
when demonstrating the system, and thereby enhance retail sales ofboth equipment and premium
services. Commnet also assumes that municipalities will afford Commnet free use of space for
cell sites, in order to enhance the municipality's quality of service with respect to its own free (if
basic service) or reduced-cost (if premium service) use of the system, as well as the use by its
citizens. These assumptions are paramount in the ability to offer basic service at such a low and
affordable charge, and still have a viable business plan that will result in promises being kept.
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OUTLINE OF FUNDING SOURCES

Commnet plans to meet its estimated funding needs by a combination of operating
revenues and resort to the capital markets. In this respect, Commnet's status as an existing
carrier with a proven track record of sound management and consistent growth will assist
Commnet's efforts in multiple ways. First, because Commnet has a track record and is not a
mere start-up, the investment community knows that Commnet is capable ofmeeting projections
when it proposes a business plan. Second, the investment community knows that Commnet's
personnel will not be "learning on the job" as they go, and therefore that projections are less
likely to have to be changed due to "unforeseen circumstances." Because of their experience, the
likelihood ofunforeseen circumstances is slight.

Separately, as a company with significant existing assets and revenues, each in the tens of
millions of dollars, Commnet comes to the capital markets with significant collateral and
significant resources to make debt payments, independent of any revenues from the proposed
nationwide broadband radio service. Thus, Commnet is well positioned both to obtain more
financing and at better terms than would be the case with a start-up.

Finally, in the event that it were decided to raise funds by resort to the equity markets, it
is much more likely that ATN, Commnet's parent, could conduct a secondary offering, or that
ATN could conduct an offering to sell equity in Commnet to outside investors, on better terms
and conditions than would be the case with respect to any equity offering floated by a start-up
cOIDpally.havillg .. llclassets .. ~therthallth-€llatiollWid€bI"oadballd ... syst€ID.

Attached hereto is a letter from the chief financial officer of ATN, expressing his
confidence that COITlliillet and ATI~ would be able to meet the estimated funding needs to ensure
the success of the proposed nationwide broadband system.



10 Derby Square
salemI MA 01970
Tel: (978) 519-1300
Fax: (918) 744-3951

... ,. ...._'............ 1, 2007

COlnmnet Wireless,
400 Northridge Suhe130
.l"l..'-1Cll.lJ.u::Lt GA 30350

Proposed Nationwide Broadband Radio System at 2155-2175 MHz

Mr. Tomasetti:

Atlantic Tele-Network, Inc. ("ATN") has reviewed the proposal from you as president of
Commnet Wireless, LLC ("Commnef') for Commnet to construct and operate a

"onwide broadband radio service system to operate at 2155-2175 MHz across
United States. ATN believes the business plan has merit.. ATN is confident that,
assuming the conditions set forth in this letter are met and there are no material adverse
c;haDg~sm...~ither ...th~industryQr ..th~~~PQmy, ....AIN. WQ!.ll.q .b~ .;;tbl~ ..tQ Q~ftQJ.1l..the

capital markets the funds needed to bring the plan to fruition, up to and including the
L~()untof$l.O billion.

the purposes ofthis letter, weare assuming that:

• Commnet receives from the FCC, by a final, unappealable order, a nationwide,
exclusive" broadband radio service license for twenty (20) MHz of spectrum at
2155-2175 MHz.

• Commnet is able to negotiate infrastructure equipment agreements in line with
assumptions in the Commnet business plan, including without limitation
agreements by the equipment vendors to supply the equipment in a timely manner
despite the high volumes proposed to be delivered to Commnet.
The service is regulated by the FCC as a Broadband Radio Service, so that
Commnet is on a level playing field with its potential competitors..
The funds would be made available to Commnet in tranches as needed to meet
cash flow requirements.

We understand that Commnet may be submitting a copy ofthis letter to the FCC as part
of its application fora license. This letter is intended to provide reasonable assurance
the availability of funds. Until Commnet receives a license as contemplated above, no



effort to raise funding could be undertaken, and the decision whether to do so will
ultimately be a function ofcircumstances then prevailing..

We look forward to working with you.

ustin D. Benincasa
ChiefFinancial Officer
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PROPOSED LICENSE CONDITIONS

Commnet hereby proposes that the issuance of the license to it be conditioned upon the
following conditions.

CONSTRUCTION THRESHOLDS

(a) The licensee shall construct sufficient cell sites to provide reliable service to one
third (1/3) of the US population within three years of the issuance of the nationwide broadband
license.

(b) The licensee shall provide service to two-thirds (2/3) of the US population within
seven years of issuance of the license.

(c) The licensee shall provide service to ninety percent (90%) of the US population
within ten years of issuance of the license.

(d) Where a municipality with a population of 10,000 or less, that is then without
broadband access, delivers to licensee a petition signed by at least two hundred local household
heads and/or businesses, requesting service, licensee will initiate service to that community
within nine months thereafter.

F-ailllf0-ofth€liG@BS€€·te·····m€€t€ita€fef~eB:ditieB:8-{a}er(b}··aoov~···8hallr€-sylt·illtae
automatic cancellation of the license. Failure of the licensee to meet condition (c) above shall
result in the disaggregation of a pro rata portion of the licensed spectrum and its recapture by the
COl11111ission, in the sa:.cI1e proportion as the percentage of the US population (rounded to the
nearest whole percent) remaining unserved. Failure of the licensee to meet condition (d) shall be
deemed a material violation of Commission rules and shall subject licensee to enforcement
proceedings, including monetary forfeiture proceedings. In any such enforcement proceeding,
each day beyond nine months that an eligible community remains unserved shall constitute a
separate and distinct violation.

SERVICE PRICING

The licensee shall, during its initial ten-year license period, offer a tier ofbroadband
internet access service consisting of a median average data rate of 384 kbps downlink and 192
kbps uplink ("Basic Service") at $11.95/mo. (in 2006 dollars) to any person within its service
area that: (a) agrees to comply with the basic non-price terms and conditions of service which
licensee imposes on all service tiers; (b) has not previously violated any non-price terms or
conditions of service or othenvise breached any agreement bet\veen such person and licensee;



and (c) already possesses compatible FCC-certified customer premises equipment designed to
work on licensee's system.

Notwithstanding the foregoing, if and to the extent that the license has been awarded by
auction, the licensee may charge subscribers up to five dollars ($5)/month (in 2006 dollars)
supplemental, for Basic Service during the initial term of the license.

REGULATORY FEE UPON RENEWAL

Beginning with the first renewal term of the license, the licensee shall tender, with its
application for renewal of the license, a regulatory fee of fifty million dollars ($50,000,000).
Such fee shall become non-refundable when the grant of the renewal application ripens into a
final, unappealable order. In the event of any subsequent license revocation or modification, the
licensee shall not be entitled to any refund thereof.

Exhibit 5, Page 2 of2
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REQUEST FOR WAIVER OF
ELECTROl'~ICFILIl'~GREQUIPJ:lVIEl'~T

Commnet hereby requests a waiver of Section1.913 of the Commission's Rules, which
requires that applications filed on Form 601 be filed electronically, and not manually. Although
Commnet is electronically filing this application using the Electronic Comments Filing System
("ECFS") in WT Docket No. 07-16, the proceeding established for the application of a
competing nationwide broadband application filed by M2Z Networks, Inc. ("M2Z"), it is not
possible to file electronically through the Universal Licensing System ("ULS"), as contemplated
by Section 1.913. The ULS simply has not been set up, from a software standpoint, to accept
applications for the 2155-2175 MHz band.

Accordingly, Commnet is filing this application both manually through the Office of the
Secretary and electronically through the ECFS.

Grant of the foregoing waiver is appropriate. The Commission already granted an
identical waiver request on the part ofM2Z, when it accepted M2Z's application for filing. See
Public Notice, DA 07-492, released January 31, 2007 ("M2Z Acceptance Notice"). At page 2,
thereof, the C0I11mission specifically said that mutually-exclusive applications may be filed,
implicitly indicating that any such mutually-exclusive applications could likewise be filed with a
waiver of Section 1.913. Since Commnet's application herein is mutually-exclusive with the
M2Z application, good cause exists for affording Commnet the same waiver of the electronic
filiftgreE]:tl:irements-aswasafferdedteMltZ;

In addition, if and to the extent the Commission determines that any other rule waivers
are required to accept or grant the Commnet application herein, Commnet respectfully requests
that such waivers be deemed requested herein, and be granted.
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REQUEST FOR AUCTION

I. There Is Mutuai Exciusivity Here

Commnet's filing, as noted in Exhibit 6, is mutually-exclusive with the application of
M2Z. 1 Both applications seek the same spectrum on an exclusive basis, neither can be granted
without dismissing the other.

The Commnet application herein is timely-filed vis-it-vis the M2Z application, as there is
no established "first-come, first-served" rule with respect to this spectrum, the Commission
cannot retroactively impose such a first-come, first-served regime after the filing of the
Commnet application, the Commnet application has been filed within thirty days ofpublic notice
of the acceptance of the M2Z application for filing, the M2Z application was not granted prior to
the filing of the Commnet application, and the Commission expressly stated that no deadline has
yet passed for the filing ofmutually-exclusive applications with respect to the M2Z application.
See Acceptance Public Notice, supra, p.2: "We also note that additional applications for
spectrum in this band may be filed while the M2Z application is pending."

The Commission Must Consider the Mutually-Exclusive Applications
Simultaneously

Commnet believes the M2Z application to be defective and not acceptable for filing, for
reasoRsthat·sh-all··besetferth,pes-siblyinWTDe{3ket··Ne··.· ·0-1-]·Q,thesep·aratedecket·····where·the
Commission has requested comments and petitions pertaining to the M2Z September 1, 2006
Petition for Forbearance with respect to the processing of its application.

Nevertheless, at this time the M2Z application remains in accepted-for-filing status, and
there may be other mutually-exclusive applications filed for the spectrum. Therefore, a decision
is required as to how to process the mutually-exclusive applications for the spectrum, if there
remains more than one application that is acceptable for filing.

M2Z has contended that the Commission has the power to grant its application without
simultaneously considering the merits of any other mutually-exclusive applications which may
have been timely filed while the M2Z application was pending, citing to the Commission's
forbearance power under Section 10 of the Communications Act of 1934 as amended ("Act"), 47
USC §160. That section simply allows the Commission to forbear (and to require state
governments to forbear) from imposing economic regulation, such as rate regulation, where the
Commission finds that market forces will constrain a licensee from exercising market power

So far as Commnet can discern, there is no ULS file number yet assigned to the M2Z
application, which can be found in the electronic docket in No. WT 07-16.



with respect to pricing and/or quality of service. That section does not allow the Commission to
waive the statute for other purposes.

Indeed, Congress never intended Section 10 to empower the Commission eschew
simultaneous consideration of the relative merits of timely-filed, mutually-exclusive
applications, because even Congress lacks the power to do so. The right of a timely-filed

... • •• • ... • • • • ... • • £' • • ... • • •• ...... • -".... ,

applIcant to SImultaneous comparatIve conSIaeratIon ot Its applIcatIon IS a proceaural ngnt
guaranteed by the US Constitution. See, e.g., Ashbacker v. United States, 326 U.S. 327 (1945).

The Commission Should Select Using an Auction

Commnet requests that if there are multiple, mutually-exclusive applications, the
Commission select from among them using an auction. Auctions are the preferred selection
method of Congress, where, as here, the involved license is one where the licensee intends to
provide service to subscribers on a for-profit basis. See Section 309(j) of the Act, 47 USC
§309(j). That is the case with respect to the instant 2155-2175 MHz spectrum. (That one or
more applicants propose to offer "free" subscriptions to one or more classes of subscribers is
irrelevant. Where, as here, the applicants claim to be for-profit entities with business plans
calling for paid subscriptions to form a substantial portion of operating revenue from use of the
spectrum, the license falls within the parameters of Section 309(j)(2) of the Act.)

The Commission has learned from long experience that auctions are the most accurate
method for determining which applicant is comparatively superior - at least where the auction
winner is required to pay its winning bid before receiving the license. As the Commission has
noted on numerous occasions, and has found to be the case after the fact, auctions place the
spectrum in the hands of those who value it the most and will most expeditiously put it to good
use for the benefit of the public.

The superiority of auctions as a comparison mechanism is something the Commission
learned the hard way, through trial and error. In the infancy of wireless telecommunications
set-vices, the Commission awarded licenses for the newly-allocated cellular radio spectrunl via
comparative hearings. In those comparative hearings, each of the applicants made promises
about terms and conditions of service it would provide, about how fast and how far it would
build out its system, about how much cell overlap it would engineer to avoid "dead spots" and
enhance in-building penetration, among a variety ofpromises. Having already committed to this
comparative hearing mechanism, the majority of the Commissioners felt constrained to follow
through with it, in order to issue a license to someone and avoid further years of litigation which
could delay construction and operation of cellular systems.

Thus, the Commission decided from among the competing applicants based on who made
the best promises.2 Commissioner Dawson routinely dissented from these decisions, on the
ground that choosing from among such virtually equal applicants, on the basis ofpromises which

2 See, e.g., Celtular Mobile Systems ojTampa, Inc., 60 R.F~.2d 538 (1985) (Commissioner
Dawson dissenting), recon denied 60 R.R.2d 554 (1986); Cell-Tel Network, 60 R.R.2d 725
(1986) (Commissioner Dawson dissenting), recon denied 60 R.R.2d 746 (1986).
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the Commission was ill-equipped to enforce, was less fair than conducting a lottery among them
(the Commission then having no power to conduct auctions). The dissatisfaction with these
comparative hearings was so widespread that the Commission moved to a system of lotteries for
all cellular radio licensing for markets beyond the nation's thirty largest MSAs.3

However, with the advent of lotteries came large numbers of applicants whose primary
• r-1 • 1 • J • J 11 J 1 J J r- J "'1""'1" T1 • 1 1 l'purpose In TIlIng applIcalIons vias 10 re~sell Ine speClrum aI a proTII. vv nIle eacn lIcense

ultimately was moving into the hands of those who valued it most highly and desired to use the
spectrum for the benefit of the public, this was occurring in the secondary market, resulting in
enrichment of lottery winners who had done little or nothing to merit such a windfall. In direct
response, Congress passed new legislation authorizing auctions as a selection mechanism.

The auctions regime did not proceed smoothly at first. The Commission experimented
with a system that allowed small businesses and start-up companies, such as M2Z, to make bids
at auction but not have to pay the Commission the winning bid price before receiving the license.
Almost before the ink was .dry on the new licenses issued to such start-ups, the call went out
from those licensees, demanding to renegotiate the license terms, especially the payment terms,
but also build-out terms and everything else.

The Commission soon realized that having an auction but not requiring immediate
payment was no different than conducting a comparative hearing among start-up companies 
either way, there is no effective way to hold the licensee to all of the promises it made prior to
receiving the license; and either way, there is no rational basis for selecting such a company over
competing applicants based upon such hollow promises. The Commission ceased the use of so
called installment payment plans for succeeding auctions, and since the Commission did so, the
auction process has worked admirably to put spectrum directly into the hands of those who value
it the most and are truly comparatively superior.

M2Z's claims that the Commission will be able to force it to comply with license
conditions is something the Commission has heard before, and it is no more true here than it was
~~T':.4-1.. _ ..... "...-,.,. ......4- .4- ..... .4-1.. ..... ~~T.:~~.:~,.... ..........11 ...... 1 ..... _ ..........__ ...- ..... _ ...... .4-.:~ ....... 1.. ..........-.:~,.... ...... ...-...-1.: ,.,. ...... ~.4-,... .:~ .4-1..,.,. 1 C\OA,... ..... _.4-1..,.,.
W lUI lC~l'Clil lV UIC W lllllllig liCIIUlcU liVllll'UlUU VC llCUllllg Ul'l'llliUlll~ III UIC 1 :/ov~, VI UIC

Nextwaves, GWIs and Urban Communicators of the 1990s. A start-up company not already
holding substantial license positions and not having existing operations that would be
jeopardized by gamesmanship efforts, simply has all the leverage post-licensing.

Nor does the case of the issuance of a nationwide wireless license to Nextel
Communications, Inc. undercut the need for an auction here. In that case:

1) Nextel was an existing public company, with millions of dollars in annual
revenues from pre-existing licenses, creating a pre-existing market capitalization
spread among many public shareholders. Nextel could not afford to threaten

See Amendment ofthe Commission sRules To Allovv the Selection from .Among Mutually
Exclusive Competing Cellular Applications Using Random Selection or Lotteries Instead of
Comparative Hearings, 98 FCC 2d 175 (1984).
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filing for Chapter 11 bankruptcy protection the way a start-up company such as
M2Z cando.

2) Although Nextel was not paying out cash upfront to the US Treasury, Nextel
was paying out millions of dollars of cash upfront to thousands of state and local
government agencies nationwide, to cover the costs of those agencies' transition
J 1 J 1TO a ne\v regUlaTory plan.

3) The Commission did not grant any rule waivers. Rather, the entire project was
the subject of a lengthy, full-blown rulemaking proceeding, with prior notice and
comment under Section 553 of the Administrative Procedure Act, 5 USC §553.

4) Most significant of all, the Commission required, and Nextel supplied, a two
and one-half billion dollar ($2,500,000,000) irrevocable letter of credit in advance
of receiving its new spectrum, as security that Nextel would honor its promises.4

Nextel was receiving only ten megahertz nationwide, one-half as much spectrum
as is involved here, and Nextel also was ceding a large amount of spectrum to the
Commission for re-licensing to others (including some spectrum that likely will
be auctioned), so the net spectrum award to Nextel was far less than ten
megahertz.

In the absence of a rulemaking proceeding here, the Commission cannot rationally decide to
award the involved license without an auctiono

IV. If the Commission Uses a Comparative Hearing Approach, It Must First
Announce the Comparative Standards and Allow Applicants to Amend to
Comport with Those Standards

If, notwithstanding the foregoing, the Commission insists on avoiding an auction and
using a comparative hearing approach to select from among the timely-filed applications, then
due process demands the COITlll1ission first give the competing applicants advance notice of tIle
standards by which it will decide which application is comparatively superior, and allow the
applicants an opportunity (for example, through an amendment filing window) to amend their
respective applications in light of the new information about the relevant standards. The case
law is consistent on this point - the Commission can be as draconian as it sees fit, but only if it
gives warning to affected persons so they have an advance opportunity to bring themselves into
line. See, e.g., Salzer v. FCC, 778 F.2d 869,875 (DC Cir. 1985); Satellite B'casting Co. v. FCC,
824 F.2d 1, 7-8 (DC Cir. 1987).

Finally, if the Commission decides to conduct a comparative hearing, then first and
foremost among the criteria should be the requirement that each applicant fully disclose its

See Improving Public Safety Communications in the 800 MHz Band; Consolidating the
900 .LAAHz Lrzdustrial/Land Transportation and Business Pool Channels, Report and Order, Fifth
Report and Order, Fourth Memorandum Opinion and Order, and Order, 19 FCC Rcd 14969
(2004), at ~182.
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sources and uses of funding to fulfill its promises. The M2Z application includes absolutely no
information as to how much M2Z calculates the cost to be of its proposal to provide free basic
subscriptions to all comers, and to build enough cell sites to serve all comers, much less any
information as to how M2Z proposes to fund such costs. However, the provision of such
sources-and-uses-of-funding information has always been paramount in the comparative hearing
context. See, e.g., former Section 22.917 of the Commission's Rules pertaining to comparative
cellular applications, 47 CFR §22.917 (1985 ed.). Although 1\12Z says it has $4001\1 of funding
available, that sum would barely suffice to cover one-fifth of the population, and then only ifit
were deployed only in the nation's most densely populated areas which already have access to
high-speed internet service. Only through the public disclosure and vetting of an applicant's
business plans, including both the sources and the uses of funding, can the Commission ever
make a factual finding that the applicant might be capable of fulfilling its promises.

Nor could an applicant fairly complain about such a requirement on the ground that
business plans are proprietary or confidential. First, the Commission is not requiring anyone to
disclose such information, only inviting applicants to disclose such information if they want to
receive credit for the promises they make. Second, as a quidpro quo for such disclosure, an
applicant knows it is competing against a finite, named set of competing applicants, and that the
rest of the public is cut off from filing a competing application. Third, as an additional quidpro
quo, the applicant knows it will have the same access to the business plans of the other
competing applicants, so that none of the competing applicants will have an advantage over the
others in that respect.
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