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PETITION OF DATA RESEARCH CORPORATION FOR ORDER DIRECTING
UNIVERSAL SERVICE ADMINISTRATION COMPANY TO PROCESS PUERTO
RICO DEPARTMENT OF EDUCATION'S FUNDING REQUEST FOR SERVICES

PROVIDED BY DATA RESEARCH CORPORATION UNDER THE SCHOOLS
AND LIBRARIES UNIVERSAL SERVICE SUPPORT MECHANISM

FOR YEARS 2001 AND 2002

NOW COMES Data Research COIporation ("DRC'') and requests that the Federal

Communications Commission (the "Commission") issue an order requiring the Universal Service

Administrative Company ("USAC'') to process the funding requests ofthe Puerto Rico Department

ofEducation ("PRDOE'') for services provided byDRC to PRDOE in the years 2001 and 2002 under

the Schools and Libraries Universal Service Support Mechanism. In support ofthis petition, DRC

avers the following:

I. On November 14, 2003, the Commission adopted an Order (Exhibit "I") which directs

"USAC to review and process the funding requests ofPRDOE for FY 2001 and 2002, other

than those associated with DRC..." (Order at,17).



1. 1nthe Order the Commission"also direct\.s1USAC notto \lTocess fundingTe<\uests involving

DRC for any services rendered during FY 2001 or 2002, or for prior years, in the absence of

further direction from the Commission. (Order at '24).

3. The Order states that "it [is] appropriate under these circumstances for USAC to defer action

indefinitely on all FRNs involving DRC because USAC is aware of an active law

enforcement investigation directly related to these FRNs..." (Order at '24).

4. The Order also states that "[t]his precaution is necessary because the Department ofJustice

of the Commonwealth of Puerto Rico is investigating DRC's performance as a former

contractor of record. The record before us contains no further information on the status or

conclusions of that investigation." (Order at '24).

5. DRC attaches hereto as Exhibit "2" a letter dated March 28, 2006 from Pedro G. Goyco

Amador, ChiefProsecuting Attorney ofPuerto Rico, which makes clear that the Puerto Rico

Department ofJustice is not investigating DRC any more.

6. DRC also attaches hereto Exhibit "3" a letter from James J. Kurosat, Trial Attorney, U.S.

Department of Justice, dated July 2005, which states an investigation by the United States

Department of Justice is closed. (Exhibit "3'').

7. Clearly the investigation by the Puerto Rico Department of Justice, which prompted the

Commission's order to ''USAC not to process funding requests involving DRC" has been

concluded and no findings against DRC have been made. The same is true with respect to

the investigation by the United States Justice Department. Therefore, there is no longer any

reason to (l) not process funding requests involving DRC or (2) withhold payment for
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services DRC provided four years ago.

S. In ~\6 of the Order the Commission recognizes "that indefinitely deferring action on

applications could inadvertently harm individuals that ultimately will be cleared of any

wrongdoing, particularly in those instances when an investigation takes years." In the case

ofDRC, the investigations have been concluded and DRC has been absolved of any wrong

doing. Consequently it is no longer appropriate for USAC to defer action indefinitely on all

FRNs involving DRC.

9. Although almost three years have passed since the Commission issued the Order, no findings

of any wrongdoing have been made by anyone who has investigated DRC. It is therefore

appropriate that the Commission issue an order requiring USAC to process PRDOE's

funding requests for services provided by DRC to enable it to receive payment.

WHEREFORE, DRC prays that the Commission order USAC to process PRDOE's funding

requests for services provided by DRC to PRDOE subject to the same auditing safeguards outlined

in the Order.

Respectfully submitted:

Camilo K. Salas ill (LA Bar No. 11657)
SALAS & Co., L.C.
650 Poydras Street
Suite 1650
New Orleans, LA 70130
Telephone: 504-799-3080
Facsimile: 504-799-3085
E-Mail: csalas@salaslaw.com

CAMILO K. SALAS III
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Before the
Federal Commlinlcations Commission

Wa~lJll'gtOllln.C.10554
AUG 14 2006

FCC - MAILROOM
Tn the Matter of

Federal-State Joint Board on
Universal Service

Petition of the Puerto Rico D"!'arbnent of
Education to Release Ftmds Associated with

)
)
)
)
)
)
)

the Schools and Libraries Universal j:;ervice )
.~upjl~rt~~hllllism f<l,"-YeaJ'"-~OQLa~d 2Q.QL_J_.

Order

Adopted: November 14, 2003

By the Commission: ..

I. INTRODUCTION

CC Docieet No. 02-6

Released: November 25, 2003.

I. In this Order, we direct thc Schools and Libmies Division (SLD) of the Universal
Scrviee Administrative Company (USAC, or Aclmlnislnltor) to review and process the
applications of the Puerto Rico Department ofEdueation (pRDOE) for funding years (FY) 200 I
and 20021 under thc schools and Iibrro:les universal support mechanism (E-rate Program) with
the conditions contained in this Order. We direct USAC to engage an independent auditor to
examinc PRDOE's compliance with the Commi.si()n~. requirements for FY 2001 IIDd 2002
funding, before USAC commits or disburses FY 2001 and 2002 funds on behalfofPRDOE.

2. We also direct USAC to engage an independent auditor to examine PRDOIl's
compliance with Commission rules during the first three year.s of ita participation in the E-rate
Program (FY 1998, 1999, 2000).. Upon completion of that nudit, we will address issues related
to PRDOn's particil'lItion in the H-rate program for those three funding years, including any
need for recovery of funds that were distributed during \hose years. .

II. BACKGROUND

A. Program Rules and Policies

3. Under the E-rate program, eligible schools, libraries, and their consortia may apply
for discounts on eligible telecommunications services, Intemct access, and internal connections?

l For \hese twu funding yean;, PRDOR has re'lll""ICd ~69,SOO,909 i, internal conncctions,tclcconmlUuications
servioes, nnd Internet access. See SLD's website, ..-;hUp;/lwww.s1.univerRalservice.orgl.>.

'47 C.F.R. §§ 54.502, 54..503.

EXHIBIT
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In order t.o receive discounts on eligible services. the Commission's rules require that the
applicant make a bona fide request tbr servi.ces by filing with the Administrator an FCC I'onu
410, whicb is k\osted to the Administt:lltor's website for a\\ llotent\a.\ cQ\l\lletin~ ~ervice ?IovideI~

to review.3 The Commission's rules require eligible schools and libmries to seek competitive
bids for all services eligible for diRcOunt.~.4 After the FCC Form 470 is posted, the applicant
must wait at least 28 days before entering into binding service agreements with its chosen
providers.5 When choosing a service provider, the applicant must select the most cost etIective
bid.6

4. Once the applicant has complied with the Commission's competitive bidding
requirements and signed a contract for eligible services, the applicant must file FCC Form 471 to
notify tM Administrator of the services that have been ordered, the carner with whom the
applicant has Rigned the contr'dct, llDllllll estimate of funds needed to cover the discounts
reques!ed for eligible services;7SLD reviewsthe-FCC-Forms'471-it-receive~-antllss1renilndifig-- --
commitment decisioiis in'accordanee with the Commission's roles.

5. USAC does not provide funds directly to schools and libmries. Instead, the
Administrator disburses funds to eligible service pt'ovidcrs wbo, in tum, otIer discounted
services to eligible schools and libraries.8 TIle applicant may ask its service proviUer to bill the
discounted amount. Alternatively, the applicant IIlay pay the full, undiscounted amount, aod
then file a designated form with the Administrator to request reirnbursement.~

6. In order to protect against waste, fraud, and abuse, action on pending applications is
deferred when USAC is made aware of investigations by fedeml, stllte, or local autborities that
potentially implicate compliance with progran1 rules for that funding request. In order to avoid
jeopardizing non-public investigations, USAC does not notify applicants that an application may

, Schools and Librarl... Univlnal Sendee, Description ofServices ~eqoested and Certification form, OMB~
08()(j (F(."C Form 470); 47 C.F.R. § S4.504{b); F.deral-Slale Jqinl Baarti an UntveTsal Service, CC Docket No. 96
45. Rq>ort and Order, t2 FCC Rc<! 8776. 9078. para. 575 (1997) (Untv"""al Service Ortim'). as carrectcdby
Federal-State Joinl Board an Unfver.,al Service, CC Docket No. 96-4S.FJTIlIa, l!CC 97-157 (reI. June 4. 1997),
a.!firmed In pari, Texa., Office ofPublic Utility ('AUn.,e/ v. PCC. t83 F.3d 393 (5th Clr. 1999) (affirmlna UlliV6/'SDl
Service First Report and Order in pllrt and reversing IlIld remanding on unrelated grounds). cut. denied. CeJpage,
Inc. v. FCC, 120 S. Ct. 2:1,12 (May 30. 2000). c,",l. denied. AT&T Corp. v. CinclnnaliBel1 Tel. Co., J20S. Cl. 2237
(Juno 5. 2000). c...l. dlsmissea. G2'Ji Service Corp. v. FCC. 121 S. C~ 423 (Nov. 2. 2000).

+47 C.F.R. § S4.504; Universal Service Ord.... 12 FCC Red 019029, pma. 480.

'47 C.F.R. § S4.S04(b). Services also may be provided under lllriITor lDOnlh-ro-month """ngcmcnta.

6 Universal Service Ord.... 12 FCC Red at 9029-30. pora. 481.

, 47 C.F.R. § 54.504(c); Schools and Librnriea Universal Service, Services Ordcred and Certification Form, OMB
3060·0806 (l'CC Fonn 471). .

, .'ke Change. It> Ihe Hoard ofDire<:tor., ofthe National Exchange <'.orr;er Association, Inc., Federal-Slate Jolrll
Board on Universal Service, CC DockctNos. 97·21 and 96-45. Order, Fe(:: 99-291. plltftS. 8-9{rel. Oewher 8.
1999), reCOn. pending; ChanJ:(e.s /0 Ihe BoardofDirtxlars of/he Natiol1l11 Exchange CoTrter A••oclation, /Ilf).,
Federal-State Joint Board on Univcr.,al Service. r.c Docket Nos. 97-21llll~ 96-45, Order, FCC 00-350 (reI. October
26,2000). appealpending sub nom., United Statc., Telccn1llmlm;catiol!S AS.«lClalion v. Federal Commlmicatu",.
Commissian, No. 00-1500. filed November 27. 2000; ...e aL,o SLD's website,
<htm:/!www.!!1.ynlyer....lseryice.omL>.

• The rcimbu"cmcnt fom) is called the Billed Elltity Applicant. I\eimbursement (DEAR) Form.
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be on hold.

B, llSAC Audit of PRUO:E and Pcnding Invcstigations

7. In accordance with it~ standard operating procedures, USAC committed and
'disbursed fund~ on behalf ofPRDOE during FY 1998-2000 to t\110 service providers. Puerto
Rico Telephone Company (pRTC) and Data Research Co=unications Company (ORC).'·
After the first year of operation of the program. USAC initiated audits of selected beneficiaries in
order to canY out its obligation to protect against waste, fi'aud and abuse. This audit ofFY 1998
beneficiarics, conducted by an independent audit firm, WIl.S completed in 2000. Thc audit
identified apparent program violntions with respect to PRDOE for funding year 1998.
Specifically, the independent auditors determined that, in the classrooms visited. there were no
desktop computcrs. which would appear to violate the Commission's re~uirementthat recipients

_!\~\l~t1l~ 1l~<:l:~SIltY-'l:source~.t~.llti1iz~the.~eryic~~f\lrlci~ bj'_t.be 1'i:rn~~.. . __... .

8. In response to that audit. on Decell1her 5, 2001, USAC suspended payments on behalf
ofPRDOE for FY 1998-2000 for failure to "secure access to all oflbe resources. including
computers" necessary to ma\{e usc of the di~counted services pUl'Cba.~edwith the E-rnle'
funding. 12 After consultation with the Wireline Competition Bureau, USAC also suspended
consideration ofPRDOE's applications for FY 2001 and 2002. and it required PRDOB to
respond to the findings of the USAC-initiated audlt.13 Tn it~ Decemher 5,2001 Su.qpension
Letter. USAC asked PRDOE for a detailed analy~is of the state ofthe E-rnte program in Puerto
Rico, including information on computer installation. curriculum soitware, teacher training and
the school electrical systems. l4 In January. 2002. PRDOH responded to USAC with written and
in·person reports. PRDOE stated that it had launched a three-pronged E-rnte recovery effort thal
focused on PRDOE's schools, its central co=unicalions network, and its central offices.ls
PRDOE updated its reports in Aprilsnd October. 2002, detailing its progress inwhieving the
goals ofits recovery program. On September 27, 2002, PROOH wrote USAC, urging USAC lo
resume it~ processing ofPRDOH's r"Y 2001 and 2002 applications.16

9. Meanwhile, in tile fall of 2000. SOOll after tl\e USAC-initiated audit, Puerto Rico held

10 PRDOE received commitments ·for its 1~40 school. for telecommuniClltin". &e<V;ces. Tntemet.ce.... and intcmal
connections fpr l'Y 1998. t999. and 2000.totaIing SlS8 million dolllll'l•.Oftbal, S101 million doUaT> was
di,bUT1icd. Sa Lctt<:r from Dr. cesar A. Roy Heoulndcz, Stcretary, PRDOE, to Jane MlI&o, General Collnsel, .
federal CoU1ttlunlClltions Commission, dated ,JllRUaty 3D, 2203 (PROOE PeW/on) at 4 and Exhibit I (Appendix a of
Anhlll' Andersen Audit Report, dated October 17. 200I). In FY 1998. PROOE ,elected Puerto Rico Telephone
Company (pRTC) for tclcconuuunications scrvk."C and Internet access. and Data Research Communication
Corpo(l\tiun (DRC) for inlernal connections. In FY 1999, PR DOl, selected PRTC for lelecolnlll1\nicatiol1llllOMce,
botll PRTC lUld URC for Tnteme! .e£!!....!!ld DRC fpr internal connectiolla. In FY 2000. PRDOE selected DRC for
Internet access. and PRTC ond DRC fur internal conn;cti.m.-:---
II PRDOE Petition at ""hlbitl, page H-vl.

12 Leiter from George McDunaltl. USAC. to PRDOn, daled December 5. 2001. at 1-2. (Suspension ...Iter).. .
IJ Id

" Id. aL 2.

" PRDOE P.tition at Exhibit lV.

I'; Leiter from PRDOE to George McDonald. USAC. dat<.d September 27, 2002.
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'geneml elections. In early 2001, lhe new governor took office and appointc'] a new Secrett\ry of
Education to head1'RDOB. Upou taking over, \be new Secretary determined that in many
schoo.ls tll.e equipment did not ap~ear to .have been ~roperlvJnstalI<;d. and}1'I oth~r school:thc
e1ectncalmfrastt'llcture was obsolete or madcquale. i The new Secretary llnmcdiately begon
corrective mea~mes. including hiring an outside COllblllting fimll-o undertake a comprehensive
and critical analysis of the status of the E-rate progi"am un.der PRDOE.'8 PRDOl; cancelled
ORC's service contract under the B-rate program, and subsequently asked the Department of '
Justice of the Commonwealth ofPnerto Rico to investigate DRC's record ofperfonnance.19 At
the same time, other fedc'ral and 10calauthoritTes began investigating questionable procedures at
the rRbOE undcr thc prior administration's tenure. Between January, 2001 and January, 2002,
four separate cntities initiated iavestigations ofPRDOn.20 These investigations, examining
events that OCCUlTed prior to JanWlI)'. 2001, uncovered a past record ofcompetitive bidding
violations, contracts inconsistent with federal requirements, and funds spent on "unallowable
activities.,02LIrregularitiesin-the-use -ef-IJ.s.l)...partmcnt-ofEducati(ll1-fund.q..jed-th~,S.------
Department ofJustice to indict Victor Fajardo-Velez; SecrctaJ:y of Education for Puerto Rico',' " "
from 1994 to 2000, That individual subsequently was sentenced to three years in federal prison
and required to pay restitution of over $4 million.12 Federal investigations into these matters are
oagoing, .

10. As previously noted, latc in 2001, USAC suspended payment to l'RDOE for all
outstllJlding commitments for J:lY 1998, 1999, and 2000. Subsequently, PRTC brought a lawsuit
against DRC, alleging it had failed to pay PRTC for services rendered to it. DRe, in tum,
counterclaimed, and filed II third-party complaint agaulst USAC in the Commonwealth Court Qf
Puerto RicO.23 The complaint seeks $77 million in damages from USAC, based in part on the
e,ontcntion that funding commitments issued by USAC constituted binding eont:r'dCts with the
PRDOn. DRC claims that USAC is responsible for any funds due to PRTC based on USAC's
fimding commitments in previous program years. PRC is claiming that USAC's cessation of
payments under the schools and libraries rnpport mechanism is the CRuse ofDRC's default

,
17 PRDOE Petition at 3.

" Itt

It [d. lit 5 lII1d Exhibit Xll.

,. Investigations were IsWllilicd by (I) a commiuce of!he Puerto Rican Senate; (2) by !henep_lofJllStiee of
!he Commonwealth ofPucno Rico; (3) by. commiuee ofpl'011linent cillZCl1s ("Blue Ribbon Committee'').
appointed by Commoawealth Governor Sna M. C~lden\n (O,... PRDOE Pelition at 5); and (4) by the U.S.
Deparunent ofBducatJon. PRDOE Petirlnn atS.6; Lett", from William D. Hansen, U. S. DepllI1ment oflldllClltion,
to Puerto Rico <rovernol Sila M Caldcr6n, dated May 29, 2002, ~t 2 (USDOE Lutwr).

21 USDOE Letter ot2.

,. Sss Criminal Doeket for Case 02-eR-42-ALL, V.S. v. Vicl,,, Fajardo-Velez, U.S. Disuicl Court, Puetto Rico (San
Juan), ,filed Jon. 22, 2002, sentence entered December 12,2002. 'nle indictment charged that between 1994 one!
2000, the defend",,\ and his co-defendants eJtorted approximately $4.3 million from PRDOE conl..cton.
Dcfendant recruited his sister-in-law to represent two corporations, in ord~T to divert foods from them, ~Ild he
swarded approxim~teJy 5138 mi1lion in OOnlraClS 10 four corporatioos owned by other defendants. Joint press
rele..e ofll,e United Siales AUoroey, District ofl'uerto Rioo; the Pucrlo Rico omce oftl,e I'ederall:lureau of
Investigation; U.S. Department .fEducation, om"" of IlIllPectol' (lenera!; and tho Puerto Rico 01'l'ice oftbe
Comptroller, January 23, 2002.

D Puerto Rico Telephone Company v. DRC Corporation v. Universal Servic.c Adminititnllive Company, Civ. No.
KAC-02-5075-(901) (Sala Supc'fior de San Juan).
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against PRTC. DRC also claims relief against USAC based on USAC's funding commitments to
PRUOE.

C. PRDOE'. Petition

II. On January 30, 2003, PRDOE petitioned the Commission to direct USAC to
resume processing PROOE's applications for FY 2001 and 2002.14 PRDOE argues that sueh
reliefis appropriate for the following reasons: (1) as a result ofthe 2000 general elections in
Puerto Rico;the leadership ofPRDOE is new, and unaffiliated with the administration from the
first three yeurs of the E..rate program in Puerto Rico; (2) independent audits identified the
needed changes in administrative structure and control mechanisms; (3) PRDOE launched a
"recovery program" to implement the findings of the independent auditors; and (4) .PRDOE
responded promptly to request.. by USAC for documents alld other information.

--'-''12. PRDOE stRtesthat its-recoVery' pio~amhascorrectooiliiee ICeyareasthaivv~
formerly deficient: (I) the network itself; (2) the infTaslructurc in the schools; and (3) the
infrastructure at the PROOE central offices. Carried out with funding fWDl non-E-rate SOUl'QeS,

PRDOE states it has made $80 million in school eleclrical repairS, installed 3,300 schoo,l
compute"" set up network belp desks with 43 technicians, and trained 27,000 teachers (65% of
all teachers), with training scheduled for more teacheJ:ll. PRDOE states that it is strictly
ellforclllg blddlllg reguIatioDB. PRUOE has rewritten vendor contracts to include enforceable
anti-comlption clauses. PRDOE also has instituted a validation process that measures actual
access of sellOols to the network. According to PRDOF.. it has moved from practically no
schools connected to the network to more than 600 schools?~

13. PRDOE pledges to continue cooperating with ongoing investigations offuuding
years 1998-2000,26 It commits to comply willi all applicable local lind fedemllaws, and to
periodically retain an extemal independent professional fil'm to evaluate the operational aspects
ofits E·rate projects and future use ofB-rate fimds.27 It also states it will apply its new anti
eO!Tl1ption procedures to funding rcquests for FY 2001 and 2002, including any service
substitution requests thai may be required sinee the original submissions for FY 2001 and 2002.

14. PRDOE states that it has insufficient funds to keep its teehMlogy development

14 Su PRDOE Petition. See aLto WIT.line Compelltlon Bureau Sf.eks Commmi on a Pelillo" by Puerlo Rico
D"J'Ol"- ofEducatiDn 10 Relea... Fimds A.'Melal.d W/lh ScJwo/. und Libraries Univenral Service Suppart
A:/ec!'anlsmfor Fundill/f rean 2001 ulld2002, CC Docket No. 02-6, Public Notice, DA 03-1731 (reL Mlly 16,2003)
(PRDOll Pub/Ic NOllce). Comments, aU in support ofPRDOE's Petition, were submitted by fue lion. Anllul
Acevedo-Vii&, Resident ('.ommi6810ner, Commonwealth ofP'lc:r1O Rico, U.S. House ofR<j>resent>tives; Cenlennal
Communications Corp.; and The Hispanic !nfonnalion and Telecommunications Network,!Dc. PRDOIl had
selccted PRTC for telecommunications service and Internet access and DRC (or Internet access IlIid Internal
conue<:tious for FY 2001. PRDOIJ selected PRTC for teleoommuuicatioua service, IlllcmcllOC088, and internal
connections and Sprint for telecomnnmications "ervice for r¥ 2002.

" PRl)OJll'elll/". at S. There are 1,540 schools in Ihe public system of tho Commonwealth ()f Puerto Rico. Jd. at
2, note 1. .

" See id. at 5-6.

" !d. at6.
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prograillunderway without reenlly into the E-rale program.28 l>RDOB states that vendors
provided E-rate-eligible services to PRDOE thlring funding years 2001-2002 rn,d still have not
received payment [or these services?9 It also indicates its desire to substitute" service provid,¥
other than DRC for internal ectionhnFundln Ycar 1001, upon rcccl\ling afunding
commitment. Finally, PRDOE states that tIlOse WDO will lose t e most Dill a curtai ent ofits
technology initiative arc the 660,000 students enrolled in Pllerto Rico's public schools.
According to PRDOE, every year that PRDOTI is unable to participate in the B-ra.1e program
result~ in 50,000 Puerto Ricans graduating from high school without tl,e henefit~ of the F.-rate
progr.nn.30

IlL DISCUSSION

15. PRDOE asks the Commission to direct..USAC to resume processing its applications
seeking discounts from the schools and libr"rie. snpport mechanisms for FY 2001 and 2002. As

"" "cxPlliiricd'''abovc;USACdcfcrrcifiiCtionoriilicsrappUclilloriS-asli-resiilronlle-oenenClarxai.iC1ir-~'-'·

wliich revealed eVidence of potential program violations by PRDOE in prior years. Subsequent
to that audit, OSAc became aware of a number oflocal and federal law cnforcClllent
investigations involving activities ofthe Puerto Rico Department of Education. Under the facts
presented here, it was appropriate for USAC to defer action on PRDOE's FY 2001 and 2002
applications, upon receiving the results of the beneficiary audit and learning ofthe additional
investigations wlderway in Puerto Rico. We believe that such action is necessary to ensure that
the go"ls ofsection 254 i\re met. Specifically, we must guard against waste, fraud, and abuse of
E-rate funds to ensure that all schools and libraries receive the benefits of access to advanced
telecommunications and information services. This is particulllrly important here becau.~e

demand tor discounts under the schools and libraries support mechanism continues to exceed the
supply of funds. To guard against waste, fraud, and abuse, it is reasonable for USAC generally
to defcr action on applications u on receiving evidence of tential ro ram violations,
includiu evidence acquired from an active .aw entorcem . ..on related to . e B-rate
related activities 0 . e app lcant or an of the service roviders utilized by that app cant, U11 1
such time as questions IIIl" e evidence can be resolved. Thus, USA correc y erred
actiOn on RDO. s FY 2001 and 2002 applications m 1 t 0 the investigations by several third
parties ofPRDOE's conduct with regard to activities related to their 1998, 1999, and 2000 B-mte
applications. That derelTa! should generally continue until the investigation 18 resolved, or until
there is sufficient reason to believe that potential progra.rn violations arc not implicated in the
defen-ed applications.

16. We find that USAC proceeded in a probing and cautious fashion in this case, which
is appropriate with respect to applicatiolL~ and/or Funding Request Numbers (FRNs) that ore
linked to an ongoing law enforcement investigation. At the same time, we reeognize that

" Jd. at S.

" PRDOE PublicNolio", al2; see also Letter from Jon Slater, PRT Telefollica de Puerkl Rico, \0 CCSIlf RO)'o
PRDOE, lune 13,2003. (pR'!' Telefonica de l'ueno Rico Letter)

J' .I'1I_nOIf PPoltlitm at s.

JI uSAC.s practicc, whic11. as this case demon:!itrates, is the correct one) is specifically to defer action on any
ufJpllcat.ion or rlmding n:q1j.CS:t number (FRN) when it is aware of an active law enforcemenl inVCNtl¥atinn ofcitho
the appliOllllt or service provider rela~d Lo that application or FRN.
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first three E-rate runcil).jb 'jears, FY 199'i\,1999 and. 2QQQ. ·Ihi.s audit shallbe conducted.
separately from the audit ofFY 2001 and 2002, and is not ,I precondition to the release ofFY
2001 and 2002 funds on behalfofPRDOF-, should such commi(mcnls and disbur"'D1enis be
warranted. This audit may be conducted by tbe.smne auditor as the audit for FY 2001 and 2002,
but that is not 11 requirement. A. with the audit forFY 2001 and 2002, the audit for rY 1998
2000 shall bc conducted in a manner consistent with the procedures currently being pcrfonned
for pending beneficiary audits, and in a~cordance wilb government auditing standards. The
Commission will use the audit ofFY 1998·2000 in determining what action is appropriate wilh
respect to PjU)OE for the first tl1= yea" ofPRDOWs TI·rate program.

26. We will not hold PRDOE to a standard above and beyond that required by OUt rules,
but neither will we accept anything lcss. We caution PRDOE that should it be determined that
PRDOE did not, in fact, properly comply with all applicable FCC rules for funding years 2001_
and 2002,.funding commitments for_tlloseyearswilLbedeuicd._Thehcighrenedscrntinyto _
which we subj¢ct PRDOE's requestS is appropriate iil-light ofthe actions ofPRDOE in the past
bl light of these factOl'll, we find it consil\tent with scction 254 to direct USAC to resume
processing ofPRDOE's FY 2001 and 2002 funding requests associated with I'RTC and Sprint,
·conditiol1ed on the results of the indcp~'I1dent audit demonstrating PRDOE's material compliance
wilb the Commission's mles. The Commis~jOl) is committed and obliged to implement theB-
rate prWam by advancing lbe overall public interest, a requirement we find is fulfilled by this
Order.

IV. ORDERING CLAUSES

27. ACCORDINGLY, IT IS ORDERED, pursunnt to sections 1--4, and 254 ofthe
ComrnunicatioDs Act of 1934, 47 U.S.C. §§ 151·154 and 254, and section 54.503 oftbe
Cormnission's rules, 47 C.r.R. § 54.503, that the PRDOE Petition filed by the Puerto Rioo
Dcpartment ofEd:ucation on January 30, 2003, IS GRANTED to the extent provided herein, and
subject to the conditions stated herein. We instruct SLD to resume review ofPRDOE's funding
requests for year 200 I and 2002 npplications and, ifappropriate, issue the requisite funding
decision commitment letters lUld subsequent disbursements pursuant thereto.

28. IT IS FURTHF..R ORDERED that this Order is effective upon retease.

:FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Sccn,ltary

Sol Upon conclusjon of this indepc11W:nll1udit., we will review tho first tlu-ee years ofPRDOE~spllrticiputi(}n 1n the E
rate program.
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recognize that it may not be <\ppropriate to perform all the -procedures currently being perfolmed
in t'he ongoing benenciaI)' audits, given that In \ms case the entity lIas n.ot actually reee\ven!\IIY
funding lUJder Lbe prognUlJ. Moreover, we note tlJat tbe audit procedures currently being
perfOlmed in the ongoing beneficiary audits arc desi,gn.ed not only to determine whether
beneficiaries complied with all Commission mles in effect during !he relevant funiling year, but
also to identify broader programmatic issues !hat may warrant revisions to our l1lJes. The
procedures to be performed in the audit that we require today shall be tailored to address tlle
particular issues raised in past investigations of PRDOE relating to compliance wi1h ('.ornmission
rules in effect for the relevant funding years. '

24. Based on the record before us, we also direct 11SAC not to process funding requests
involvin DRC for an services rendered during FY 2001 or 2002, or for prior years, in the •
absence of[urthcr direction from the " io . TIlis recaution is necessa beclluse t e
DCJlllI1Jnento JUStlCC 0 t c Commonwealth ofPuerto ico 's iT\vesti atin D-RC'. 'rl'Qrlllllnce _
a~. II ·.Ol:mer ·contractor-of-record. The record before uii contains no further information on e -. .".
status or conclusions oflliat invcsti ation. Wc conclude it appropriate under thcsc circlllllstances
,'or 11 C de' ac 1 'ndetinitel on all FRNs involvin DRC because USAC is aware of lUI

. active law enforcement investigation ectly related to these FHNs (namely, an investigation
relating specifically to the conduct ofDRC vis-s-vis rRDOE as a vendor of 'ervices snpported
'by the n-rate). Conversely, where, as here, the applicant selected other service providel1l for
other funding rcqucsts, and we arc not aware ofany pending investigations spccifically relating
to those service providers'. conduct vis-a-vis PRDOE, we conclude it appropriate for USAC to
proceed with respect to those other FRNs, after subjecting those FRNs to heightened scrotiny
tailored to the nature of the allegations under investigation," Ftrrther, to the extent that funds are
committed to PRDOE for FY 2001 and 2002, requests to change service providers'2 and/or
substitute scrviee or cquipmentS3 may be considered, consistent with cxisting precedent. Sueh
re uests will not be entertained with res ect to the :FUNs involving DRC at thi, time, pendiiig"
r",o otion of the invcstigations relating to DRC.

25. Finally, USAC has not undertaken a full investigation of the circwnstances
surrounding PRDQU's participation in the Ii.rate program during its f1fSt three years. It is'
critical that we expeditiously resolve all outstandlllg issues relating to funding years 1998, 1999
and 2000. We accordingly direct USAC to engage an independent auditor to examine PROOE's

.. PTIDOE Petition at 5, Exhibit xn.
'I '['hll6, \IIlder the fact.. preoenled here, for funding "eqnests involving service providers olher than Ibe one known to
be under investigation, UI;AC may i.sue affirmative funding coolO\itmelllS If it determines, after subjectir'll those
requellt8 to more inteDsiv~ review, that the service providers fOl" those FRNII are not Implicated in the ISRlleS under
inye.,tigation, and the appliCilnland '~'IVice providers have complied with program rulca for those FRNS. The
""islcoco of an allegation, for instance, ofa cornpclitive biddiDg violBLion with respcet to tho selection of ODe sc:rvicc
provider should not preclUde action on FRNs involving olh.~ smice providers.

" See T1I rhe Molter ofReque,'for Review ofthe Decid01l ofthe CJ1Iiv"""al Servi"e Adminlsrralor />y C.opatl Public
Schools. Copan Oklahoma. Federal-Slat. Joint Board 011 Universal Service, Changes 10 the BoardofDlrecto,.. of
Ihe NaJiollallixchange Canier Associalion-Inc.. CC Docket Nos. 96-45 .Dd 97-21, 15 FCC Red 5498 (2000)
(Copan Order). See also http://www sl.universalsmit:'> org/refortl1!ce!SpjnChonge,a>lp,

53 See In th. Matler (ifRoque.sl for GulcJ"",.. by Universal Service AdminlslrllIor Concerning the Request ofLos
Angdit, lIni.fi(ui Sr.ll'n"l T>i'ltri.r.t, CA: nocket. Nnfl. Qtl..4~ Rnd 97-21, Order, 16 FCC Nee{ 3496) At ;\499 (C:nm. Cu,
Bur. 2001). See also http://www.sl.lmivcrsalscrvicc.onr/rcfcrcm:c1ScrviceSub.asp. .
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things, compliance wi\h thc Commission's mlcs on tne cOIDklctilivc bi,\(\in\',kl!OCCSS inbothVY
2001 and 2002.

21. Although USAC has not actcd on PRDOE's FY 2001 and 2002 applications, we
understand that PROOE bas, in fact, received at least ~ome of the services for which it requested
discounts.14S We also understlUld these service providers huve not been pald the full
(nondisco1llltetl) amount,46 .This situation is not unusual. Due to the vast number orapplications
each year for thc B-rate progmm, commitments often may not occur by the time a new funding
year, or even the new school year, commences. Applicants proceed a\ their own risk in taking
these serviee~ in advance offunding !,ommitment., and ultimate! rna be liable for the full
amount of t JO services, should full 109 comllJltnJen s)e eilled. In most instances, such
applicants receive commitme . t some DO'nt after the hmdmg year begins, and therefore obtain
their discounts retroact' crore do not fault PRD . I' obtnmin or
rovidinse' '.. . hsence'ofcommitments;so-long-lls-iHsunderstc5od11llit"tlic'cvCfitulil---.-
ndfng approval orid 'payment, if'any, will hove to' meet fully the requirements of6ur rUMS!7 . . , .

22. Taken together, the change in PRDOE's leadership, administrntion ond operating
. procedures represents a significant demarcation point in PRDOE's relationship with the E-rate
program. We therefore view PRDOE's conduct with respect to FY 1998, 1999 and 2000 as
severnble from that ofFY 2001 and 2002, such that the two periods should be treated with
separate approaches and in separate orders. The analyses required for these two periods (fY
)998-2000 and FY 2001-2002) stem from separate sets ofPRDOE decision-makers employing
separate administrative procedures. Audit techniques will be able to examine the relevant
conduct during distinetphases ofPRDOE's participation in the E-rate program.

23. While we are aware that at least four separate investigations have been initiated
relating to rImOE, USAC has not, to date, undertaken an investigation orPRDOE's compliance
with our rules during funding years 2001 and 2002. As a precondition to the coll)mitmellt and
relcasc ofFY 2001 and 2002 funds to PRDOE's suppliers, PRDOE must be subject to an
inde endent audit to rov'ide assUl'lU1ces that PRDOE has corn lied with the Commission's E
rate rules for F· 2001 and 2002. USAC shall se ect t le auditor, and lhatltuditor shall perform
All RJldit consist.cnt with the procedures cUlTently being perfonned for penq.inll beneficiary •
audit•.4R USAC may, at its discretion, utilize the auditor eurrently perfonning these beneficiary
audits. The audit sholl be conducted in accordance with government auditing standards.4~ We

.. PRT Telefonica de Puerto Rico Lelia.

'" Jd
<1 Tennessee Order al paras. 9, 18•

•, U/:AC has retUned the seIVices of KPMO T.LP to petfoon agreed-upon proeetIun:s audits of 78' beneficillrios of
lhc school. and libraries support mecbanism for funding year 2000. 'rhe procedure, were developed by USAC, in
consultation with the Conunis,;ou's Office of !tlspllClOr (k:nenol. Th. audits are being conducted In accordance with
sUUldsrds set by the American Institute for Certified Public Accountants and Government Auditing Standards.

4' See ChicfFinancial Officer'. Ac1 of 1990, Public Law No.1 01.576, as expanded by the Ooveanmcnt
Managc:mcnt Rcfonn Act of 1994, Public Law No.1 03-356. See al.,,, Al'pltc"rlon ofGenerally Ace:.pIt<d
Accounting Principles for Federal Agencie". andGenerally Accepted Government Auditing Standard.~ .
to Ihe UnlYersal S.rvioe Fund and ,hP. .,..lecammunicatiOlJS Relay Services Fund, WC Docket No. 03-213, Order,
pee 03-232 (reI. Dol. 3, 2003).
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both section 254'5 requirement of ensuriul\ qual \ty services "at just, reasonable ant\ affordable
rates" and our duty to prevent wa.~te, fraud rmd abuse.~~ We conclude Ihllt ~everaJ fadors weigh
in favor ofdirecting USAC to reStlllle consideration oft'RDOE's FY 200 J and 2002 funding
requests seeking discounts for services provided by PRTC ltI!.d Sprint,

19. At the outset, we note that the allegations under investi ation relate to aetivitie
occurring in rior fundin ears while PRDOE seeks action on fundin r uests fo subsequen
years. e conclude that it is appropriate for USAC to proceed with respect to the later funding
years, after subjecting the applications to heightened scrutiny to provide assurances that the
issues under investigation for the earlier years are not present in FY 2001 and 2002. Based on
the representations made by PRDOE in this proceeding, PRDOE is rectifying the problems
created by the prior administration.ol These efforts have allowed PRDon to move beyond the
problems of the r:a~t and towards se~~on 2~4's goal of enhancing access at ~ensonable and
affordablerates.·:!-'f-he"urrent awuU\lstrat1on-ofPRDOE-has-been and-continuestobe--- .- ------ ....--------
respcinsive·tcrfederal and local ilUthoritie~ ·requesttilg information: PRDOE has undcrtak<:u
significant measures to instaU infra!<tlucture, network, and desk equipment, and has undertaken
tr:rining to utilize these resources. Moreover, PRDOE launched and implemented these changes
from its own funding sources, without relying on E-rate program funds.

20. Furthennorc, we conclude, ba~ed on the record before us, that there are no
outstanding allegations of waste, fraud, abuse, or other wrongdoing relating to any of tho currenl
PRDOE leadership or employees, with respect to funding years 200 I and 2002. The only
chllllenec to PROOH's procedures affecting those funding years has be.en resolved in PRDOE's
fnvor. In response to allegations ofbidding irregularities brought by the losing 'bidder in
PRDOE's FY 2001 award, the Commonwealth's appellate court found against that bidOOr and
for PRDOE.43 Similarly, there is no evidence that allegations in a CUlTently pending bid prote..t
for FY 2003 affects PRDOE's funding requests for FY 2001 and 2002. Accordingly, we think
that the allegations pertaining to FY 2003 should be considered separately and should not bar
consideration ofPRDOE's funding request for I'Y 2001 and 2002.04 To further ensure that all
rul",. bave been complied with for FY 2001 and 2002, we direct USAC. as discussed more fully.
below, to engage the services of an independent auditor to provide ltSsurances that there bas been
compliance with the Commission's rules, We expect that auditor will examine, among other

.. 47 U.S.C. § 254 (b)(I); Tenness,", Ordar at p""'•. 17,22-23.

" PRDOE explains th.t its E·rate recovery prosmm h.., connected 600 schools to the cenlnll network, has trained
65% (27,000) of its teaching force, has m.de S80 million in ""hool electrical repoirs, llIld installed 3,300 school
cornpulanl. PRDOE Petition 813-5.

U 47 U.S.C. § 254 (bX1).

• :1 Centennial Dc Pucno Rico v, Junta Dc Suhavta., Central-Departamenlo De Educaci6n, No. JR~2002"()()3.&f.ado
Libre Asodado D. Puerto Rico En BI Tnbtmal Dc Circuilo De Apelaciones, Circuito ltegiOllA1I De San luan, (lleb.
6.2003)•

... The ch!lllengc to the FY 2003 aword was filed by the losing bidder in l'Y 2003, who happened to have been the
winning bidder in the PY 2002 nward, That challenge to the FY2003 award is tmder consi<lerlllion in PuorIo Rico
Telephone Compony, Inc. v. Junta de Subaslas Cenll·al-IJr.partameTllo de EducocitJn, Solicitud de Recoasidernci6n
de Adjr,dic.cion de Scbasta (Junta de Revision Administrativa Departnmento de Bducaci6n, liled Fcbruuy 14,
2003), We conclude thnl USAC shcuW defer .c~ion on the portions ofPRDOll'. funding year 2003 application
re.Iating to this notion until this matter is feRnlved hy ihe nppmpriat.c ,mthontics in PllE!rtO RiC'.o, or it "blains Rdeqnole
assurances from an independent l1uditor thnt tJlere ~re no biddIng irregularities with TCl:ipoct to FY 2003.
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indefinitel deferrin action on a lications could inadverte11tly harm individuals that ultimatel
WI be de.aml of an WIOl1 do' I i 1 Ii' ()~e m~tance.~w'hen an ;nve~tigation tnkes
years. As wc recently stated in addressin the Stnte oirennessee'. petition tor re ef, we 8rO:
disinclined to relegate apr Ications to f1ll uncertam status for an 11]( e lte eno 0 time durm
the pen ,mcy 0 any protracted investigations. Thus, we elieve that there are cjrcumstances
where de1ernng acnon on an a hcal10n in whole or in part is unnecessary to prevent wasie,
fraud an a use, notwithstanding the pendency of nn ongomg awen orcemen mVel> ga 1 .33

In reviewing snch applications, however, USAC must subject such applications andlor FRNs to
probing and cautious review and carefully consider the specific facts presented in each case. In
particular, wherc. as is true here, there nrc law enforcement investigation~ pending, ,we think it
appropriate for USAC to sub ect these re uestll to a more intensive reView, tmlored to tile nature
o e a legations that have been raised.'

_--1.1. Here, it was appropriatefor-USAC to defer action-OllP-RDOE's-FY:200J-and-- ,
2002 applicationR in light of the ongoingtnvestigation of activities at PRDOE in the recent prior
years, particularly in light of the indictment and conviction of the former Secretary ofEducalion
for Pucrto Rico for extortiollactivities related to contractors for PRDOE." However, as
dbcussed below, PRDOE has convinced us that it 11as tnken sufficient action to ensure that the
prior issues have been addressed and will not occur again. Thus, we direct USAC to review and
process the fi.mding requests ofPRDOE for FY 2001 and 2002, other than those associated with
DRC, consistent with the conditions cont.'incd in this Order. We conclude that such action is

""'iiPiifOpriate in light ofPRDOE's change in leadership and tbe aehieveinents ofits recovery
program. This conclusion in no way sbould be viewed as condoning the actions tbat occurred in
the first three years ofPRDOE's B-rate fi.mding. We will address the appropriate measures that
will be taken with respect to funding ycars 1998-2000 in a separate, forthcoming order.

18. As we stated in the recent Tennessee Order, the Commission takes seriously all
allegations ofwllste, fraud and abuse.36 We are disturbed by the allegations of fraud and waste
relating to PROOE's activities during the frrst three years ofPRDOE's participation in the B-rate
program?' Should the investigations of the first threc years result in additional convictions, the ,
Commission's stlspension and debnnnent rules will automatically be triggcrcd.3S The petition
before us, as well as our review ofthe record, however, convinces WI that the fundamental
circumstances of leadership and administrative control havc. changed dramatically since the first
three years of the PRDOE program." In determining whether reliefis appropriate, we ful.lill

gee Reque.•,/or Immed/aJe Relie/by ,m, SM. ofT.nne....., Order, CC Dockclll No. 96-45, 91-21, PeC 03·161
(rc:l. luly 2, 2003) (Ten"es.ee Order), al l'llI'lI$. 12, 17.

" Ofcourse, USAC must continue to deny all requests thaI are inconsistenl with OUT rules and requiremenlR
applicable 10 lIie scbools and Iibrnriea support mechAnism

.. This heightened scrutiny may include site visits and oilier inveatigntory nedvilie., as well as independent audilS•

.. Sec nolu 22 above.

36 T,m"e.~,'1ee Order at para. 17.

17 S•• supra note 20•

.. SecondRepon ond Order, 18 FCC Red al9224·9228, pa...,_ 64-77. See also 47 CPR § 54.521

39 l!..,g., rnOOE's recovery pro!VW'O hOlS revamped the infraslrucl~and ntllworks in und umong the Bohaob, und in
PRDOE'. central office•. PRDOE Pclition at 4.
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DEPARTMENT OF JUSTICE

OFFICE OF THE CHIEF PROSECUTING ATIORNEY
P.O. BOX 9020192, SAN JUAN, PR °°9°2-0192

IRECEIVED &INSPECTED
j

AUG 14 2006

FCC· MAILROOM

Hon. Pildro G. Coyc:o Arn~or

Chl.t Proseeutlng Attorney

March 28, 2006

John F. Nevares
John F. Nevares & Assoc. PSC
P.O. Box 13667
San Juan, PR 00908-3667

Dear Mr. Nevares:

Tol.: (787) 72g·2AOO /729·2199
Fl.: (787) 977·2245

It is hereby certified that as of January 12, 2006 there were no pending
investigations of Data Research Corporation ("DRC~) by the Department
of Justice of the Commonwealth of Puerto Rico related to DRC's
involvement with the E-Rate Program..

Sincerely,

Q._ArnaC2r (4\-
Chief Prosecuting Attorney of Puerto Rico

EXHIBIT
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Antitrust Division IFCC - MAILROOM I

Please refer
to: 60'514191-0008

. -J61iiiF:Neva:res; Baq;
P.O. Box 13667
San Juan, PR 00908-3667

At/anla Office
Richard B. Russell B~jldiJJg
n Spring S/TO.I. S. W.• Suite 1/76

Allanla. Georgia 30303

July 7, 2005

FedEx

404133/·7/00
(Commercial & FTS)

FAX 4041331-7110

Re: Grand JUry Subpoena to Data Research Corporation. dated 9110/03

Dear Mr. Nevares:

Enclosed please find your client's documents produced in response to the
above referenced subpoena. We are returning these documents because we have
concluded our investigation.

Jiyou have any questions, please don't hesitate to call me at the above
number.

Sincerely,

~{Z-v--1
James J. Kurosad
Trial Attorney

EXHIBIT


