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PETITION FOR RECONSIDERATION

Mid-Tex Cellular, Ltd. ("Mid-Tex"), by its attorneys, and pursuant to Section

1.106 ofthe Federal Communications Commission's ("FCC" or "Commission") Rules,

hereby respectfully submits its Petition for Reconsideration in the above-captioned

proceeding. l Mid-Tex requests that the Commission reconsider and reverse the portion

of its Order released December 28, 2006 which denied Mid-Tex' s request for waiver of

the FCC's interstate common line support ("ICLS") annual certification rule2 The

requested waiver would have allowed Mid-Tex to recover approximately $170,0003 in

ICLS between August 9, 2005 and March 31, 2006 that would have enabled Mid-Tex to

continue needed upgrades to its network in order to provide universal service to its

customers in rural Texas.

147 C.F.R. § 1.106.
2 In the Matter ofFederal-State Joint Board on Universal Service, Mid-Tex Cellular, Ltd.
Petition for Waiver of the FCC's Universal Service Rules, CC Docket No. 96-45, Order,
DA 06-2582 (December 28, 2006) ("Order").
3 According to USAC's ICLS per line disbursement formulas, Mid-Tex would have
received approximately $174,000 in ICLS between August 9, 2005 and March 31, 2006.
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the date that it first filed its line count infonnation with USAC.7 Mid-Tex discovered that

its understanding of the rule was in error only after it did not receive its expected high

cost support, and Mid-Tex immediately filed its ICLS annual certification with USAC

and the FCC on November 23,2005. Mid-Tex, in reliance upon receiving ICLS high

cost support, had begun extensive upgrades to its network to provide universal service in

areas unserved by other earners.8

To recover its unpaid ICLS, Mid-Tex filed a Petition for Waiver on December 20,

2005.9 On December 28, 2006, the FCC released its Order granting in part and denying

in part Mid-Tex's waiver request. In the Order, the FCC granted Mid-Tex's petition for

waiver of the annual certification requirement set forth in Section 54.314 of the

Commission's rules since the Commission had "routinely" allowed newly designated

ETCs to receive high cost support back to the date of their designation as an ETC where

the date of the state's designation made it impossible for the state to meet the July I

certification deadline. to

The FCC determined, however, that Mid-Tex did not demonstrate the "special

circumstances,,1! needed to justify a waiver of the deadline in Section 54.904 which

requires an ETC to file its ICLS certification on the same day it first files its ICLS line

counts, thereby denying Mid-Tex ICLS high cost support from August 9, 2005 to March

31,2006. In its denial, the Commission stated that "Mid-Tex's only excuse was its

747 C.P.R. § 54.314(d)(5). See Waiver Petition at 3.
8 See Mid-Tex Cellular, Ltd. Petition for Waiver ofthe FCC's Universal Service Rules,
CC Docket No. 96-45 at 3 (December 20, 2005) ("Waiver Petition").
9 See generally Waiver Petition.
10 Order at 'II 9.
II Id. at'll 10.

3



confusion over the deadline.,,12 This fact did not, in the eyes of the FCC, "constitute

special circumstances.,,13 However, Mid-Tex never relied on this fact, only, in order to

show good cause and demonstrate the special circumstances needed to justify its request

for waiver. Mid-Tex's Waiver Petition, in addition to discussing the circumstances

concerning its late filing, outlined "special circumstances" regarding hardship and

consumer harm that would result from the FCC's denial of ICS high cost support. 14 This

is an argument that the Commission completely ignored. It is on this basis that Mid-Tex

respectfully files the instant Petition for Reconsideration.

II. Discussion

The FCC has stated that, in ruling on a request for waiver, it may take into

account considerations of hardship, equity, or more effective implementation of overall

policy on an individual basis. IS In fact, the FCC has granted a number of requests for

waiver of universal service filing deadlines based on considerations of hardship and

equity.16 For example, the FCC granted a waiver to Smithville Telephone Company, Inc.

"Id. (emphasis added).
13 Id.
14 See Waiver Petition at 5-7.
15 WAlT Radio v. FCC, 418 F.2d 1164 (D.C. Cir. 1990).
16 See Federal-State Joint Board on Universal Service, Smithville Telephone Company,
Inc. Petition for Waiver of Section 54.301 Local Switching Support Data Submission
Reporting Datefor an Average Schedule Company, CC Docket No. 96-45, Order, DA
04-1393 (May 18, 2004) (Smithville Order) (waiving the LSS line count deadline where
denial of USF support for a year would be onerous); Federal-State Joint Board on
Universal Service, Alliance Communications Cooperative, Inc. and Hills Telephone
Company, Inc. East Ascension Telephone Company, Petitions for Waiver ofSection
54.301 Local Switching Support Data Submission Report Date, CC Docket No. 96-45,
DA 05-3024 at 1JI. 8 (November 22, 2005) (granting waiver of the FCC's LSS line count
deadline where denial of LSS for a year would cause substantial hardship); Federal-State
Joint Board on Universal Service, Citizens Communications and Frontier
Communications Petition for Waiver ofSection 54.S02(a) ofthe Commission's Rules, CC
Docket No. 96-45, Order, DA 05-2829 (October 27, 2005) (waiving its lAS deadline
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("Smithville") because denial of local switching support would undermine the FCC's

goal of quality service available at just, reasonable and affordable rates and, more

importantly, loss of LSS "may affect the rates that Smithville charges to customers".17 In

fact, on the same day the FCC released its Order denying Mid-Tex's request for waiver

of Section 94.504, the FCC released two orders granting USF waiver requests based on

considerations of hardship and equity.18 The FCC granted a waiver to North River

Telephone Cooperative ("North River") because a loss of $46,000 in ICLS funding due to

filing the wrong certification could cause significant hardship in the rural and high-cost

areas served by North River. 19 The FCC also granted MCI, Inc. ("MCI") a waiver of its

interstate access support ("lAS") deadlines because a loss of $1.5 million in lAS funding

could impact the rural and high-cost areas served by MCI.20

where enforcement of the deadline would result in the loss of $9.6 million in universal
service support to a carrier serving 1.4 million customers); Federal-State Joint Board on
Universal Service, FiberNet, LLC Petition for Waiver ofFCC Rule Section 54.307(c)(4),
20 FCC Red 20316 (December 25,2005) (waiving its line count deadline where
enforcement of the deadline could cause significant hardship in the rural, insular, high
cost, areas served by FiberNet); Federal-State Joint Board on Universal Service, Verizon
Communications Inc. Petition for Waiver of54.802(a) ofthe Commission's Rules, CC
Docket No. 96-45, Order, DA 06-1861 (September 12, 2006) (waiving its lAS deadline
where enforcement of the deadline could undermine Verizon's investment in its
network).
17 Smithville Order at'l[ 6.
18 See Federal-State Joint Board on Universal Service, North River Telephone
Cooperative, Petition for Waiver ofthe Deadline in 47 C.F.R. §54.904(d), CC Docket
No. 96-45, Order, DA 06-2584 (December 28, 2006) ("North River Order'); see also
Federal-State Joint Board on Universal Service, MCl Inc., Petition for Waiver of
Sections 54.802(a) and 54.809(c) ofthe Commission's Rules, CC Docket No. 06-45,
Order, DA 06-2581 (December 28, 2006) ("MCl Order").
19 North River Order at 'I! 6.
20 MCl Order at 'I! 8.
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Most recently, the FCC found that good cause warranted granting NPCR, Inc.' s

("NPCR") request for waiver of the lAS data reporting deadline2
! As with the orders

discussed supra, the Commission again considered how the loss of funding would impact

high cost areas.22 Specifically, the FCC expressed concern that the loss of funding might

undermine NPCR's investments in its networks and its consequent ability to ensure that

its customers have and maintain access to adequate services?3

Mid-Tex made comparable, if not more compelling, hardship and equity

arguments in its Waiver Petition than NPCR and other earners granted similar waivers

did. For example, Mid-Tex noted that if it were denied ICLS support for almost two

quarters, it would lose approximately $67.03 per customer line, which is substantially

more than the Commission had previously recognized as likely to cause significant

hardship?' Mid-Tex outlined its planned upgrades and its reliance on its universal

service support to implement such upgrades.25 As Mid-Tex noted throughout its Waiver

Petition, the loss of high cost support has delayed Mid-Tex's planned expansion of its

network, denying better coverage to Mid-Tex's rural customers and coverage to currently

unserved areas. 26 Mid-Tex also argued that it would be forced to raise its rates and delay

or possibly cease certain planned network upgrades and other capital projects if the FCC

failed to grant its requested waiver.27 As a small, rural carrier, Mid-Tex's loss of

21 See Federal-State Joint Board on Universal Service, NPCR, Inc. Petition/or Waiver of
Section 54.802(a) a/the Commission's Rules, CC Docket No. 06-45, Order, DA 07-110
(January 18,2007) ("NPCR Order").
22 NPCR Order at 'I! 7.
23 Id.
24 Waiver Petition at 8.
25 Id. at 6.
26 Id. at 7.
27 Id. at 7-9 and 12.
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approximately $170,000 in universal service support is a clear case of customer hardship.

Accordingly, Mid-Tex requests that the FCC reconsider its decision to deny Mid-Tex's

request for waiver of the FCC's ICLS annual certification rule.

Mid-Tex's demonstrated hann to its customers due to the loss of ICLS warrants a

deviation from the general rule since such a deviation will serve the public interest28 In

denying Mid-Tex's petition, the FCC argued that it is "administratively necessary" for

ETCs to meet filing deadlines. 29 Surely, Mid-Tex's demonstrated hardship and equity are

the sort of special circumstances that outweigh whatever administrative inconvenience

USAC may encounter when calculating and disbursing Mid-Tex's ICLS. The

Commission has granted similar requests for waivers even when significant delays were

involved that may have inconvenienced USAC.

For example, North River incorrectly filed its June 30, 2003 ICLS certification

and did not file a corrected version until October 2003,30 more than three months after the

annual certification was due. In addition, MCI failed to meet three consecutive quarterly

lAS line count deadlines and its annual lAS certification deadline.3l The FCC even notes

that MCI did not file its line count in time for USAC to incorporate the projected line

count data into its quarterly calculations.32 Therefore, the FCC's reliance on

administrative necessity in its denial of Mid-Tex 's request for waiver is contrary to

Commission precedent and, upon reconsideration, should be reversed, especially in light

of the public interest considerations discussed supra.

28 Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990).
29 Order at'j[ 10.
30 North River Order at 'j[ 4 and footnote 8.
31 MCl Order at 'j[ 5-6.
32 MCl Order at 'lI9.
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By ignoring Mid-Tex's public interest arguments,33 the Commission's decision

abandons Commission precedent without providing a reasonable basis for deviating from

established precedent and policy. In addition, the Commission ignored Mid-Tex's

arguments regarding the inconsistency of strict enforcement of the deadline with the

underlying purpose of the FCC's universal rules,34 the burden placed on Mid-Tex by a

denial of high-cost support,35 and Mid-Tex's lack of a reasonable alternative,36 as well as

Mid-Tex's argument that USAC would not be administratively burdened by its request

for retroactive ICLS. 37 Thus, the Commission's Order is arbitrary and capricious, and

otherwise not in accordance with the law, in violation of the APA.38 To satisfy the APA,

an agency must "examine the relevant data and articulate a satisfactory explanation for its

action including a 'rational connection between the facts found and the choice made.",39

In the instant case, the Commission ignored the relevant facts concerning consumer harm

due to the loss of high cost support and abandoned its own precedent, while failing to

provide any rational or satisfactory explanation for its choice to deny Mid-Tex high cost

support it needs to provide universal service in rural Texas.

III. Conclusion

Based on the foregoing, Mid-Tex respectfully requests that the FCC allow Mid-Tex

to receive its much needed ICLS to continue to provide affordable telecommunications

33 Waiver Petition at 5-8.
34 Id. at 5-7.
J5 Id. at 7-8.
36 Id. at 9.
J7 Id. at 12.
38 5 U.S.C. 706(2)(A). See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S.
402,420 (1971).
39 Motor Vehicle Mfrs. Ass'n of United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29,43 (1983) (quoting Burlington Truck Lines, Inc. v. United States, 371 U.S. 156,
168 (1962)).
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service in its rural, high-cost service areas and to upgrade its service in areas unserved by

other carriers. Specifically, Mid-Tex requests that the Commission reconsider and reverse

its decision to deny Mid-Tex's request for waiver of Section 54.904 of the Commission's

Rules, as requested herein, and direct USAC to allocate Mid-Tex ICLS support for the

period between August 9, 2005 and March 31, 2006.

Respectfully submitted,

MID-TEX CELLULAR, LTD.

By: .P}1tJlA 11~
Michael R. Bennet
Kenneth C. Johnson
Rebecca L. Murphy
Its Attorneys

Bennet & Bennet, PLLC
10 G Street, N.E.
7th Floor
Washington, DC 20002
(202) 371-1500
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