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Ex parte presentation in WT 06-49, LMS-M NPRM

Response to Progeny’s letter of April 27, 2007

The letter from Progeny' dated April 27 2007 (“Progeny Letter”) filed in this docket responds
to the ex parte presentation that Telesaurus Holdings GB LLC (“Telesaurus™), the licensee of over
80% of the LMS-M A-block licensed spectrum in the nation, submitted in this docket (“Telesaurus
Filing”).?

All points in the Telesaurus Filing were relevant and central to the subject NPRM, and were
also properly in response to the ongoing ex parte presentations of Progeny.’

The Progeny Letter fails to respond to any of the points made in the Telesaurus Filing other
than with bald denials and diversions.

Progeny licenses invalid: the NPRM lacks foundation.

Progeny does not deny the facts asserted in the Telesaurus Filing; indeed, it cannot. See
Exhibits 1 and 2 attached below: this evidence, from Progeny itself, demonstrates that Progeny
violated numerous fundamental FCC rule requirements that result in the licenses being unlawfully
obtained and invalid.

Such evidence is central to this NPRM since the NPRM was initiated and continues only due
to Progeny’s unilateral campaign* to force rule changes on all others in 902-928 MHz.

! Progeny LMS LLC, an Indiana LLC, which holds LMS-M licenses.

2 The letter suggests that the individual Havens, not Telesaurus, made the filing, apparently to

avoid the substance. Havens holds no LMS licenses.

3 Unlike the detailed written ex parte presentations by Telesaurus, the Progeny notices of ex

parte meetings generally fail to provide sufficient description of the substance of the presentations.

4 If ever there was a case where changes in the fundamental rules of a radio service warranted

diligent attempts by the party seeking the changes (and causing the NPRM) to seek consensus from the
other authorized licensees and users of the band, it is this case. Indeed, the Commission made clear
that in this 900 MHz ISM band, LMS-M licensees must, by rule (and by Commission Orders on said
rule) act to reduce impact upon said other users. Progeny made no such attempts, apparently since, in
objective discussion with informed parties, it would fail: it cannot even define the wireless services
and technology it suggests require the rule changes, nor can it demonstrate need for rule changes,



Contrary to suggestions in the Progeny Letter, the Commission can at any time consider such
evidence in the public interest, including under 47 USC §312(a), (1), (2) and (6). This section notes
that the Commission may act on information that comes to its attention, and does not exclude
obtaining such information in a NPRM proceeding or any other manner.

Counsel to and current or future interest holders in Progeny have legal obligations to not hide,
obscure, or defend before the Commission rule violations and false statements it knows of or should

know of.

Procedural Matters

The Progeny Letter states that the Telesaurus Filing was procedurally defective since it did not
contain notice that it was an ex parte presentation.” Telesaurus regrets this oversight and called ESFC
staff to ask if it should re-submit the filing with this notice added. EFCS staff investigated the matter,
and advised Telesaurus that FCC staff would make the correction on its side. In any case, the
Telesaurus Filing was concurrently submitted to FCC staff by email and by filing on ECFS: thus,
Progeny and all others involved in this docket had full and timely access to the Filing.

The Progeny Letter speciously suggests that Telesaurus seeks to delay this proceeding.
Telesaurus is solely defending Commission rules, the nation’s essential need for ITS wireless, and its
license rights and business plan. It is Progeny that is the sole cause of this extenuated proceeding, and
Progeny that has lobbied FCC staff for years, and that has changed its position over and over.

The Progeny Letter did not state what authority the signer asserts to have in Progeny. In any

case, it had no response to the substance of the Telesaurus Filing.

Respectfully,

Q= G

Telesaurus Holdings GB LLC,
By, Warren Havens, President

Attachments: 2 exhibits

including since LMS-M’s current purposes—the nation’s ITS--are vital and viable, expanding, and
are largely avoid, in space and time, Part 15 uses.

> The Progeny Letter at footnote 2 notes that the Telesaurus Filing did not contain a referenced

attachment. That attachment is not needed for the purposes of said Filing.

6 Progeny knew or should have known that its unilateral attempt to change the existing balanced

rules and adversely affect all others in this band would result in the extenuated adversarial proceeding
that has resulted. The LMS rulemaking in the 1990’s involved years and over 1,000 filings. After the
Commission therein carefully crafted rules balancing user interests—and made entirely clear that
LMS-M is for ITS wireless--along comes Progeny, without doing anything with its licenses (but
needing a reason to extend its licenses) to reopen the debate and attack the rules.



Exhibit 1

FCC 06-49: LMS-M NPRM
Telesaurus Ex Parte Filing, May 7, 2007

Form 10-K’s (relevant excerpts) for

NATIONAL CITY CORP, 1998 and 1997
(From: http://www.nationalcity.com/about/InvestorRelations/StockFinanciallnfo/default.asp.)

IPALCO, 1998 and 1997
(From SEC EDGAR website database.)

Notes

In the years reported below, 1997 and 1998, and in 1999, Mr. Frenzel was a Board member of the
below bank and the Indiana subsidiary of this bank, and of IPALCO, a utility company: See items in red
in these 10-K’s, and also Exhibit 2 to this Ex Parte filing."

National City Bank. This bank reports below:

Excluding merger and restructuring expenses, net income in 1998 of $1,332.6
million, or $4.00 per diluted share, increased 15.2% over 1997's net income of
$1,157.1 million, or $3.53 per diluted share, and 27.8% over 1996's net income
of $1,042.6 million, or $3.10 per diluted share. . .

IPALCO. This company reports below

(In Thousands . . .) 1998 1997 1996

Total utility operating revenues $ 821,256 § 776,427 $§ 762,503

These three years had to be attributed: Forms 175 deadline for this auction was in January 1999.
For the above two affiliates of Mr. Frenzel, total of these three years is: $5.982 billion, for an annual
average of $ 1.964 billion. That is 655 times greater than the $3 million maximum annual average that
qualified for the 35% bidding credit that the applicant “Progeny” certified it was entitled to on its Forms
175 and 601, and that Mr. Frenzel also informed the FCC he was qualified for.

' Also, Mr. Frenzel was at the relevant times an officer and director in Merchants National Corporation,
listed below on this bank’s 1998 10-K. Merchants National Corporation was earlier acquired by this
bank. Mr. Frenzel had other affiliates as defined in FCC auction rules, regarding the subject LMS-M
auction: see, e.g., Exhibit 2.
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Conclusions

Apart from the other affiliates of Mr. Frenzel and the other applicable years, just the attributable
gross revenues from either one of these two affiliates causes Progeny LMS LLC (and the other “Progeny”
that was utilized the bid in the subject LMS-M auction: Progeny Post: whose FRN and EIN numbers were
used: see Exhibit 2 below) to be entirely disqualified from the applied-for and certified 35% bidding
discount, and thus disqualified from the auction and grant of any licenses therefrom under 47 CFR
§§1.2105, 1.2109, the subject LMS-M Auction Procedures PN, and FCC and court precedents on these

rules.

Where, after the form 175 deadline, there is a change of control (including by change of an entity
itself) and/or change in DE bidder-discount size, verses what was reported on Form 175, the application
and the applicant are disqualified. Here, both of these impermissible changes occurred. Moreover, the

evidence that reveal these changes was not reported to the Commission.
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Relevant excerpts included below. Emphasis in red added.

The 1998 10-K is first below, then the 1997 10-K.

Form 10-K NATIONAL CITY CORP - ncc Filed: January 25, 1999 (period: December 31,
1998) Annual report which provides a comprehensive overview of the company for the past
year

% sk ok ok

2
CORPORATE PROFILE

Headquartered in Cleveland, Ohio, National City is an $88 billion-asset company
providing banking and financial services primarily in Ohio, Michigan,
Pennsylvania, Kentucky, Indiana and Illinois.

% sk ok ok

FINANCIAL REVIEW

EARNINGS SUMMARY

National City Corporation ("National City" or "the Corporation") reported net
income of $1,070.7 million, or $3.22 per diluted share, in 1998, compared to
$1,122.2 million, or $3.42 per diluted share, in 1997, and $993.5 million, or
$2.95 per diluted share, in 1996. Included in reported net income were after-tax
merger and restructuring expenses of $261.9 million, or $.78 per diluted share,
in 1998, $34.9 million, or $.11 per diluted share, in 1997, and $49.1 million,

or $.15 per diluted share, in 1996.

Excluding merger and restructuring expenses, net income in 1998 of $1,332.6
million, or $4.00 per diluted share, increased 15.2% over 1997's net income of
$1,157.1 million, or $3.53 per diluted share, and 27.8% over 1996's net income
of $1,042.6 million, or $3.10 per diluted share. Results for 1998 and 1997
reflect strong loan and noninterest income growth and lower credit costs.

% sk ok ok

SIGNATURES

Pursuant to the Requirements of Section 13 or 15(d) of the Securities Exchange
Act of 1934, the Registrant has duly caused this report to be signed on its
behalf by the undersigned, thereunto duly authorized, on January 21, 1999.

National City Corporation

WT 06-49. Ex parte presentation. 5.7.07 Exhibits. Page 3 of 81



/s/ David A. Daberko

David A. Daberko
Chairman and Chief Executive Officer

Pursuant to the requirements of the Securities Exchange Act of 1934, this
report has been signed below by the following persons on behalf of the
Registrant and in the capacities indicated, on January 21, 1999.

* ok ok ok

54

EXHIBIT
NUMBER EXHIBIT DESCRIPTION

10.19 Amended Employment Agreement dated July 21, 1989 by and
between Merchants National Corporation or a subsidiary and
Otto N. Frenzel, III (filed as Exhibit 10(21) to Merchants
National Corporation Annual Report of Form 10-K for the
fiscal year ended December 31, 1987 and incorporated herein
by reference).

10.20 Split Dollar Insurance Agreement dated January 4, 1988
between Merchants National Corporation and Otto N. Frenzel,
I Irrevocable Trust II (filed as Exhibit 10(26) to
Merchants National Corporation Annual Report on Form 10-K
for the fiscal year ended December 31, 1989 and incorporated
herein by reference).

10.21 Merchants National Corporation Director's Deferred
Compensation Plan, as amended and restated August 16, 1983
(filed as Exhibit 10(3) to Merchants National Corporation
Registration Statement as Form S-2 filed June 28, 1985,
incorporated herein by reference).

10.22 Merchants National Corporation Supplemental Pension Plan
dated November 20, 1984; * * * *

k ok sk ok

10.23 Merchants National Corporation Employee Benefit Trust
Agreement, effective July 1, 1987 * * * *

10.24 Merchants National Corporation Non-qualified Stock Option
Plan effective January 20, 1987, * * * *

10.25 Merchants National Corporation 1987 Non-qualified Stock
Option Plan, effective November 17, 1987 * * * *,

10.26 Merchants National Corporation Directors Non-qualified Stock
Option Plan and * * *

* 3k ok ok

1
EXHIBIT 21.1
SUBSIDIARY LISTING

STATE OR JURISDICTION
UNDER THE LAW OF

WT 06-49. Ex parte presentation. 5.7.07
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WHICH ORGANIZED

Advent Guaranty Corporation............cceceeveevereennen. Vermont

% sk ok ok

Merchants Capital Management, Inc............ccccccenenee. Indiana

L

National City Bank of Indiana...........cccccccovnennne. United States
k 3k ok ok

Western Reserve Company..........cceceveveeneeienncene. Pennsylvania

100% ownership unless otherwise noted:

* ok ok ok

[End 1998 10-K Excerpts]
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Form 10-K NATIONAL CITY CORP - ncc Filed: January 30, 1998 (period: December
31, 1997) Annual report which provides a comprehensive overview of the company for the
past year

k 3k ok ok

SIGNATURES

Pursuant to the Requirements of Section 13 or 15(d) of the Securities Exchange
Act of 1934, the Registrant has duly caused this report to be signed on its
behalf by the undersigned, thereunto duly authorized, on January 21, 1998.

* ok ok ok

50
BOARD OF DIRECTORS/OFFICERS

BOARD OF
DIRECTORS

DAVID A. DABERKO (2,3,4)
Chairman & CEO

National City Corporation
* ok ok ok

OTTO N. FRENZEL III (3.,4)
Retired Chairman
National City Bank of Indiana

k 3k ok ok

53

PAGE NUMBER IN
EXHIBIT SEQUENTIALLY NUMBERED
NUMBER EXHIBIT DESCRIPTION COPY

% sk ok ok

10.17 Amended Employment Agreement dated July 21, 1989 by and between Merchants
National Corporation or a subsidiary and Otto N. Frenzel, III (filed as
Exhibit 10(21) to Merchants National Corporation Annual Report of Form 10-K
for the fiscal year ended December 31, 1987 and incorporated herein by
reference).
10.18 Split Dollar Insurance Agreement dated January 4, 1988 between Merchants
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National Corporation and Otto N. Frenzel, III Irrevocable Trust II (filed

as Exhibit 10(26) to Merchants National Corporation Annual Report on Form
10-K for the fiscal year ended December 31, 1989 and incorporated herein by
reference).

10.19 Merchants National Corporation Director's Deferred Compensation Plan, as
amended and restated August 16, 1983 (filed as Exhibit 10(3) to Merchants
National Corporation Registration Statement as Form S-2 filed June 28,

1985, incorporated herein by reference).

10.20 Merchants National Corporation Supplemental Pension Plan dated November 20,
1984; First Amendment to the Supplemental Pension Plans dated January 21,
1986; Second Amendment to the Supplemental Pension Plans dated July 3,

1989; and Third Amendment to the Supplemental Pension Plans dated November
21, 1990 (filed respectively as exhibit 10(n) to Merchants National

Corporation Annual Report on Form 10-K for the year ended December 31,
1984; as Exhibit 10(q) to the Merchants National Corporation Annual Report

on Form 10-K for the year ended December 31, 1985; as Exhibit 10(49) to
Merchants National Corporation Annual Report on Form 10-K for the year
ended December 31, 1990; and as Exhibit 10(50) to the Merchants National
Corporation Annual Report on Form 10-K for the year ended December 31,
1990; all incorporated herein by reference).

* ok ok ook

10.21 Merchants National Corporation Employee Benefit Trust Agreement, effective
July 1, 1987 (filed as Exhibit 10(27) to Merchants National Corporation
Annual Report on Form 10-K for the year ended December 31, 1987,
incorporated herein by reference).

10.22 Merchants National Corporation Non-qualified Stock Option Plan effective
January 20, 1987, and the First Amendment to that Merchants National
Non-qualified Stock Option Plan, effective October 16, 1990 (filed
respectively as Exhibit 10(23) to Merchants National Corporation Annual
Report on Form 10-K by the year ended December 31, 1986, and as Exhibit
10(55) to Merchants National Corporation Annual Report on Form 10-K for the
year ended December 31, 1990, both of which are incorporated herein by
reference).

10.23 Merchants National Corporation 1987 Non-qualified Stock Option Plan,
effective November 17, 1987, and the First Amendment to Merchants National
Corporation 1987 Non-qualified Stock Option Plan, effective October 16,

1990, (filed respectively as Exhibit 10(30) to Merchants National

Corporation Annual Report on Form 10-K by the year ended December 31, 1987,
and as Exhibit 10(61) to Merchants National Corporation Annual Report on
Form 10-K for the year ended December 31, 1990, both of which are
incorporated herein by reference).

10.24 Merchants National Corporation Directors Non-qualified Stock Option Plan
and the First Amendment to Merchants National Corporation Directors
Non-qualified Stock Option Plan effective October 16, 1990 (filed
respectively as Exhibit 10(44) to Merchants National Corporation Annual
Report on Form 10-K for the year ended December 31, 1988, and as Exhibit
10(68) to Merchants National Corporation Annual Report on Form 10-K for the
year ended December 31, 1990, both of which are incorporated herein by
reference).

k 3k ok ok

[END 10-K Excerpts]
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FORM 10-K

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D. C. 20549

[X] Annual Report Pursuant to Section 13 or 15(d) of the Securities
Exchange Act of 1934

For the fiscal year ended
December 31, 1998

* ok ok ok

IPALCO Enterprises, Inc. (IPALCO) is a holding company and was
incorporated under the laws of the state of Indiana on September 14, 1983.
IPALCO has 15 employees and has two (2) subsidiaries: Indianapolis Power & Light
Company (IPL), a regulated electric and steam service utility, and Mid-America
Capital Resources, Inc. (Mid-America), a holding company for unregulated
businesses. IPALCO and its subsidiaries are collectively referred to as

"Enterprises".
sk osk sk ok

Item 6. SELECTED CONSOLIDATED FINANCIAL DATA

<CAPTION>
(In Thousands Except Per Share Amounts) 1998 1997 1996 1995 1994
<S> <C> <C> <C> <C> <C>

Total utility operating revenues (1) $ 821,256 $ 776,427 $ 762,503 $§ 709,206 $
686,076

* ok ok ok

SIGNATURES

Pursuant to the requirements of Section 13 or 15(d) of the Securities
Exchange Act of 1934, the Registrant has duly caused this report to be signed on
its behalf by the undersigned, thereunto duly authorized.

IPALCO ENTERPRISES, INC.

By /s/ John R. Hodowal

(John R. Hodowal, Chairman of the Board
and President)

Date: February 23, 1999

Pursuant to the requirements of the Securities Exchange Act of 1934, this
report has been signed below by the following persons on behalf of the
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Registrant and in the capacities and on the dates indicated.

Signature

(iv) A majority of the Board of Directors of IPALCO Enterprises, Inc.:

/s/ Joseph D. Barnett, Jr.

(Joseph D. Barnett, Jr.)

/s/ Robert A. Borns

(Robert A. Borns)

/s/ Mitchell E. Daniels, Jr.

(Mitchell E. Daniels, Jr.)

/s/ Rexford C. Early

(Rexford C. Early)

/s/ Otto N. Frenzel 111

(Otto N. Frenzel III)

* ok ok ook

Title Date

Director February 23, 1999
Director February 23, 1999

Director February 23, 1999
Director February 23, 1999
Director February 23, 1999

[End IPALCO 1998 10-K excerpts]
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FORM 10-K

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D. C. 20549

[X] Annual Report Pursuant to Section 13 or 15(d) of the
Securities Exchange Act of 1934

For the fiscal year ended
December 31, 1997

IPALCO ENTERPRISES, INC.
(Exact name of Registrant as specified in its charter)

k ok sk ok
SIGNATURES
Pursuant to the requirements of Section 13 or 15(d) of the Securities
Exchange Act of 1934, the Registrant has duly caused this report to be signed on

its behalf by the undersigned, thereunto duly authorized.

IPALCO ENTERPRISES, INC.

By /s/ John R. Hodowal

(John R. Hodowal, Chairman of the Board
and President)

Date: February 24, 1998

Pursuant to the requirements of the Securities Exchange Act of 1934, this
report has been signed below by the following persons on behalf of the
Registrant and in the capacities and on the dates indicated.

Signature Title Date

(1) Principal Executive Officer:

/s/ John R. Hodowal Chairman of the Board February 24, 1998
and President

(John R. Hodowal)

(i) Principal Financial Officer:

/s/ John R. Brehm Vice President February 24, 1998
and Treasurer

(John R. Brehm)

WT 06-49. Ex parte presentation. 5.7.07 Exhibits. Page 10 of 81



(iii) Principal Accounting Officer:

/s/ Stephen J. Plunkett  Controller February 24, 1998

(Stephen J. Plunkett)

(iv) A majority of the Board of Directors of IPALCO Enterprises, Inc.:

/s/ Joseph D. Barnett, Jr. Director February 24, 1998

(Joseph D. Barnett, Jr.)

/s/ Robert A. Borns Director February 24, 1998

(Robert A. Borns)

/s/ Rexford C. Early Director February 24, 1998

(Rexford C. Early)

/s/ Otto N. Frenzel 111 Director February 24, 1998

(Otto N. Frenzel III)

* ok ok ok

[End Exhibit 1 of FCC filing]
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Exhibit 2 DOCUMENT 1 of 2

STATE OF INDTANA

FCC 06-49: LMS-M NPRM OFFICE OF THE SECRETJARY OF STATE

Telesaurus Ex Parte Filing,

May 7, 2007
CERTIFICATE OF URGANLZATION

oF

" PROGENY LS, 110

I, SUE ANKE GYTROY, GSeerorary of State of Indisna, hereby cectify that
Articles of Qrpanizacion of the above limited liabflity company have been
presented to me at my office accompanied by the fees prescribad by law and
that I have found such Articles conform to the proviaions of the Indiana
‘Business Flexibility Act, as amended.

NOW, THEREFORE, hexreby imsue to auch limited 1ilability company this
Certificate of Organization, and further certify that its existence will begin

Ap!.'il 16, 3999,

Progeny LMS LLC, the LMS licensee, did not exist until well after the auction
ended, and afte its Form 601 was submitted.

In Witnaﬁa Whereof, 1 bave hefeunto &et mwy
hand and affixed the sea) of tha State of
Indiana, at the City of Indlupapolis, thde
Sixteenth day of April, 1999,

AE...

Deputy
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WHRA

ARTICLES OF ORGANIZATION [ @ QQOY/( 8%

-OF
PROGENY LMS, L1.C

The undersigned individual, acting as organizer, hereby forms a limited liability company
under the Indiana Buysiness Flexibility Act, as amended from time to time, (the "Act") and adopt
the following as the Articles of Organization of the limited liakility company:

Artiele 1. Name. The name of the limited liability company shall be Progeny LMS,
LLC (the "Company™).

Article 2. Duration. The period of the Company's duration shall expire on December
31, 2025, unless sooner dissolved in accordance with the Act.

Article 3. Purpose. The Company shall have unlimited power to engage in and do any
lawful act with respect to any or all lawful busincsses for which limited liability companies may
be organized under Indiana law, including all powers and purposes now and hereafter permitted

3

_by law io a limited liability company.
= L
4.1 Address. The address of the Registered Office of the Company irkind¥hna i§ i
20 North Meridian Street, Suite 9000, Indianapolis, IN 46204, o Ty oo
e e t

3o
4.2 Agent. The name of the Registered Agent of the Company at theZhove.
Registered Office is Michael B. McMains, who is an Indiena resident. oo

Article 5. 15 ang Add : s Members. Interests in the
Company may only be assigned according to the Operating Agreement or according to the terms
and conditions approved by a unanimous vote of all the Members, Furthermore, Additions! and
Gubstitute Members of the Company may only be admitted upon the affirmative vote of all the

Members. ‘

A

Article 6. Mapagement. The Company shall be managed by its Members in accordance
with the Operating Agreement.

Article 7. In ification o :’ers nizer, and .

4,1 Persons Indemnified. To the greatest extent not inconsistent with the laws
and public policies of Indiana, the Company shall indemnify any Member, Organizer,
Officer, or Manager of the Company (any person who is Member, Organizer, Officer, of
Manager and any responsible officer, partner, shareholder, director, or manager of a
Member, Organizer, Officer, or Manager that is an entity, hereinafter being referred to as

WT 06-49. Ex parte presentation. 5.7.07 ' Exhibits. Page 13 of 81
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the indemnified "Person") made a patty to any proceeding because the Person is or was a
Member, Organizer, Officer, or Manager of the Company as a matter of right, against all
liability incurred by the Person in connection with any proceeding; provided that it shall
be determined in the specific case and according to Section 7.8 that indemnification of
the Person i3 permissible in the circumstances because the Person has met the Standard of
Conduct for indemnification set forth in Section 7.7,

7.2 Expenges. The Company shall pay for or reimburse the reasonable expenses
incurred by a Person i connection with any such proceeding in advance of the final
disposition thereof if:

(8)  Written Affirmation. The Person furnishes to the Company a
Written Affinmation of the Person's good faith belief that the Person has met the

Standard of Conduct for indemnification described in Section 7.7;

(b)  Written Undertaking. The Person furnishes to the Company a
Written Undertaking (L.e., a genetal obligation, sybject {0 reagsonable limitations
by the Company, that need not.be secured and may be accepted without regard to
the Person's financial ability to repay), executed either personally or on the
Person's behalf, to repay the advance if it is ultimately determined that the Person
did not meet the Standazd of Conduct; and

(¢) Company Detei'minag'nn. The Company makes a determination,
according to Section 7.8 and based on the facts then known to those making the
determination, that indermnification would not be precluded under this Article 7.

7.3 Prevailing Party. The Company shall indemnify & Person wha is the
prevailing party and is wholly successful, on the merits or otherwise, in the defense of
any such proceeding, as a matter of right, against reasonable expenses incurred by the
individual in connection with the proceeding without making a determination as set forth

in Section 7.8, '

7.4 Upon Demapd. Upon deﬂmnd by a Person, the Company shall expeditiously
determine, in accordance with this Article 7, whether the Person is entitled to
indemnification and/or an advance of expenses.

7.5 Applicability. The indemnification and advancement of expenses provided
for under this Article 7 shall be applicible to any proceeding arising from acts ot
omissions occurring before or after the adoption of this Article 7.

7.6 Employee or Agent. Thé; Company shall have the power, but not the
obligation, to indemnify any individual who is or was an employee or agent of the
Company to the same extent as if such individual was a Person.
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7.7 Standard of Conduet.

7.7.1 Meets the gmng;} rd. Indemmification of a Person is permissible
under this Article 7 only if; |

{a) the Persc_f}n acted in good faith,

(b)  the Persan reasonably belicved that the Person's conduct
wis in, or at least not opposed, to the Company's best interest, and

(c)  inthe case of any crimina] proceeding, the Person had no
reasonable cause to believe the Person's conduct was unlawful.

7.7.2 Falls Below the Standard. Indemnification is not permissible
againgt liability to the extent such liability is the result of willful misconduct,
recklessness, or any improperly obtained financial or other benefit to which the

individual was not legally entitled.

7.7.3 Eyidence. The termination of a proceeding by judgment, order,

settlement, conviction, or upon a ples of nolo contendere or its equivalent is not,
by itself, determinative that the Person did not meet the Standard of Conduct

described in this Section 7.7, -

7.8 Company Determination Procedure. A determination of whether

indemnification or advancement of expenses is permissible shall be made by any one of
the following procedures:

7.8.1 Nop-party Members' Vote. By a majority vote of the Members

not at the time parties to the proceeding; or

7.8.2 Special Logal C(l)ugsgl. By special legal counsel selected by a
majority vote of the Members not at the time parties to the proceeding.

7,9 Court Determination of Il‘gdgmniﬁcgfmn. A Person who is a party toa

proceeding may apply for indemniﬁm}'tion from the Company to the court, if any,
conducting the proceeding, or to another court of competent jurisdiction. On receipt of an
application, the court, after giving notice, that the court considers necessary or advisable,
may order indemnification if it determines:

79,1 Provailing Party. In a proceeding in which the Perscn is the
prevailing party and is wholly successful, on the merits or otherwise, that Person

is entitled to indemnification under Article 7, and the court therefore ghall Order
the Company to pay the Person's reasonable expenses incurred to obtain the court

otdered indemnification; or
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7.9.2 Lquity. The Person is fairly and reasonably entitled to
indemnification in view of all the relevant circumstances, whether or not the
Person met the Standard of Conduct set forth in Section 7.7.

7.10 Employee Benefit Plan. . Indemnification shall also be provided fora ;
Person's conduct with respect to #n employes benefit plan if the Person reasonably :
believed the Person's conduct to be in the hest interests of the participants in and
beneficiaties of the plan.

711 Non-Exclusive Rights or Remedies, Nothing contained in this Atticle 7

ghall be construed as an exclusive right or remedy or to limit or preclude any other right
under the law, by contract or otherwise, regarding indemnification of or advancement of
expenses to any Petson or other individual who is serving at the Company's request as a
Director, Officer, Partner, Manager, Trustee, Employee, or Agent of another foreign or
domestic company, partnership, association, limited liability company, corporation, joint
venture, trust, smployee benefit plan, or other enterprise, whether for-profit or not,

7.11.1 No Limitation,: Nothing contained in this Article 7 shall limit the
ability of the Company to indemnify and/or advance expenses to any individual
other than as provided herein, - -

7.11.2 Intent. It is tho intent of this Article 7 to provide indemnification
to Persons to the fullest extent now or hereafler permitted by law and consistent
with the temms and conditions of this Article 7.

711.3 Legal Theory. Indemnification shall be provided in accordance
with this Article 7 irrespective of the nature of the legal or equitable theory upon
which a claim is made, including, without limitation, negligence, breack of duty,
mismanagement, waste, breach of conitract, breach of warranty, strict liability,
violation of federal or state securities law, violation of the Employee Retirement
Income Security Act of 1974, as amended, or violation of any other state or

federal law.

7.12 Defigitions. For purposes of this Article 7:

7.12.1 The term "expenses" includes all direct and indirect costs (including
without limitation counsel fees, retainers, court costs, transcripts costs, fees of experts,
witness fees, travel expenses, duplicating costs, printing and binding costs, telephone
charpes, postage, delivery service fees, and all other disbursements or out-of-pocket
expenses) actually incurred in connection with the investigation: defens,‘a, seEtlement, or
appeal of a proceeding or in establishing or enforcing a right to indemnification under this

Article, applicable law, or otherwise.
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7.12.2 The term "Hability" me&ns tho obligation to pay a judgment, settlement,
penalty, fine, excise tax (including an excise tax assessed with respect to an employee
benefit plan), or reasonable expenses mcurred with respect to a proceeding,

7.12.3 The term "party” mcludg:s an individual who was, is, or s threatened to be
made, a named defendant or respondent in a proceeding,

7.12.4 ‘The term "proceeding” means any threatened, pending, or completed
action, suit, or proceeding, whether mwl or criminal, edministrative or investigative, and

whether formal or informa,

On thig 18" day of Pebruary, 1999 and in eccordance with L.C. 23-18-2-4(a), the
undersigned organizer hereby executes these Articles of Organization of Progeny LMS, LLC:

ORGANIZER

*
i

T N -

7 ( Miéhael B. MeMains, Esq.

This document was prepared by Michael B. N;I.(:Mains, Esq., McMains, Goodin & Orzeske, P.C.,
20 N, Meridian Street, Suite 9000, Indianapolis, [N 46204, (317) 638-7100.
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STATE OF INDIANA )
-‘ y 85:
COUNTY OF MARIGN }

OTTO N. FRENZEL, Iil,
PROGENY LMS, LLC, and
LMS SPECTRUM PARTNERS, LLC,

Plaintiffs,
\Z
CURTIS L. JOHNSON,
PROGENY POST, LLC,
PROGENY POST LMS, LLC, and
LAWRENCE GREEN,

Defendants.

|DOCUMENT 2 0f 2

IN THE MARION SUPERIOR COURT
CIVIL DIVISION
CAUSE NO. 49D07-9905-CP-0708

P
JUN 7 11993

C:'-_-_..*‘l A "-Hi' !,

e e Y
IR o3
M0 DA T GOURT

B 30 ke

AMENDED VERIFIED COMPLAINT

Plaintiffs Otto N. Frenzel, III (“Frenzel”), Progeny LMS, LLC ("LMS3") and LMS

Spectrum Partners, LLC (“Spectrum”), by their attorneys, for their Amended Verified Complaint

against Curtis L. Johnson (“Johnson™), Progeny Fost, LLC (“Progeny™), Progeny Post LMS,

LLC (“Post”™) and Lawrence Green (“Green”), allege as follows:

PARTIES

False. See Doucument 1

Y above.

1. LMS is a limited liability company organized as of February 18, 1999 under the

Indiana Business Flexibility Act, with its registered office in Indianapolis, Indiana. A true and

correct copy of the “Articles Of Organization Of Progeny LMS, LLC” (“LMS Articles”) is

attached as Exhibit A.

2. Spectrum is a limited liability company organized as of February 18, 1999 under
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the Indiana Business Flexibility Act, with its registered office in Indianapolis, Indiana. A true

and comect copy of the “Axrticles Of Organization Of LMS Spectrum Parmers, LLC" (“Spectrum

Articles”) is attached as Exhibit B. Contradicted in FCC filings and
V below.
3. Frenzel is a resident of Boone County, Indiana and is the sole owner, member and

manager of both LMS and Spectrum. Frenzel for ycars was chairman and chief executive officer

of Merchants National Bank in Indianapolis, Indiana, and currently is a diractor and chairman of

the executive committee for that bank’s successor, National City Bank, Indiana. Frenzel also sits

on the boards of IPALCO Enterprises, Indiana Energy, Inc., and American United Life Insurance

Company, and is the immediate past president of the Riley Memotial Association. A true and

correct copy of the “Progeny LMS, LLC Operating Agreement” (“LMS Operating Agreement”),
which sets forth Frenzel’s roles in LMS, is attached as Exhibit C. A true and correct copy of the

“LMS$ Spectrum Parmers, LLC Operating Agreement” (“Spectrum Operating Agresment”),

/

. . . . Frenzel affliates at time of auction.
which sets forth Frenzel’s roles in Spectrum, is attached as Exhibit D.

Progeny Post

4, Progeny is a limited liability company organized under the Indiana Business
Flexibility Act in 1996, with a listed registered office in Indianapolis. State records show that

Progeny is not current with its required reports and has not had a registered agent since about

April 1998.

3. Upon information and belief, Johnson is a resident of Marion County, Indiana,
Johnson is president and one of the two managers for Progeny. Johnson claims to own a
majority of the voting interest in Progeny, with Frenzel holding about 10% of the ownership
interest and each of several other members, including John H. Bamard (“Barnard™), owning less
than 4% of the ownership interest. Barnard is the other manager for Progeny and was its chief
financial officer until last year. See Affidavit of John H. Barnard, attached as Exhibit E.

2
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6. Upon information and belief, Green is a resident of Hamilton County, Indiana.
Green has worked as an employee of Progeny and, upon information and belief, as an employee

‘and/or independent contractor for one or more subsidiaries of Progeny.

7. According to filings made by Johnson with this Court, Post is a limited liability
company organized under the Indiana Business Flexibility Act in 1996, with a listed registered
office in Indianapolis. Also according to those filings, Post was originally organized as Progeny
Sports Management, LLC (“Management"), but purportedly changed to its current name in about

November 1998. According to the filings, Post’s sole member is Progeny, which owns 100% of

Post’s membership interest, and thus is effectively controlled by Johnson.
F BAC

8. Progeny was organized in 1996 to develop and operate interactive sports-related
games and sites on the Internet and related vennwes. In comjunction with or shortly after
Progeny’s organization, a number of related limited liability companies, all fully or partially
owned by Progeny, were formed as vehicles for Progeny’s various planned endeavors.

Management/Post was one of those companies.

9. Frenzel became an owner in Progeny in the latter half of 1996 by a purchase of
interests made by Johnson and Progeny through a private offering of non-voting membership
units that was designed (but markedly failed) to raise about $2,500,000 of startup cash for

Progeny and its subsidiary entities.

10.  Within months of the offering, and before any of the planned businesses were ever
implemented, the cash raised through the offering had been spent and Progeny was in danger of

failing, Johnson approached Frenzel and asked for his financial help to keep Progeny running.

3 :
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At that time, Frenzel wusted Johnson and believed that Progeny had potential, so he agreed to
fund certain Progeny operations through a series of relatively small loans (averaging about
$15,000 to about $30,000) from his IRA trust account. The total balance of those loans - which

have been Progeny’s sole source of funding since early 1997 -- now exceeds $1 million.

11, Sometime in the latter half of 1996 and early 1997, Frenzel through a foreclosure
gained ownership of certain teéhnological hardware and other equipment, and certain licenses
that had been issued by the Federal Communications Commission (“FCC™) for broadcasting in
connection with location monitoring and related services. Frenzel and Johnson agreed that the
equipment and licenses could be valuable in a future Progeny venture, so Frenzel transferred
those assets to a newly formed company, LMS Commi.net, LLC (“Comm.nat™) that was owned
in equal shares by Frenzel and Progeny. Frenzel's hope to obtain value from Comm.net’s

equipment and licenses was a primary reason he continued to make the small loans to Progeny.

12.  In the fall of 1998, Johnson and Green learned that the FCC was preparing to

auction licenses for location and monitoring radio frequenci¢s in a number of areas throughout

the United States (the “licanses™).

13.  Inabout November 1998, Johnson, in concert with Green, filed a set of “Restated
Articles of Organization” for Management with the Indiana Secretary of State. That document

purported to record a change of Management’s name to “Progeny Post LMS, LLC.”

14, In about January 1999, Frenzel, Johnson and Green met to discuss the FCC
" licenses to be sold through auction. Based upon Johnson's and Green’s statements, Frenzel

believed and stated that the licenses offered a unique opportunity to obtain value from the assets

owned by Comm.net, as well as provide other profit opportunities. Johnson and Green then
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suggested that Progeny should participate in the auction, with Frenzel providing the needed

funds (about $2 million) through another loan, and Johnson and Green placing the actual bids

and otherwise dealing directly with the FCC.,

15. Frenzel rejected that suggestion because he did not want to make such a large
lump-sum loan to Progeny, and because Johnson and Green had failed to generate any consistent
imcome from Frenzel’s two-year stream of smaller loans. However, Frenzel told Johnson and

Green that he would fund purchase of the licenses if it resulted in Frenzel owning the licenses,

either directly or through a company controlled by him. Franzel also said that he was willing to

share profits from the licenses with Johnson and Green to compensate them for serving as his

limited agents or “point men” in the auction and bidding, and later finding profitable uses for the
licenses. Frenzel, Johnson and Green all recognized that if the licenses could somehow be used
in combination with the technology and other assets of Comm.net, Progeny (and therefore

Johnson, as Progeny’s 65% owner) would have tremendous new profit opportunities.

16, Johnson and Green orally agreed to Frenzel's terms. Johnson further agreed and

stated that he would set up a new company through which Frenzel would own the licenses, and
that Frenzel’s funding would be treated as a contribution to that new company and not as a loan
to Progeny. In about the last part of January 1999, Johnson told Frenzet that the new company,

which Johnson called “Progeny LMS, LLC,"” had been formed in accord with Frenzel’s wishes.

17. Unbeknownst to Frenzel, Johnson had not formed and never intended to form
“Progeny LMS, LLC" or any other company through which Frenzel would owﬁ and contro! the
licenses. Instead, Johnson and Green conspired and intended to misappropriate, convert and
otherwise misuse Frenzel's money by secretly purchasing the licenses through an entity
controlled by Johnson, or diverting the licenses to such an entity after their purchase.

3
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18.  After obtaining Frenzel's agreement to fund the bidding, Johnson and Green
began exscuting their plan to misappropriate Frenzel's money and/or deprive him of the licenses.

In about January 1999, Johnson prepared and submitted to the FCC a Form 175 or “short-form”

bidding application in the name of “Progeny LMS, LLC.” A true and correct copy of that

application is attached as Exhibit F. The Form 175, which Johnson did not show or discuss with

Frenzel, contained false and misleading statements about the applicant. For example, the Form

stated that “Progeny LMS, LLC” had been formed in 1996 and was owned by Progeny, when in

fact the company had not been formed at all. Johnson, in concert with Green, deliberately listed

the applicant as “Progeny LMS, LLC” on the Form 175, as well as other documents submitted to
Any controlling owner requires a copy of the

the FCC, to mislead Frenzel in the event he saw the applica_tion_ organizational documents. Frenzel suggests he
— did not. Frenzel was a director of a major bank

and other corporatons.

19. On about February 7, 1999, Johnson, in concert with Green and in furtherance of

their plan, directed Frenzel to deposit $1,879,155 via wire transfer in the name of “Progeny
LMS, LLC” in an FCC escrow account in Pittsburgh, Pennsylvania. Frenzel followed Johnson’s
directions and made the deposit the next day, believing that the payment was made on behalf of
the Frenzel-controlled company Johnson sald had been formed. The record of that transfer, a
true and correct copy of which is attached as Exhibit G, lists the payer as “Progeny LMS LLC.”
However, unbeknownst to Frenzel the transfer also listed the taxpayer identification number

. Progeny Post was the applicant. Progeny
(“TIN™), as provided by Johnson, for Management/Post. || us LLC did not even exist.

20. Frenzel relied reasonably and in good faith on Johnson and Green as his agents at
all stages of the bidding process. Frenzel made the February 8, 1999 deposit only because he
believed, in reliance on Johnson and Green, that Johnson had formed *Progeny LMS, LLC” and

that Frenzel owned, controlled and was to own the licenses through that company.

21.  Johnson, Progeny and Management/Post have never paid, advanced, contributed

6
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or escrowed any funds of their own toward purchase of the licenses.

22, Johnson and Green also advanced their pian by denying Frenzel key information.
During January, February and March 1999, Frenzel repeatedly asked Johnson for specific
information and documentation about the formation of “Progeny LMS, LLC,” the company’s
bidding and purchase of the licenses, his payment to the FCC and related issues, but Johnson
rebuffed each request. Frenzel renewed his requests after the auction, but never received
satisfactory information from Johnson. Frenzel was concerned about Johnsqn’s failures to
provide him with information, but justifiably and reasonably relied on Johnson to perform his
duties in good faith, to act in accord with his statements and the parties’ agreement, and to

provide accurate information to the FCC,

23. The license auction was held in several stages from about February 22, 1699 to

about March 8, 1999. During this time, Frenzel kept tabs on the auction’s progress and bid

amounts, conferring frequently with Johnson in person and via telephone.l Frenzel approved bids

made by Johnson and Creen, and in the latter days authorized bids totaling about $400,000

beyond the escrowed $1,879,155 so that “Progeny LMS, LLC” could secure licenses providing

near-nationwide coverage in the desired frequencies. In all, “Progeny LMS, LLC” was the high
|

bidder for 230 of 289 licenses sold in the auction.

24, On about March 17, 1999, Frenzel met with Johnson and Green to discuss matters

related to the licenses, including a proposed ownership/organizational structure for “Progeny

LMS, LLC” that had been prepared by Johnson and Green. Frenzel asked Barnard to attend the
meeting and to review the proposed structure, because it was complicated and appeared
inconsistent with Frenzel's control of “Progeny LMS, LLC” and the licenses. Frenzel had earlier
told Barnard that he (Frenzel) was to own the liéenses directly or through a controlied company,

7
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that according to Johnson such a company had been formed, and that he had paid $1,879,155

toward the purchase of the licenses.

5. During the meeting on about March 17, 1999, Bamard reviewed the proposed
structure for “Progeny LMS, LLC™ that Johnson and Green had presented. Bamard told Frenzel,
Johnson and Green that the proposal appeared unfair and inconsistent with Frenzel’s 100%
ownership of the licenses, and told Frenzel that he should seek legal advice before accepting the
proposal. Frenzel agreed with Barnard, prompting Johnson to complaini that any delay in
approving the proposal as presented would jeopardize compliance with the March 22, 1599

deadline for submission of the post-auction Formn 601 or “long-form” application, which was to

‘provide supplemental detailed information on the applicant. Frenze] left the meeting without
approving the proposal or agreeing to any structure for “Progeny LMS, LLC” that gave Frenzel

less than full control,

26.  On about March 18, 1999, Frenzel met with Johnson, Green, and attorney Steve
Dutton (“Dutton”) to discuss additional issues related to the licenses. Dutton represented
Progeny, but at that time and through at least mid-May 1999 also served as Frenzel's lawyer on

matters related to the technology, hardware and other assets of Comm.net.

27. At some point during the meeting, a telephone conference was conducted with

one or more Washington, D.C. attorneys who had apparently been retained to provide advice in

connection with purchase of the licenses. During that conference, Johnson, Green, Dutton and

the Washington éttorneys discussed possible methods for ensuring that “Progeny LMS, LLC”

would qualify for a 35% "very small business” discount of the licenses” purchase price. Frenze]

asked one or two questions about the mechanics of the discount, but otherwise remained silent.

Entirely false. The gross revenues of the applicant, its controlling party, a}nd the controlling party's affiliates all have to
be attributed. The unnamed DC attorney would not have advised otherwise.

8 o
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28. A number of possible methods were discussed, including@pan or all of
Frenzel’'s $1,879,155 contribution to “Progeny LMS, LLC” as debt. N othing in these
discussions concerned Frenzel or seemed inconsistent with his ownership and contral of the
licenses. Based on what Johnson had told him, Frenzel owned and controlled “Progeny LMS,
LLC,” and that control would not be affscted by any of the possible methods being discussed --
even if ﬂxe $1,879,155 payment were classified as a “debt” to that company. Moreover, Franzel
had not approved any plan or structure reducing his presumed 100% ownefship in “Progeny

LMS, LLC.” Thus, Frenzel had no reason to question characterization of his payment as a “debt”

i ' i - [ Johnson's response to this Complaint's
in order to preserve the very small business discount. charaterizations is in separate
doucments.

29.  Arabout 4:30 p.m. on Friday, March 19, 1999, Dutton faxed to Frenze|'s attorney,
Michael McMains, portions of an incomplete draft Form 601 that was filled with false and
misleading information. Contrary to prior statements and discussions and tﬁe initial Form 175,
Dutton’s draft for the first time listed the purchaser of the licenses as Spectrum, which it said was
a wholly-owned subsidiary of “Progeny LMS, LLC.” The draft also falsely showed Frenzel with
no direct ownership interest in Spectrum or the licenses, treated Frenzel's Februﬁry 8, 1999
payment as a loan to Spectrum, claimed that Spectrum had issued a “Master Note” to évidence:
the debt, and said the loan was “secured by substantially all the assets of Spectrum,” Dutton sent
no message with the draft, and did not tell McMains that the final Form 601 had to be filed the

next business day, March 22, 1999,

30.  McMains was not familiar with the Form 601, but was immediately troubled by
the draft’s discussion of a purported loan to Spectrum and the absence of any mention of
Frenzel’s ownership in either Spectrum or “Progeny LMS, LLC.” McMains called Frenzel, who

told him that the fax was wrong in numerous respects, including its recitation of the ownership
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structures for Spectrum and “Progeny LMS, LLC” and the discussion of a purported loan.

31.  On Monday, March 22, 1999, McMains called Johnson and pointed out critical
misstatements in the draft Form 601, including its discussions about the purported loan and the
ownership structures of Spectrum and “Progeny LMS, LLC.” McMains also reiterated -- in
accord with Johnson's statements and agreement with Ffenzel, the parties’ subsequent
discussions and actions, and Frenzel's refusal to consent to anything but 100% ownership -- that

the owner of the licenses (whatever its name) was to be controlled by Frenzel

32.  Later on March 22, 1999, in concert with Green and in furtherance of their plan to
deprive Frenzel of his money and/or the licenses, Johnson filed a finalized version of the Form
601. Frenzel never received the filed version from Johnson, Green or Dutton, and did see any
part of it until mid-May 1999. The filed Form 601 differed in some respects from the March 19
draft, but did not correct the errors McMains pointed out to Johnson. In particular, the final
Form 601 repeated without change the false information about applicant ownership and ‘the

purported loan by Frenzel to Spectrum.

33,  The next day, Johnson, again in concert with Green, sent a letter to the FCC
seeking a “minor amendment” in the Form 601 he had filed on March 22. That letter did not
correct the errors that McMains had pointed out to Johnson and reemphasized the false claim that

Spectrum is “wholly-owned” by LMS.

34, Soon after these events, Frenzel confirmed that there was no “Master Note”

evidencing any Spectrurn debt to Frenzel, and that neither “Progeny LMS, LLC” nor “LMS

Spectrum Partners, LLC” had ever been formed or existed in Indiana, whether in their own

names or as registered “d/b/a” designations for other companies. In an attempt to cure the

10
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serious problems caused by these misstatements in the Form 601, and also 1o protect his

$1,879,155 investment against possible forfeiture and penalties, Frenzel promptly authorized the

organization of LMS and Spectrum with an effective date of February 18, 1999 — at Isast four

False. The effective date under law is the date on Document 1 above: as the

days before the auction begm' Secretary of State therein states and as Indiana law provides.

35.  Johnson and Green continued advancing their plan against Frenzel after the Form
601 was filed. Sometime after March 22, 1999 Johnson delivered a purported promissory note to
the National City Bank trust department in Indianapolis. The note falsely claimed that Frenzel's
$1,879,155 payment was actually a loan to Progeny, and not Spectrum or LMS, which
contradicted both Frenzel’s understanding, as supported by Johnson’s statements, and the

information contained in the filed Form 601

3é. Bamard, one of Progeny’s two managers (with Johnson), did not participate in
any vote or meeting concerning the purporied note tendered by Johnson, and was unaware of

such a note until told about it by Frenzel sometime after March 22, 1999 l'

37. Sometime after March 24, 1999, Frenzel received a copy of a letter written by
Johnson to Randall Tobias, the former chief executive officer for Eli Lilly & Co. and with whom
Frenzel some time earliér had arranged for Johnson to meet. That lettar, a true a correct copy of
which is attached as Exhibit H, was printed on letterhead that bore the name and a symbol for
“Progeny LMS, LLc;" Frenzel had never seen such letterhead before. Also, Johnson in that
letter referred to himself as the “President and CEQ” of “Progeny LMS, LLC” -- neither of which

Johnson was authorized to use and which Frenzel had never even discussed with Johnson.

38.  After about April 28, 1999, defendants began claiming that their repeated listing

of “Progeny LMS, LLC” as applicant for the licenses was a mistake resulting from a
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“typographical error” made by Johnson in filings with the Indiana Secretary of State. Defendants
also now claim - notwithstanding their repeated references to “Progeny LMS, LLC” in
federally-filed documents, correspondence, and other documents -- that the “true” applicant for
the licenses has always been Management/Post, which simply used “Progeny LMS, LLC” as a
d/b/a. However, no such d/b/a has ever been registered for Management/Post, and the only entity

authorized to conduct business under the name “Progeny LMS, LLC” is LMS, as formed by

False. See preceding note.

Frenzel effective February 18, 1999.

COUNT I — FRAUD
39.  Paragraphs 1 through 38 are incorporated as if fully restated herein.

40.  As set forth above, Johnson and Green (individually and as agents for Progeny
and Management/Post) made misrepresentations of material fact to Frenzel, ali of which were

deliberately false, misleading and frandulent under the Indiana law.

41,  Johnson, Progeny and Green knew the misrepresentations were false and

fraudulent, and/or made them in reckless ignorance of their falsity.

42,  Trenzel reasopably and detrimentally relied on the misrepresentations by, for
example, agreeing to fund purchase of the licenses and making the $1,879,155 payment to the

FCC, and has been damaged thereby,

43. The misrepresentations were made willfully, wantonly and maliciously,

warranting the imposition and award of punitive damages.

WHEREFORE, Frenzel prays that this Court:
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a. Enter judgment in his favor and against defendants on Count I;
b. Grant rescission of his agréement to fund purchase of the licenses:

L Disgorge and refund his payment to the FCC,

d. Award him all available compensatory, punitive and other damages, costs,

interest, and attorneys’ fees; and
e. Grant him all other just and appropriate relief.

C Il — CONSTR IVE UD

44.  Paragraphs 1 through 43 are incorporated as if fully restated herein.

45.  As set forth above, Johnson and Green (individually and as agents for Progeny

and Management/Post) made false and fraudulent factual and promissory mistepresentations to
Frenzel.
46.  Frenzel, by virtue of his ownership in Progeny, his longstanding business

relationship with Johnson, and Johnson’s role ag Frenzel’s agent during the FCC auction, had

and continues to have a confidential, fiduciary relationship with Johnson and Progeny.

47, Defendants, by their false and fraudulent misrepresentations, intended to and did

gain an unconscionable advantage over Frenzsl,

48.  The misrepresentations constituted constructive fraud against Frenzel.

49.  Frenzel reasonably and detrimentally relied on the misrepresentations and has

been damaged thereby.

13
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50.  The misrepresentations were made willfully, wantonly and maliciously,

warranting the imposition and award of punitive da.mages‘.
WHEREFORE, Frenze| prays that this Court;
a. Enter judgment in his favor and against defendants on Count II:

b. Award him all available compensatory, punitive and other damages, costs,

interest, and attorneys® fees; and
e Grant him all other just and appropriate relief,
C IIT - DECL T JUD
51.  Paragraphs 1 through 50 are incorporated as if fully restated herein.

52.  Defendants’ various actions and statements — including but pot limited to their
false representations in documents submitted to the FCC - evidence the: existence of clear aqd
ripe disputes between the parties - including disputes about which (if any) of the parties is the
true applicant for the licenses, who or what entity owns and controls Spectrum, the character of

Frenzel's payment to the FCC on behalf of LMS, and what rights Frenzel has with respect to the -

licenses.

53. All of these disputes, and particularly the disagreement concerning the applicant's
true identity, must be resolved before the licenses can be issued. The FCC has delayed final

approval of the licenses pending action by the Court in this case, but upon information and

belief, wants all issues resolved and the licenses issued very soon.

54.  In addition, a clear and ripe dispute exists concerning whether the “Progeny LMS,
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LLC” mentioned repeatedly in the FCC filings is LMS$ (which was formed effective February 18

1999, at least four days before the auction began) or is instead Management/Post, as defendants

now claim. That dispute is inextricably linked with the question of the applicant’s true identity,

and must be resolved by this Court in expedited fashion.

WHEREFORE, Frenzel, LMS and Spectrum pray that this Court. on an expedited basis,

enter a judgment declaring that:

A court cannot change by declaration what was in fact
submitted to the FCC on Forms 175 and 601, nor cure
violations caused thereby of FCC rules and the Comm. Act.

a LMS was properly orgenized and in existence, effective F ebruary 18, 1999, and is

wholly owned and controlled by Frenzel:

A court cah't change the dates a LLC became
in existence by an accepted filing with the
Secretary of State.

b. All references to “Progeny LMS, LLC" in correspondence, forms submitted to the

FCC and other documents refer to LMS as formed by Frenzel effective February

18, 1999, and that LMS is the true applicant for the FCC licenses;

c. Spectrum was properly organized and in existence, effective February 18, 1999,

and is wholly owned and controlled by Frenzel; and

d. Frenzel’s payment to the FCC on February 8, 1999 constitutes a contribution to

LMS, as organized by Frenzel effective on February 18, 1999, and is not a foan to

Progeny, Management/Post, or any other entity not owned and controlled by

Frenzel.

Frenzel above said it could be
"charaterized" as a loan.

COUNT IV - VIOLATION OF INDIANA SECURITIES STATUTE

55.  Paragraphs | through 54 are incorporated ag if fully restated herein.

56. As set forth above, Johnson and/or Green (individually and as agents for Progeny)

15
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made one or more mistepresentations of material fact in connection with Johnson’s tender of the
purported note delivered to National City Bank sometime after March 22, 1999, and in so doing

employed a device, scheme and artifice to defraud Frenzel of hig money and/or the licenses.

57.  Johnson’s and Green’s misrepresentations and actions violated Ind. Code 8§ 23-2.

1-12 and 23-2-1-19.

58.  Frenzel reasonably and detrimentally relied upon, and did not know about or

partictpate in, Johnson’s and Green’s misrepresentations and actions.
59.  Frenzel has suffered damages from the misrepresentations and actions.
60.  Johnson's, Progeny’s and (Green’s conduct was willful, wanton and malicious.

WHEREFORE, Frenzel prays that this Court:

a. Enter judgment in his favor and against Johnson, Green and Progeny on Count
IV,
b. (rant rescission of Frenzel’s agreement to pay and ultimate payment of funds to

the FCC toward purchase of the licenses:;

c. Award him all available compensatory, punitive and other damages, costs,

interest, and attorneys’ fees; and
d. Grant lnm all other just and appropriate relief.

COUNT.YV -- CRIMINAL MISCHIEF

61. Paragraphs 1 through 60 are incorporated as if fully restated herein.
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62, As set forth above, the actions of Johnson and Green (individually and as agents
for Progeny and Management/Post) constituted a wrongful taking, deprivation and assertion of

control of property belonging to Frenzel for their own use and benefit,

63.  Johnson's and Green's actions constitute criminal mischief as defined in Ind.
Code § 35-43-1-2, because Johnson and Green have recklessly, knowingly or intentionally
damaged Frenzel's property without his consent, and have knowingly or intentionally caused
Frenzel to suffer financial loss by deception or by expression of intent to injure, damage or

impair his rights or the rights of another petson.
64.  Frenzel has been damaged by Johnson's and Green’s actions.
65.  Johnson's and Green’s conduct has been willful, wanton and malicious.
WHEREFORE, Frenzel prays that this Court:
a. Enter judgment in Frenzel's favor and against defendants 0;1 Count V;

b. Award Frenzel compensatory damages, punitive damages and statntory damages

under Ind. Code § 34-24-3.1in an amount to be determined at trial;

C. Award Frenzel pre-judgment and pdst-judgment interest, costs and attorneys’
fees; and
d. Grant Frenzel all other just and appropriate relief.
COUNT V] — THEFT

66.  Paragraphs 1 through 65 are incorporated as if fully restated herein.
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67.  As set forth above, the actions of Johnson and Green (individually and as agents
for Progeny and Management/Post) constitute a wrongful taking, deprivation and assertion of

control of property belonging to Frenzel for their own use and benefit.

68.  Defendants’ actions constitute theft as defined at Ind. Code § 35-43-4.2, because
defendants have knowingly or intentionally exerted unauthorized control over Frenzel's property

with intent to deprive him of its value or use.
69.  Frenzel has been damaged by defendants’ actions.
20.  Defendants’ conduct has been willful, wanton and malicious,
WHEREFORE, Frenzel prays that this Court:
a. Enter judgment in Frenzel's favor and against defendants on Count VI,

b. Award Frenzel compensatory damages, punitive damages and statutory damages

under Ind. Code § 34-24-3-1in an amount to be determined at trial;

c. Award Frenzel pre-judgment and post-judgment interest, costs and attorneys’
fees; and
d. Grant Frenzel all other just and appropriate relief.

COUNT VI — CONVERSION

71,  Paragraphs 1 through 70 are incorporated as if fully restated herein.

72.  As set fc"srth above, the actions of Johnson and Green (individually and as agents

for Progeny and Management/Post) constitute a wrongful taking, deprivation and assertion of

: 18
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control of property belonging to Frenzel for their own use and benefit,

73, Defendants’ actions constitute conversion as defined at Ind. Code § 35-43-4-2,
because Johnson and Green have knowingly or intentionally exerted unauthorized control over

Frenzel’s property.
74, Frenzel has been damaged by defendants’ actions,
75.  Defendants’ conduct has been willful, wanton and malicious, .
WHEREFORE, Frenzel prays that this Court:
a, Enter judgment in Frenzel’s favor and against defendants on Count VI,

b. Award Frenzel compensatory damages, punitive damages and statutory damages

under Ind. Code § 34-24-3-1in an amount to be determined at trial;

c. Award Frenzel pre-judgment and post-judgment interesf, costs and attorneys’
faes; and
d. Grant Frenzel all other just and appropriate relief,

COUNT VIII -- DECEPTION

76.  Paragraphs | through 75 are incorporated as if fully restated herein,

77.  As set forth above, the actions of Johnson and Green (individually and as agents
for Progeny and Management/Post) constitute a wrongful waking, deprivation and assertion of

control of property belonging to Frenzel for their own use and benefit,

78.  Defendants’ actions constitute deception as defined at Ind. Code § 35-43.4.2,

19
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because they knowingly or intentionally made one or mote false or misleading written stalements

with intent to abtain property belonging to Frenzel, and misapplied property entrusted to him by

Frenzel in a manner that they knew was unlawfu] and/or involved a substantial risk of loss or

detriment to F renzel,

79.

80.

Frenzel has been damaged by defendants® actions,

Defendants’ conduct has been willful, wanton and malicious,

WHEREFORE, Frenzel prays that this Court:

81.

82.

Enter judgment in Frenzel’s favor and against defendants on Count VIII:

Award Frenzel compensatory damages, punitive damages and starutory damages

under Ind, Code § 34-24-3-1in an amount to be determined at trial:

Award Frenzel pre-judgment and post-judgment interest, costs and attorneys’

fees: and

Grant Frenze] all other just and appropriates relief,

COUNT IX — FRAUD ON FINANCIAL INSTITUTION

Paragraphs 1 through 80 are incorporated as if fully restated herein.

As set forth above, the actions of Johnson and Green (individually and as agents

for Progeny and Management/Post) constitute a wrongful attempt to obtain and assert control

over funds that Frenzel deposited with and that are currently in the custody and control of Mellon

Bank in Pittsburgh, Pennsylvania.
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83.  Mellon Bank is a state or federally chartered or federally insured financiaj

institution,

84.  Defendants’ actions constitute fraud on a financiaj institution as defined at Ind.
Code § 35-43-5-8, because defendants have knowingly executed or atterﬁpted o execute a
scheme or artifice to obtain funds in the custody or control of Mellon Bank by means of false or

fraudulent pretenses, representations or promises, as set forth above.
85, Frenzel has been damaged by defendants’ actions.
86.  Defendants’ conduct has been willful, wanton and malicipus.
WHEREFORE, Frenzel prays that this Court:
a. Enter judgment in Frenzel's favor and against defendants on Count I'C;

b. Award Frenzel compensatory damages, punitive damages and statutory damages

under Ind. Code § 34-24-3-1in an amount to be determined at trial;

- c Award Frenzel pre-judgment and post-judgment interest, costs and attorneys’
fees: and
d. Grant Frenzel ali other just and appropriate relief.
X~ INF ON TQ GOVE ENT EN

87.  Paragraphs | through 86 are incorporated as if fully restated herein.

88.  As set forth above, the actions of Johnson (individually and as agent for Progeny

and Management/Post) constitute the provision of false information to a government entity as
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defined at Ind. Code § 35-43-5-8, because Johnson has knowingly or intentionally provided false

information to the FCC in an attempt to obtain contracts (purchase of the licenses) from that

agency.

89.

920.

F renzel, LMS and Spectrum have been damaged by Johnson’s actions.

Johnson’s conduct has been willful, wanton and malicious.

WHEREFORE, Frenzel, LMS and Spectrum pray that this Court:

o1.

92.

Enter judgment in their favor and against Johnson, Progeny and Management/Post

on Count I[X;

Award them compensatory damages, punitive damages and statutory damages

under Ind. Code § 34-24-3-1in an amount to be determined at trial;

Award them pre-judgment and post-judgment interest, costs and attorneys’ fees;

and
Grant them all other just and appropriate relief,
XI—-B CHO T
Paragraphs 1 through 90 are incorporated as if fully restated herein,

Johnson's agreements with Frenzel -- including without fimitation his agreements

* to use and characterize Frenzel’s funding only as directed and desired by Frenzel, and to form a

new company that Frenzel would control and through which Frenzel would own the licenses

were binding and enforceable legal obligations by Johnson and Progeny.
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93.  Johnson’s actions and omissions -- including without limitation his failure to form
“Progeny LMS, LLC" as a company controlied by Frenzel and his misuse and
mischaracterization of Frenzel’s funding -- have breached the agreements with Frenzel and

constitute one or motre unexcused failures to perform the contractual obligations.

94,  Frenzel has performed all of his obligations and satisfied all conditions under the

agreements.

95.  Frenzel has been damaged by Johnson’s and Progeny’s actions, failures and

breaches.
WHEREFORE, Frenzel prays that this Court:

a. Enter judgment in Frenzel’s favor and against Johnson and Progeny on Count XT;

b. Award Frenzel damages in an amount to be determined at ﬁﬂ;
c. Award Frenzel pre-judgment and post-judgment interest, costs and attorneys’
faes; and
d. Grant Frenzel all other just and appropriate relief,
co -- RESCI FOR STAKE

96.  Paragraphs 1 through 95 are incorporated as if fully restated hersin.

97.  The agreement between Frenzel and Johnson (individually and as agent for
Progeny) for Frenzel to advance $1,879,155 to the FCC was based on the shared, common

assumption that the applicant for the licenses was “Progeny LMS, LLC." That common
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assumnption is shown in Frenze!l’s payment on behalf of “Progeny LMS LLC,” and also in

Johnson’s repeated filing of FCC papers in the name of “Progeny LMS, LLC.”

98.  The true identity of the applicant for the licenses was a vital fact upon which the

parties’ agreement was based and was a material component of the bargain.

99. Frenzel and Johnson (individually and as agent for Progeny) were mutually

mistaken about the true identity of the applicant for i . As a result of that mutual

mistake, the actual exchange of values embodied in the parties’ agreement was quite different

That is preposterous: two very experienced businessmen and neither

from the contemplated exchange.  [knew that a legal entity they alleged to control and that took multiple
major actions before the FCC and Mellon Bank did not even exist.

100.  Frenzel has suffered damages through performance of the agreement (and

payment of his $1,879,155) as a result of the parties’ mutual mistake.

101,  Frenzel has received no benefits under the agreement or from his payment of

money to the FCC, and is entitled to a full rescission and repayment of the money,

WHEREFORE, Frenzel prays that this Court:

a. Enter judgment for him and against Johnson and Progeny on Count XII;

b. Grant rescission of Frenzel’s and Johnson’s agreement for Frenzel to advance

funds to the FCC in conjunction with the license auction;

¢, Return the funds paid by Frenzel, with appropriate interest, so that Frenzel is

resturned to the status quo that existed before the agreement was formed; and

Rescission and refund would require

d.  Grant Frenzel all other just and appropriate relief. |asking the FCC to return the funds
deposited. That is contrary to the position

that Frenzel took before the FCC.
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- 1 RY ESTOPP
102. Paragraphs 1 through 101 are incorporated as if fully restated herein.

103. As set forth above, Johnson (individually and as agent for Progeny) made several
clear and definite promises to Frenzel, including without limitation promises to form a new
company through which Frenzel would own and control the licenses, and to treat any

contribution by Franzel as a contribution to that new company.

104. Frenzel reasonably and justifiably relied to his detriment on those promises,

which Johnson deliberately failed to keep, and Frenzel suffered damages as a result.

105. Enforcement of Johnson’s promises is required as a matter of justice, so that
Frenzel will be restored to his pre-promise position and reimbursed for the losses he suffered

from Johnson's failure to keep the promises.

WHEREFOQRE, Frenzel prays that this Court:

a. Enter judgment in Frenzel's favor and against Johnson and Progeny on Count
X111,

b. Award Frenzel damages in an amount to be determined at mal;

c. Award Frenzel pre-judgment and postsjudgment interest, costs and attorneys’
fees; and

d. Grant Frenzel all other just and appropriate relief.
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COUNT XIV — CIVJL CONSPIRACY

106.  Paragraphs 1 through 105 are incorporated as if fully restated hersin.

107.  As set forth above, Johnson and Green have worked in coneert and conspired to
deprive Frenze| of his money and/or the licenses, to substitute Management/Post for LMS as the
true applicant for the FCC licenses, to remove or cloud Frenzel's clear ownership and contro] of

Spectrum, and to inflict other damages upon plaintiffs, all for their own benefits and purpose.

108, Johnson and Green are liable for civi] conspiracy, because, as set forth above, they
have combined and worked by concerted action to accomplish an unlawful purpose or to

accomplish some lawful purpose by unlawful means,

109.  Frenzel has suffered damages from Johnson's and Green’s concerted wrongful

condugt.
110.  Johnson’s and Green's conduct was willful, wanton and ms;licious.
WHEREFORE, Frenzel, LMS and Spectrum pray that this Court:
a. Ente; judgment in their favor and against Johnson and Green on Count XTV;

b. Award them all available compensatory, punitive and other damages, costs,

irterest, and attorneys’ fees; and

¢, Grant them all other just and appropriate relief.
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111.  Paragraphs 1 through 110 are incorporated as if fuily restated herein.

112. Johnson’s and Green's various wrongful actions, including ‘without limitation
their separate violations of Ind. Code §§ 23-2-1-12 and 23-2-1-19 (securities statute) and Ind.

Code § .35-43-4-2 (theft statute), constitute a pattern of racksteering activity as defined at Ind.

Code § 35-45-6-1.

113. Johnson and Green have knowingly and intentionally received proceeds through
their pattern of racketeering activity and have used or invested those proceeds or proceeds
derived from them to acquire an interest in property or to operate an enterprise, in violation of

Ind. Code § 35-45-6-2(1).

114. Johnson and Green, through their pattern of racketeering activity, have knowingly
or intentionally acquired or maintained a direct or indirect interest in or control of property or an

enterprise, in violation of Ind. Code § 35-45-6-2(2).
115, Frenze| has been damaged by Johnson’s and Green'’s actions.
116. Johnson's and Green’s conduct has been willful, wanton and malicious,

WHEREFORE, Frenzel prays that this Court:

a. Enter judgment in Frenzel’s favor and against Johnson and Grean on Count XV,

b. Award Frenzel compensatory damages, punitive damages and statutory damages

under Ind. Code § 34-24-2-6 in an amount to be determined at tnal;
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C. Award Frenzel pre-judgment and post-fjudgment interest, costs and attorneys’

fees; and

d. Grant Franzel all other just and appropriate relief,
C - F
117. Paragraphs 1 through 116 are incorporated as if fully restated herein.

118. The actions and statements of Johnson and Grsen (indjviduaily and as agents for
Progeny and Management/Post) -- including but not limited to their false representations about
the true identity of the license applicant, their false characterization of Frenzel’s payment to the
FCC, and their false statements concerning the ownership of Spectrum in documents submitted
to the FCC -- are part of a continuing pattern of wrongful and illegal conduct that continues to
violate Frenzel's rights as sole owner, member and manager of Spectrum, casts doubt on the
structures of LMS and Spectrum, enables the defendants to misuse and profit from funds
obtzined from Frenzel through fraud and other wrongful conduct, and subjects Frenzel, LMS and

Spectrum to potentially severs losses.

119.  Defendants’ wrongful actions will continue to cause irreparable hérm to Frenzel,
LMS and Spectrum unless enjoined by this Court. For example, defendants claim in FCC
documents that Spectrum is owned by Progeny and Management/Post, when in fact the company
is wholly owned by Frenzel, and deny that LMS, which was organized with an existence
effective as of February 18, 1999, is the true applicant for the licenses. Defendants also continiue

to benefit from the fraudulent and other wrongful acts they have perpetrated against Frenzel.

| 120.  Defendants’ continuing wrongful actions have harmed and will continue to harm
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LMS, Spectrum and Frenze] in ways that cannot be remedied by damages, and/ot with the result
that any damages suffered cannot be caleulated or‘evcn reasonably estimated. If the actions of
d;fendants are not enjoined, the integrity, viability and business reputation of Frenzel, Spectrum
and LMS will be severely and permanently damaged. Conversely, defendants will suffer no
harm from an injunction that simply requires them to act legally, with respect for Frenzel’s rights
as owner of Spectrum and LMS, and otherwise consistent with the January 1999 agreemenf

betwecn Frenzel and Johnson and this Court’s ordets. Moreover, given the clearly wrongful

character of defendants’ conduct, and its impact on the ownership of licenses for broadeast

frequencies controlled by the federal povemnment, the public interest would not be disserved by

entry of such an injunction.

123, In addition, plaintiffs are entitled to an injunction pursuant to Ind. Code § 34-24-
2-6(a}, because they have suffered and continue to suffer from cbrrupt business inﬂuence as set

out in Count XV above.

WHEREFORE, plaintiffs pray that this Court, on an :x'g'cdited basis, enter a judgment

preliminarily and permanently enjoining defendants directly or indirectly from:

a. Making false or misleading statements to the FCC or any other person or authority
concerning ownership, management, membership or control of the applicant for
the licenses, including statements reflecting directly or indirectly that Frenze] does

not own and control Spectrum;

b, Denying that “Progeny LMS, LLC,” as listed in the documents filed with the

. . |Progeny LMS LLC did not exist until well after the
' FCC’ is LMS and not Mmagamﬂnﬁ?oﬂ’ auction. A judgement can't change that, nor cure

violation of FCC rules, but--

c. Using funds obtained from Frenzel through fraud or other wrongful means to

--but such lawsuit could serve to cause a settlement, as
29 happened. A settlement does not change facts that took place.

WT 06-49. Ex parte presentation. 5.7.07 —


warrenhavens
Line

warrenhavens
Line

warrenhavens
Line

warrenhavens
Line

warrenhavens
Text Box
Progeny LMS LLC did not exist until well after the auction.  A judgement can't change that, nor cure violation of FCC rules, but--

warrenhavens
Text Box
--but such lawsuit could serve to cause a settlement, as happened.  A settlement does not change facts that took place.


purchase, secure rights to or otherwise affect any issuance of the licenses:

d. Taking any action that is inconsistent with Frenzel's ownership and control of

Spectrum or with the January 1999 agreement between Frenzel and Johnson;

e Transferring, selling or encumbering, and negotiating or attempting to make any
unauthorized transfer, sale or encurnbrance of any of the licenses and any related

present or future assets: and

f. Causing or engaging in corrupt business influence.

JURY DEMAND
Plaintiffs demand a jury trial on all claims and issues so triable.

Respectfully submitted,

McMAINS, GOODIN & ORZESKE, P.C.

LY

h{ii_@%. McMains (17075-49)

LK
@hew Foster (16400-49)

McMAINS, GOODIN & ORZESKE, P.C.
20 North Meridian Strest, Suite 9000
Indianapolis, Indiana 46204

Telephone: 317-638-7100

Telecopier: 317-638-7171

30
WT 06-49. Ex parte presentation'. 5.7.07 Exhibits. Page 47 of 81



VERIFICATION

I, Otto N. Frenzel, III, declare under the penalties for perjury that the foregoing

factual representations are true and correct.

Date:_b - 17-94 /"f ‘?/.’.’zwéé
Otto N. Frenzel. (11
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I VI

[ certify that on this 21st day of June, 1999, I caused a copy of the foregoing “Amended
Verified Complaint” to be served via first-class United States mai], postage prepaid, on the

following:

Scott R. Leisz

William M. Braman

- McHALE, COOK & WELCH
320 North Meridian Street

Suite 1100

Indianapolis, IN 46204

and by certified mail, retumn receipt requested, on the following:

Lawrence R, Green
12188 Windsor West Drive
Fishers, IN 46038

Progeny Post LMS, L.LC

c/o Curtis L. Johnson

10 West Market Street, Suite 500
Indianapolis, IN 46204

Mzt

An aftorney for plaintiffs
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ARTICLES OF ORGANIZATION
OF
PROGENY LMS, LL.C

The undersigned individual, acting as organizer, hereby forms a limited liability company
under the Indiana Business Flexibility Act, as amended from time to time, (the "Act”) and adopt
the foliowing as the Ariclas of Organization of the iimited iiability company:

Article 1. Name. The name of the limited liability company shall be Progeny LMS,
LLC (the "Company").

Article 2. Duration. The period of the Company's duration shall expirs on December,
31, 2025, unlzss sooner dissolvad in accordance with the Act. ' =

— e
b rinfiy

- = -7

Article 3. Purpose. The Company shall have unkimited powsr to engage innd de amy =
iawful act with raspect to any or all lawful businesses for which limited liability c:mﬁ'ﬁanije"s mav_
be organized under Indiana law, including all powers and purposes now and hereaﬁm:peﬁin@dfg
bv law 10 a limitad liability company. = =

-t

-
s

AN

Article 4. Registered Offjce and Registered Agent.

4.1 Address. The address of the Registerad Office of the Company in Indiana is
20 North Meridian Strest, Suite 5000, Indianapolis, IN 46204.

4.2 Aocent. The name of the Registered Agent of the Cuﬁpany at the above
sgistered Office is Michael B. McMains, who is an Indiana resident.

Article 5. Assign t and Additional and | titute Mem . Interesis in the
Company may only be assigned according to the Operating Agrecment ot according to the terms
and conditions approved by a unanimous vote of all the Members. Furthermore, Additional and
Sutstitute Members of the Company may only be admirted upen the affirmative vote of all the
Members. :

Article 6, Management. The Company shall be managed by its Members in accordance
with the Opsrating Agresment.

Article 7. Indemnification of Members, Organizer, and Managers.

7.1 Persons Indemnified. To the greatest extent not inconsistent with the laws
and public policies of Indiana, the Company shall indemnify any Member, Organizer,
Officet, or Manager of the Company (any person who is a Member, Organizer, Officer, or
Manager and any responsible officer, partmer, sharsholder, directot, or manager of a
Member, Organizer, Officer, or Manager that is an entity, hersinafter being referred to as
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the indemnified "Person™) made a barty to any proceeding becanse the Person is or wag a
Mcm}acr, Organizer, Officer, or Manager of the Company as a matter of right, against ajj
liability incurred by the Person in connaction with any proceeding; providad that it shall
be determined in the specific case and according to Section 7.8 thar indemnification of
the Person is permissible in the circumstances because-the Person has mat the Standerd of
Conduct for indemnification set forth in Section 7.7,

. 7.2 Expenses. The Company shall pay for or relmburse the reasonabie expenses
ineurred by a Person in connection with any such procesding in advance of the final
disposition thersof if:

(a)  Writteg Affirmation. The Parson furnishes to the Company a

Written Affirmation of the Person's good faith belief thar the Person hag mat the
Standard of Conduct for indemnification described in Section'7.7;

(b)  Written Undertaking. The Parson furnizhes to the Company a

Written Undertaking (ie., a general obligation. subjest to reasonable limitations
by the Company, that paad not ha secured and may be accapted without regard to
the Person's financial ability to repay), executed either personally or on the

Person's behalf, to repay the advancs if it js ultimately determined that the Person

did not mest the Standard of Conduct; and

(c) Companv Determination, Ths Company makes a determiation,

according to Section 7.8 and based on the facts then known to those making the
determination, that indemnification would not be preciuded under this Armicle 7.

7.3 Prevailing Party, The Company shall indemnify a Parson who is the
prevailing party and is wholly successiul, on the merits or otherwise, in the defense of
any such proceeding, as a matier of right, against reasonabie expenses imcurred by the
individual in connection with the proceeding without making a determinarion as set forth

n Section 7.8,

7.4 Upon Demand. Upon demand by a Person, the Company shall expeditiously
determine, in accordance with this Article 7, whether the Person is snritlad to
indemnification and/or an advancs of eXpenses.

7.5 Apgli.cahiliﬂ. The indemnificarion and advancement of £Xpansses provided
for under this Articls 7 shatl be applicable 10 any procseding arising from acts or
omissions occurring before or after the adoption of this Article 7.

7.6 plovee or Agent. The Company shall have the powsr, but not the
obligation, to indemmify any individual who is or was ap employee or agent of the
Company to the same extent as if such individual was a Person.

3

Exhibits. Page 52 of 81
WT 06-49. Ex parte presentation. 5.7.07 ‘



7.7 Standard of Conduct.

7.7.1 Meets the Standard. Indemnification of a Person is permissible
under this Article 7 only if:

(&)  the Person acted g good faith,

(b) the Person reasonably baliaved that the Person's conduct
Was 1, or at least not oppesed, to the Company's best interest, and

(¢)  inthe case of any criminal proceeding, the Person had no
reasonable cause to believe the Person's conduct was unlawfyl.

7.7.2 Falls Below the Standard. Indemnification is not permissible

against liability to the sxtent such liability is the result of willfil misconduct,
recklessness, or any improperly obtained financial or other benefit to which the
individual was not legally entitled.

1.7.3 Evidence. The termination of a proceeding by judgment, order,
settlement, conviction, or upon 2 plea of nolo contzndere or its squivalent is not,
by itself, daterminative that the Person did not ms:t the Standard of Conduct
described in this Section 7.7.

7.8 Companv Determinatjon Procedure. A determination of whether

indemnification or advancement of eXpenses is permissible shall be made by any one of
the following procedures: :

7.8.1 Nop-party Members' Vote, By a majority vote of the Members

not at the time partizs to the proceeding; or

7.8.2 Special Legal Coupsel. By spacial legal counsel selectad by a

majority vote of the Members not at the time partiss to the proceeding.

7.9 Court Determination dempification. A Person who is a party to a
proceeding may apply for indemnification from the Company 1o the court, if any,
conducting the proceeding, or to another court of competent jurisdiction. On raceipt of an
application, the court, after giving notice, that ths court consjders necessary or advisable,
may order indemnification if it determines:

7.9.1 Prevailing Party. Ina proceeding in which the Person is the
prevailing party and is wholly successful, on the merits or otherwise, that Person
is entitled to indemmification under Article 7, and the court therefore shall Order
the Comipany to pay the Person's reasonable expenses mcurred to obtain the court
ordered indemnification; or

hibits. Page 53 of 81
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7.9.2 Eguitv. The Person is fairly and reasonably entitled to
indemnification in view of al] the ralevant circumstancas, whether or not the
Person meat the Standard of Conduet set forth in Section 7.7.

7.10 Emplovee Benefit Plan. Indemnification shall also be provided for 2
Person's conduct with respect to an employee benefit plan if the Person reasonably
believed the Parson's conduct 1o be in the best interests of the participants in and
beneficiaries of the plan.

7.11 Nog-Exclusive Rights or Remedies. Nothing contained in this Article 7

shall be construed as an sxclusive right or remedy or to limit or preclude any other right
under the law, by contract or otherwise, regarding indemmification of or advancement of
expenses to any Person or other individual who is serving at the Company's request as a
Director, Officer, Partnar, Manager, Trustee, Employee, or Agent of another foreign or
domestic company, partnership, association, limited liability company, corporation, joint
venture, trust, employee benefit plar, or other snterprise, whether for-profit or not.

7.11.1 No Limitation. Nothing contained in this Article 7 shall limit the
ability of the Company 1o indemnify and/or advance sxpenses to any individual
other than as provided herein.

7.11.2 Intent. It is the intent of this Article 7 to provide indemnification
to Persons to the fullest axtent now or hereafter permitted by law and zonsistent
with the terms and conditions of this Article 7.

7.11.3 Legal Theory, Indemnification shall be provided in accordance
with this Article 7 irrespective of the nature of the legal or equitabls theory upon
which a claim is made, including, without limitadon, negligance, breach of duty,
mismanagement, waste, breach of contract, breach of warranty, strict liability,
violation of federal or state securities law, violation of the Employee Retirement
Income Security Act of 1974, as amended, or violation of any other state or
federal law.

7.12 Definitions. For purposes of this Article 7:

7.12.1 The term "expenses” includes all direct and indirect costs (inciuding
without limitation counsel fees, retainers, court costs, transeripts costs, faes of experts,
witness fees, travel expenses, duplicating costs, printing and binding costs, telephons
charges, postage, delivery service fees, and all other disbursements or out-of-pocket
expenses) actually incurred in connection with the investigation, defense, settlement, or
appeal of a proceeding or in stablishing or enforcing & right to indemnification under this
Article, applicable law, or otherwise.
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7.12.2 The term "liability" means the obligation to pay a judement, sertlament,
penalty, fine, axcise tax (ineluding an sxcise tax assessed with respect 10 an emplovee
benefit plan), or raasonah]e ¢xpenses incurred with respect to a procesding.

7.12.3 The term "party" includes an individual who was, is, or i5 threatened to be
made, a named defandant or respondent in a proceeding,

7.12.4 The term "proceeding” means any threatened, pending, or completsd
action, suit, or proceeding, whether civil or criminal, administrative or Investigativa, and
whether formal or informal,

On this 18® day of February, 1999 and in accordance with [.C. 23-18-2-4(a), the
undersigned organizar hereby executes these Articlas of Qrganization of Progeny LMS, LLC:

DRGANIZER

/ﬂrvf“-_.—_h
"/ _/Michael B. McMains, Esq.

[—

This document was prepared by Michael B, McMains, Esq., McMains, Goodin & Orzeske. P.C,
20 N. Meridian Strast, Suite 9000, Indianapolis, IN 46204, (317) 638-7100.
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ApPROVED

;;EEE-)D ARTICLES OF QRGANIZATION ot ﬁ_:: ‘_7-!.'.*. ::: r} |
GECRETARY OF STATE OF . ey
1D, LMS SPECTRUM PARTNERS, LLC <SRG R T
SUE LN‘E':L '\.. | f"") y

The undersigned individual, acting as organizer, hersby formns a limited liability company
under the Indiana Business Flexibility Act, as amended from time to time, (the "Act™) and adopt
the following as the Articles of Organization of the limited liability company:

Article 1. Name. The name of the limited liability company shall be LMS Spectrum
Partners, LLC (the "Company").

Article 2. Duration. The period of the Company's duration shall expire on December
31, 2025, unless sooner dissolved in accordance with the Act.

Article 3. Purpose. The Company shall have unlimited power to engage in and do any
lawful act with respect to any or all lawful businesses for which limited Hability companies may
be organized under Indiana law, including all powers and purposas now and hereafter permitted

by law to a limited liability company.

Article 4. Registered Office and Registered Agent.

4.1 Address. The address of the Registersd Qffice of the Company in Indiana is
20 North Meridian Street, Suite 9000, Indianapolis, IN 46204.

4.2 Agent. The name of the Registered Agent of the Conipany at the above
Registered Office is Michael B. McMains, who is an Indiana resident.

Article 5. Agsigniment and Additional and Substitute Members. Interests in the

Company may only be assigned according to the Operating Agreement or according to the terms
and conditions approved by a unanimous vote of all the Members. Furthermore, Additional and

Substitute Members of the Company may only be admitted upon the affirmative vote of all the
Members.

Article 6. Management. The Company shall be managed by its Members in accordance
with the Operating Agreement.

Article 7. Indemnifjcation of Members, Organizer, and Managers.

7.1 Persons Indemmified. To the greatest extent not inconsistent with the laws
and public policies of Indiana, the Company shall indemnify any Member, Organizer,
Officer, or Manager of the Company (any person who is a Member, Organizer, Officer, or
Manager and any responsible officer, pattner, shareholder, director, or manager of 2
Member, Organizer, Officer, or Manager that is an entity, hereinafter being referred to as
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the indemnified "Person") made a party to any proceeding because the Person is or was a
Member, Organizer, Officer, or Manager of the Company as a matter of right, against all
liability incurred by the Person in connection with any procesding; provided that it shall
be determined in the specific case and according to Section 7.8 that indemnification of
the Person is permissible in the circumstances because the Person has met the Standard of
Conduct for indemnification set forth in Section 7.7,

7.2 Expenses. The Company shall pay for or reimburse the reasonable expenses
incurred by a Person in connection with any such proceeding in advance of the final

disposition thereof if: :

{a)  Written Affirmation. The Person furnishes to the Company a
Written Affirmation of the Person's good faith belief that the Person has met the
Standard of Conduct for indemnification described in Section 7.7,

(b)  Written Undertaking. The Person furnishes to the Company a
Written Undertaking (i.e., a general obligation, subject to reasonable limitations

by the Company, that need not be secured and may be accepted without regard to
the Person's financial ability to repay), executed ¢ither personally or on the
Person's behalf, to repay the advance if it is ultimately determined that the Person
did not meet the Standard of Conduct; and

(c) Company Determination. The Company makes a determination,

according to Section 7.8 and based on the facts then known to those making the
determination, that indemnification would not be precluded under this Aricle 7.

7.3 Prevailing Party. The Company shall indemnify a Person who is the
prevailing party and is wholly successful, on the merits or otherwise, in the defense of
any such proceeding, as a matter of right, against reasonable expenses incurred by the
individual in connection with the proceeding without making a determination as set forth
in Section 7.8.

7.4 Upon Demand. Upon demand by a Person, the Company shall expeditiously
determine, in accordance with this Article 7, whether the Person is entitled to
indemnification and/or an advance of expenses.

7.5 Applicability. The mdemnification and advancement of expenses provided
for under this Article 7 shall be applicable to any proceeding arising from acts or
omissions occurring before or after the adoption of this Article 7.

7.6 Emplovee or Agent. The Company shall have the power, but not the

obligation, to indemnify any individual who is or was an employee or agent of the
Company to the same extent as if such individual was a Person.
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7.7 Standard of Conduct.

7.7.1 Meets the Standard. Indemnification of a Person is permissible
under this Article 7 only if: ‘

(a)  the Person acted in good faith,

(b)  the Person reasonably believed that the Person's conduct
was in, or at least not opposed, to the Company's best interest, and

(¢) in the case of any criminal proceeding, the Person had no
reasonable cause to believe the Person's conduct was unlawful.

7.7.2 Falls Below the Standard. Indemnification is 1ot permissible
against liability to the extent such liability is the result of willful misconduct,
recklessness, or any improperly obtained financial or ather benefit to which the
individual was not legally entitled.

7.7.3 Evidepce. The termination of a proceeding by judgment, arder,
setttermnent, conviction, or upon a plea of nolo contenders or its equivalent is not,
by itself, determinative that the Person did not meet the Standard of Conduct
described in this Section 7.7.

ination Procedure. A determination of whether
indemnification or advancement of expenses is permissible shall be made by any one of
the following procedures: ' :

7.8.1 Non-party Members' Vote. By a majotity vote of the Members
not at the time parties to the proceeding; or

7.8.2 Special Legal Counsel. By special legal counsel selected by a
majority vote of the Members not at the time parties to the proceeding.

Determination demnification. A Person who isa party toa
proceeding may apply for indemnification from the Company to the court, if any,
conducting the proceeding, or to another court of competent jurisdiction. On receipt of an
application, the court, after giving notice, that the court considers necessary or advisable,
may order indemnification if it determines:

7.9.1 Prevailing Party. In a proceeding in which the Person is the
prevailing party and is wholly successful, on the merits or otherwise, that Person
is entitled to indemnification under Article 7, and the court therefore shall Order
the Company to pay the Person's reasonable expenses incurred to obtain the court
ordered indemnification; or
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‘ 7.9.2 Equity. The Person is fairly and reasonably entitled to
indemnification in view of all the relevant circumstances, whether or not the
Person met the Standard of Conduct set forth in Section 7.7,

7.10 Employee Benefit Plan. Indemnification shall also be provided for a

Person's conduct with respect to an employee benefit pian if the Person reasonably
believed the Person's conduct to be in the best interests of the participants in and
beneficiaries of the plan.

7.11 Non-E ive Rights or Remedies. Nothing contained in this Article 7
shall be construed as an exclusive right or remedy or to limit ot preclude any other right
under the law, by contract or otherwise, regarding indemnification of or advancement of
expenses to any Person or other individual who is serving at the Company's request as a
Director, Officer, Partner, Manager, Trustee, Employee, or Agent of another foreign or
domestic company, parmership, association, limited liability company, corporation, joint
venture, trust, employee benefit plan, or other enterprise, whether for-profit or not,

7.11.1 No Limitation. Nothing contained in this Article 7 shail limit the
ability of the Company to indemnify and/or advance expenses to any individual
other than as provided herein.

7.11.2 Intent. It is the intent of this Article 7 to provide indemnification
to Persons to the fullest extent now or hereafter permitted by law and consistent
with the terms and conditions of this Article 7. '

7.11.3 Legal Theorv. Indemnification shall be provided in accordance
with this Article 7 irrespective of the nawre of the legal or equitable theory upon
which a claim is made, including, without limitation, negligence, breach of duty,
mismanagement, waste, breach of contract, breach of warranty, strict liability,
violation of federal or state securities law, violation of the Employee Retirement
Income Security Act of 1974, as amended, or violation of any other state or

federal law.

7.12 Definitions. For purposes of this Article 7:

7.12.1 The term "expenses" includes all direct and indirect costs (including
without limitation counsel fees, retainers, court costs, transcripts costs, fees of experts,
witness fees, travel expenses, duplicating costs, printing and binding costs, telephone
charges, postage, delivery service fees, and all other disbursements or out-of-pocket
expenses) actually incurred in connection with the investigation, defense, settlernent, or
appeal of a proceeding or in establishing or enforcing a right to indemnification under this
Article, applicable law, or otherwise.
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7.12.2 The term "liability" means the obligation to pay a judgment, settlement,
penalty, fine, excise tax (including an excise tax assessed with respect to an emplovee
benefit plan), or reasonable expenses incurred with respect to a proceeding,

7.12.3 The term "party” includes an individual who was, is, or is threatened to be
made, 2 named defendant or respondent in a proceeding.

7.12.4 The term "proceeding" means any threatened, pending, or comnpleted
action, suit, or proceeding, whether civil or eriminal, administrative or investigative, and
whether formal or informal. '

On this 12th day of April, 1999 and in accordance with I.C. 23-18-2-4(a), the undersigned
organizer hereby executes these Articles of Organization of LMS Spectrum Partners, LLC:

GANIZER
.

U Michael B. McMains, Esq.

This document was prepared by Michael B. McMains, Esq., McMains, Goodin & Orzeske, P.C.,
20 N. Meridian Street, Suite 9000, Indianapolis, IN 46204, (317) 638-7100.
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PROGENY LMS, LLC

OPERATING AGREEMENT
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ARTICLE L
I II:

Sectiont 2.1
Section 2.2
Section 2.3
Secuon 2.4
Section 2.3
Section 2.6
Section 2.7

ARTICLE [

Saction 3.1
Section 3.2
Section 3.3
Section 3.4
Section 3.5
Section 3.6
Section 3.7
Sectuon 3.8

TABLE OF CON T
DEFINITIO

R T
Formaton
Name ,
Prineipal Place of Business
Registerad Office and Registered Agent
Purpose
Effective Date
Term

MEMBERS AND CAPITAL CONTRIBUTIONS

Names and Addrasses of Members '

Capital Contributions and Percentage Interests of Members
Cash Contributions Only

Units Representing Membership Interests

Capital Calls

Authorized Units

Options

Class C Urut Call Option

TERM

ARTICLE IV: F MEMBERS

Section 4.1  Annual Meetings

Section 4.2 Special Meetings

Section 4.3 Notice of Meeatings

Section 4.4  Waiver of Notice

Section 4.5 Voting by Proxy

Section 4.6 Action by Consent

Section 47  Presence

Section 4.8  Quorum of Members® Meeting

Section 4.9  Conduct of Mestings

Section 4.10 Manner of Acting

ARTICLE V: RIGHTS AND RESPONSIBILITIES OF MEMBERS
Sectiom 5.1  Rights and Responsibilities of Class A Members
Section 5.2 Rights and Responsibilities of Class B Members
Section 5.3  Rights and Responsibilities of Class C Membets
Section 5.4 Waiver of Partition

Section 5.5  Withdrawal

Section 5.6  Reimbursement of Expenses

Section 5.7  Organization Expenses
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ARTICLE VI: MANAGEMENT

Section 6.1
Section 6.2
Section 6.3
Section 6.4
Section 6.5
Section 6.6
Section 6.7
Section 6.8
Section 6.9

Board of Managers

Management Powers of the Board of Managers
Appoimtment of Tax Matters Member
Paymemnt for Professional Services Rendered
Guaranteed Payments

Removal of Managers

Resignation of Manager

Vacancies

Officers of the Company

ARTICLE VII: ACCOUNTING AND RECORDS

Section 7.1
Section 7.2
Section 7.3
Section 7.4
Secrion 7.5

Records and Accounting

Accass to Accounting Racords
Annual Financiai and Tax Information
Accounting Decisions

Federal Income Tax Elections

ARTICLE VIll: CAPITAL ACCOUNT: ALLOCATIONS: DISTRIBUTIONS

Section 8.1  Capital Account

Section 8.2 Allocation of Profits and Losses

Secuon 8.5 Allocation of Income and Loss and Distributions in Respect of Interests
Transferred .

Section 8.4  Distributions of Available Cash

Section 8.5  Special Allocations

Section 8.6  Curative Allocations

Seetion 8.7 Other Allocation Rules

Section 8.8  Tax Allocations; Code Section 704(c)

ARTICLE IX: CHANGES IN MEMBERS: T NS ON TRANSFER OF

INTERESTS

Section 9.1  Buy-out of Former Members'

Section 9.2 Restrictions on Transfar and Assignment of 2 Member's Interest

Secuon 9.3 Further Restrictions on Transfer

Section 9.4 Substitute Members

Section 9.5 Effect of Transfer

ARTICLE X: ADDITIONAL MEMBERS AND UNITS

Section 10.1 Additional Units

Section 10.2  Allocations

ARTICLE XI: DISSQLUTION AND WINDING UP

Section 11.1  Dissolution

Section 11.2 Winding Up

Section 11.3  Distribution of Assats

i
WT 06-49. Ex parte presentation. 5.7.07 Exhibits. Page 65 of 81



ARTICLE XII: INDEMNIFICATION AND ADVANCEMENT OF EXPENSES
ARTICLE XIII: REPRESENTATIONS
ARTICLE XIV: AMENDMENTS

Section 14.1
Section 142

ARTICLE XV:

Secrion 13,1
Section [5.2
Section 13.3
Section 15.4
Section 13.5
Section 15.6
Section 13.7
Section 13.8
Section 15.9
Section 15.10
Section 15.1]
Section 13.12
Section 15.13

Proposal of Amendments
Amendments by Members

MISCELL O
Complete Agreement

Binding Effect; Conflicts

Waiver

Conflicts of Interest Wajver
Headings; Interpretation
Severability

Multiple Counterparts .
Additional Documents and Acts
No Third Party Beneficiary
Noticas

Title to Company Property
Reliance on Authority of Person Signing Agreement
Membership Certificates

iii
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STATE OF INDIANA ) IN THE MARION COURT
) 88: CIVIL DIVISION
COUNTY OF MARION ) CAUSENO.

QTTO N. FRENZEL, III and
PROGENY LMS, LLC,

Plaintiffs,
V.

CURTIS L. JOHNSON and
PROGENY POST, LLC,

T M N M Ml N e o i et

Defendants.

AFFIDAVIT OF JOHN H. BARNARD

John H. Barnard, being first duly sworn upon his oath, deposes and states as follows:

1. [ am one of several owners in Progeny Post, LLC (“Progeny"j. The majority of
Progeny’s voting interest is owned by Curt thnson (*Johnson™), and Ot N, Frenzel, ITT
(“Frenzel™) owns no more than 10% of the total ownerstup interest, Each of the several other
tnembers owns less than about 4% of the ownership interest. Johnson and I are the only

members of Progeny’s board of managers. Johnson is Progeny’s president, and | was the

company's chief financial officer until last year,

2. On a recent occasion, I had a conversation with Johnson about the status of
centain efforts by Frenzel, with Johnson’s assistance, to purchase licenses from the Federal
Communications Commiss_ion (“FCC™ for 2 number of radio broadcast frequencies. [
understood and presumed from prior communications with Frenzel and Johnson that the licenses

+ purchased would belong to Frenzel, whether personally or through an entity owned and

controlled by him, and not by Progeny or any other person. During the conversation, Johnson
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told me that FCC regulations related to bidder income would prevent Frenzel from owning the
licenses, and that Progeny instead would be the owner, This news surprised me, because [ had
never been part of any discussion or vote, either with Johnson as a manager and officer or the

entire membership, concerning Progeny’s purchase of the licenses in this manner.

3. [ also have learned recently that sometime after March 22, 1999, Johnson came to
Frenzel's office and tendered some sort of promissory note, purporting to be payahie to Frenzel
from Progeny, for more than $1.8 million that Frenzel apparently paid to help secure the
licanses. Neither the managers nor the members of Progeny have ever approved such a debt or
note to Frenzel. As a manager, I would have been involved in any discussions among members,
managers or officers concerning such a debt and note, both before and after the debt was
incurred, and no such discussions were ever held, Also, to the best of my knowledge, Franzel

never asked for or accepted the note tendered by Johnson or any other similar note from Progeny.

YERI TION
I affirm, under the penaities for pf:rj{xry, that the foregoing representations are true and

Jobn H. Barnard

comrect.
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Auction 1L Account No.

71 LOCATION AND MONITORING 0211049154

.'Appﬁcant \ ) -

Progeny LMS, LL.C

ail Address (Mo '(2. Doxes

4220 S Franklin Rd

ity
Indianapolis

Applicant Classificatian

[ ] Individual [ 1 Joint Venture [ ] Parmership
[ ] Trust { ] Corporation [ ] Consortium
[ ] Association [X]LLC [ ] Govt. Entity

Appﬁeant gtntus : e

[ } Minority owned business
{ ] Woman owned business
[ ] None

[X) Small Business
35 % Bidding Credit Eligibility
[ ] Rural telephone company

arkets and Frequency Blocks/Channels s¢ ected by applicant.

SELECTED ALY 528 LICENSES

Person(s) authorized to make or withdraw a bidl B N — |

(a) Curtis L Johnson (b) Lawrence R Green {e)

Feb 4 1999 2:11PM | (317)955-5546 (317)985-5550

‘ Resub Date ate Last Change

nitial Date
Feb 4 1999 2:11PM

Jan 25 1999 2:06PM Fsb 4 1999 2:11FM
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PROGENY LMS, LLC
ATTACHMENTS TO FCC FORM 175 APPLICATION

Exhibit A: Applicant Identity and Ownership Information

We hersby certify that Progeny ILMS, LLC is a Limited Liability Company whose sole member is
Progeny Post, LLC. Both entities are organized under the laws of Indiana and have a business address of
20 N. Meridian 5t.,

Indianapolis, IN 46204

Progeny Post, LLC is a Limited Liability Company with the following members who are all US Citizens.
Only Curtis L. Johnson with 60.79% holds more than 2 10% interest in Progeny Post, LLC.

Curtis L. Johnson ‘ 4220 8. Franklin Rd.
Indianapoiis, IN 46239
QOtto N. Frenzel I 11330 Templin Rd.
Zionsville, IN 46077
Jim Cormmelius 1055 Park Place
Zionsville, IN 46077
Brad Goff 310 Rumford Pointe
Atlanta, GA 30350
Joe Luigs 2008 Burning Tree Lane
Carrnel, IN 46032
Jack Farr 5735 N. 400 W,
Bargersville, IN 46106
Don Arbogast 7532 Brookview Circle
Indianapolis, IN 46250
John Barnard 3616 Newhouse Pl
Greenwood, IN 46143
Anthony W. Packer 6927 Ancient Oak Lane
Charlotte, NC 28277
John Hall 3855 Eagle Trace Dr
Greenwood, IN 46143
Milke Flannery 8304 Honsyhill Rd
‘ Laurel, MD 20723

Progeny Post, LLC alse owns interests in the following entities, all of which are inactive and gone of
which hold FCC licenses or are applicants for any FCC licenses.

Ownership Percentage Held By
Entity Name Progeny Post, LLC
Progeny Post Entertainment, LLC 100 %
Progeny Post Kids, LLC 100 %
Progeny Post Matchpower, LLC : 100 %
Progeny Post RotoSpace, LLC 100 %
| Progeny Post Sports, LLC 100 %
LMS Comm.net, LLC 50 %
(Gimms the Ball, LLC 100 %%
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PROGENY LMS, LLC
ATTACHMENTS TO FCC FORM 173 APPLICATION

~ Exhibit B: Agreements with Other Parties/Joint Bidding Arrangements

Although the Company has had discussions with several other companies in the telecommunications
industry concerning potential strategic partnerships in a range of different general business categories, the
Company has no agresments or arrangernents and has had no discussions with any parties regarding hid

pricing or bidding strategiss for licenses in the upcoming suction.
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PROGENY LMS, LL.C
ATTACHMENTS TO FCC FORM 175 APPLICATION

Exhibit C: Status as a Very Small Business

Progeny LMS, LLC cerrifies that it qualifies as a very small business, The applicant wag established as an
entity on July 2, 1996 but has been inactive and has had no ravenue to dats.

Progeny LMS, LLC Gross Revenues
1996 50
1997 30
1998 %0
Average for the preceding 3 years 50

Progeny Post, LL.C, as the sole owner in Progeny LMS, LLC, also certifies that it qualifies as a very small
business. Progeny Post, LLC was established as an entity on April 17, 1996 to develop business
opportunitics in several different areas and to date has had only minimal gross revenues for the last three

years as follows:

Progeny Post, LLC Gross Revenues
1996 1498.00
1997 $14,320.00
1998 30
Average for the preceding 3 ysars £4,939.33

None of the entities in which Progeny Post, LLC has an equity intersst has had any revenue in the
preceding three years.
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WProgeny LMS,LLC

March 24, 1999

Mr. Randy Tobias
Chairman Emeritus
EH Lilly

500 East 96™ St.

Suite 100
Indianapoiiz, [N 46240

Drear Mr. Tobias,

Nick Franzel and [ appreciated your interest in our wireless project, so I just wanted to drop you z line to fill
you in on our progress and spare a faw thoughts with you. We have made significant progress in the last
couple of months and want to sustain the momenmm we have created as wa pursue some cntical straregic
pArmers.

I believe the last ime we spoke we were beginning to mest with wirelegs carriers to cutline our solution to
the FCC mandats on E911 location and wers preparing to participate in the FCC anction of the LMS
frequencies. We've now had several successful mestings with all of the top wireless communicatons
companies regarding our soludon, which has been well reczived However, it had become evident during
these mestings that a national foorprint for our wireless network was critdcal to being considered sericusly as
a viable alterpative, To be honest, we couldn't bave hoped for a better outcome.  After two weeks of bidding
at the aucton, which ended on March 5, we succeeded in securing nationwide coverage by acquiring 230
licensas (all major economic arsas with populations of 500,000 or mors) representng over 223 million pops.
And at $2.36 million (funded by Nick), the cost was significantly lower than we allocatad in our Business
Plan and Financial Projections.

Sincs the aveton closed, we have recaived a number of positive and encourag’ing responses from many of
the cormpaniss with whom wa've met, which has confirmed how valuable a nationwide set of frequencies is
to out prospective partmers and our overall business plan. We have aiso had several additional opportunities
since then to make presentatons to potentally sigpificant parmers. However, while we have made good
progress moving up the ladder in thess organizations and have continued to have good dialogue, we are still 2
couple of st=ps away from the top decision maker in most companiss. Reaching the nght people ar each
company will be one of our top prionities now.

As you may recall, our business model relies heavily on strategic parmerships in several key areas. Now that
we've finished with the auction process, another top priority is to begin finalizing the more critical pieces of
our sTategic parmership plan, with particular focus on the technology (Motorole, Alcatel, Qualcormnm) and
tower ¢o-location (AT&T, Sprint, GTE. atc.) parmers. We belisve our strategic partmership model has some
creative elements that potential parmers will find quirs attractive. The key feamures of this parmership model
have be=n presented in general terms with several of the potzntial strategic parmers, and they have all reactad
positively o the concept. A short outline of the partnership model is attached.

I rsally appreciate the time you have spent with us and would like to thank you again for the effort you made
on our behalf with Dan Hesse and Craig McCaw, At this juncture in the development of our busmess, your
ingight to and comtacts in the indusTy would be invajuable w us. Your background and sxperience are
exactly what we need to efficiently reach the next level. Your reaction to our siwategic parmership plan and
your comments on its feasibility in a large corporate setting wonld be parteularly helpful 28 we begin our
next lsvel of nagotiations. Calls from you on our behalf 1o 2 select group of additional companies would help
soengthen our position with those companies where we are already well received at lower lavels. [ know you

10 W. Market Street « Suite 500 » Indianapolis, IN 46204 » (317) 955-3355 » Eax (317) 955—5.550
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are very busy, but we could really use your help. Of course, [ would want t© work out some form of
compensation thar would allow you to partcipate in the succsess we will have as a result of your sfforts.

1 would like the epportnity to discuss this further at your convenience. [ hope everything is g‘Dling w;ll and
you are enjoying all you are doing. Thanks again for your ime and interest. [ hope to be speaking with you
SOOT.

Cec: Nick Frenzal
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PROGENY LMS, LLC
Strategic Parmership Model

The followmg is 2 brief sketch of the organizational and financial models we have put togather, Scparate
Limited Lizbility Comnpanies will be astablished for specwrum, tachnology, co-location and manufacturing
parters. Each company will receive licensing royaitias on afl reverne generated by Progeny LMS. The
stramgic parmner in =ach company will receive a bassline equiry position that will provide them a 35%
intemal rate of renum on their “investment” which will consist of ¢cash, services or some combination of both.
In addition, sach parmer will receive an equity enhancement that will bring their effective position to 49% of
the Company. The equity enhancement will be subject to a call by Progeny LMS within 5 years at a cost
ecual to one-half the strategic parmer’s invesument. As a resuit of the equiry snhancement, the acwal return
to the parmer is significantly higher than the 35% baseline. Since the calculatsd return is based only on
operdonal cash flows from the conservarive revenue projected for Progeny LMS and does not include an
eXit paymment as part of the valuation, the ultirnate return is expected to be even higher.

The sqategic parmership model will allow us to build out the infrastructure for the business at 2 dramatcally
lower cost than trying to buy and build all the pisces oursalves. Except for the spectom partner, each partner
will be contributing services whose intsrmal costs are substantially lower than what it would cost us to
purthase. Using a fixed royalty in a separate eatity helps Progeny batter manage its overall costs.

More detail on the Technology and Tower Co-Location panriership caregories follows, This same format and
coneept 1s being used for the Spscrum and Manufacnuring partnership categories.

Technology

Prezeny IMS Coptribution. Progeny agrees to contribute to LMS Technology Parmers, LLC, its 50%
ownership in LMS Compunet, LLC that bolds rights to the LMS technology and other related intslisctual
property. Progeny agress to acquire the balance of the ownership in LMS Comm.net, LLC by paying the $3.5
trillion option price exclusively avaiiable to Frogeny. That remaining 50% will then be contributed v LMS
Technology Parmers, LLC as part of Progeny's contibution. Additionally, all work complsted and in
progress with respect to the upgrading of the technology will be transferred to LMS Technology Fartners,
LLC.

j]jggngologz Partper Contrlbuﬂgg The Technology Partner agress to:

Provide design and engineering services required to update the tachnology and producs a
prototype to a demonstration leval
Creats a chip/chip set that can be incorporated into 2 wireless phone,
Fund the cost of conmact labor for original system programmers and snginasrs to S‘L‘lpport
the refreshing process (estimated to be approximataly $250,000)

& Design all network infrasgucture equipment and produce and manage specifications for all
snd-user equipment manufacnurars.

The wchnology parmer will have no responsibility for other costs to deploy the network, mapufacture or
insul the equipment, develop the tnarksts or build out other components of the infrastructure.

Valuation of Contributions, The Technology Parmer’s contribution will be valued on the following basis:

* A 35% internal rate of return over a five-year period will be used as the Techpology Partner's raturn
objectiva,

* The assigned cost of the Technology Parmer's conmibution will be based on the intarnal cost of its
design and sngincering time, including a fair and reasonable allocation of OVe:rhuad plus other
direct costs, including the contract labor fass.

* Licensing rass of $.125 per unit per month will be assurmad for all locarion units.

s A reasonable penetration rare over a five-year pariod will be assumed for location umnits sold

The equity allocation required to maet the 35% retumn objective will serve as the baseline equiry of the
Tecinology Partmer. This baseline equity position will be adjusted to 49% during the recovery period term.

WT 06-49. Ex parte presentation. 5.7.07 Exhibits. Page 69 of 70



Tower Co-locotion

Erogenv LMS Coptribution. Progeny agress to provida:

Location functionality to the parmer at a reducad prics

Licensing royaities on all other Progeny LMS location revenus

Equity in this entity as outlined below

Rights o the frequencies required by the sites of operating the system

Installation, Maintsnancs and Management of the systern's ransmit sitas

Use of the technology for other location technologies that may be offersd by the parmer

Progeny also agrees to comribute to LMS Towsr Parmers, LLC all work completed and in prograss with
respect to the siting and location of its recsive equipment. Progeny will exscure a royalty licensing agreament
with LMS Tower Parmers for use of the towers in all applications being developed by Progeny. Additonally,
Progeay LMS, LLC will execute agresments betwesn LMS Tower Partners, LLC and its other iocation
service partners in technology updating, spectrum managsment, product distribution and maricaring. These
agreements will provide far exclusive use of each partner's products and servicss in the deployment of the
network and devsiopment of the location sarvices.

Lower Partner Contribution. The Towsr Partner agress to:

= Provide rent free co<jocation on all parmer owned/leased tower sitas,
* Install and maintain all Progeny LMS receive squipment at the sites

The tower parmer will have no rasponsibiliry for other costs to daploy the natwork, manufacturs or install the
equipment, develop the markats or build out other componeats of the infrastructure.

Valuation of Contributjpns. The Towsr Partner's contribution will be valued on the following basis:

* A 35% internal rate of remurn over a five-year pariod will be used as the Towsr Partner's rerum
objactive. .

* The assignad cost of the Tower Parmer's contribution will be based on the internal cost of its tirne
for squiprnent installation and an estmate of the annual cost of its maintananes during tha first fiva
years of operarion, net present valued at an annual rats of 20% including & fair and reasonable
allocation of overhead, plus other direet costs.

* Licensing fess of $.075 per unit per month will be assumned for all location units.

*® A reasonable penerration rate over a five-year period will be assumed for locarion units sold.

‘The squity allocation required to meet the 35% return objective will serve as the baseline squity of the Tower
Farmer. This baseline equity position will be adjustad w0 49% during the recovery period term.
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