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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )

)
Implementation of Section 621(a)(1) of the Cable )

Communications Policy Act of 1984 as amended ) Mgkt No. 05-311
by the Cable Television Consumer Protection and )
Competition Act of 1992 )

REPLY COMMENTS OF
NATIONAL CABLE & TELECOMMUNICATIONS ASSOCIATION

The National Cable & Telecommunications AssociafftNCTA”) hereby submits its
reply comments on théurther Notice of Proposed Rulemakifigrurther Noticé) in the above-
captioned proceeding.

INTRODUCTION AND SUMMARY

In our initial comments, we demonstrated that neé¢hparticular areas addressed in the
Report and Ordem this proceeding, the Commission’s “findings”nee- as a matter of law —
applicable immediately to all cable operators. cfmally, with respect to (1) The Definition
and Computation of Franchise Fees, (2) PEG andunishal Network (“I-Net”) Requirements,
and (3) Regulation of “Mixed-Use Networks,” the Qomsion essentially restated or clarified
the law regarding provisions of the Communicatiéug including Section 622 (franchise fees)

and Section 611 (PEG/I-Nets), applicablaliocable operators. As the Commission said in the

! Implementation of Section 621(a)(1) of the Cablen@minications Policy Act of 1984 as amended by #iseC
Television Consumer Protection and Competitiondfdt992 MB Docket No. 05-311, Report and Order and
Further Notice of Proposed Rulemaking, FCC 06-180Mar. 5, 2007 (Report and Ordéror “Further
Noticée’).



Further Notice Section 622(a) and Section 61do“not distinguish between incumbents and new
entrants or franchises issued to incumbents veramghises issued to new entraits

First, in claiming to reach conclusions regarding whahc¢hise fees are “unreasonable”
under Section 621(a)(1), the Commission esseniiatypreted and clarified the term “franchise
fee” as defined in Section 622 of the Act. Thaultsg definitions or clarifications of the term
“franchise fees” under Section 622 apply immediatelall cable operators.

Secondin purporting to determine “reasonable” requiratsdor PEG channels and
institutional networks under Section 621(a)(1), @mnmission clarified the permissible
requirements under Section 611(a) of the Act, wipielces limits on the authority of local
franchising authorities to establish channel capaeguirements for PEG channels and
requirements for institutional networks. Just @ anchise fee clarifications, these
clarifications of Section 611 requirements also hayply immediately to all cable operators
subject to those requirement#ind, to the extent the Commission claimed torjoret the term
“adequate” PEG requirements in Section 621(a)(4¢aching its conclusions, that provision is
independent of Section 621(a)(1) and applies t&ratichise holders.

Finally, we showed that the Commission’s “clarificatioriinhat authority LFAs have
over “mixed-use” facilities is, at bottom, an irgegtation of other provisions of the Act,
including the definition of “cable system” undercBen 602(7) of the Act, which apply equally

to existing cable operators and new entrants alike.

2 Report and Ordeat 140 (emphasis added).
¥ NCTA Comments at 9-17.

* 1d.at 17-19.

® |d. at 19-20.



As we show below, numerous commenters supportcgin of the Commission’s
conclusions in these three areas to existing cgideators. While some endorse the
Commission’s tentative conclusion that would agplse findings to existing operators only
upon renewal or at some other time, none of thopen@ents for delayed application are
persuasive given that the Commission’s restatewreciarification of the law applies
immediately to all subject to those provisionsnafly, those who question the Commission’s
authority to apply its conclusions to existing aers proceed from the incorrect premise that
the Commission’s action was based on Section 6@)(ayhen, in fact, Commission authority to
interpret other statutory provisions — specific&kctions 622, 611(a) and 602(7) — were at issue.

l. A BROAD GROUP OF COMMENTERS SUPPORT APPLICATION OF THE
COMMISSION'S CONCLUSIONS TO ALL OPERATORS

A wide variety of commenters support applicatiortred Commission’s findings —
particularly with regard to franchise fees, PEG#t)Kequirements and “mixed-use” facilities — to
all cable operators. In addition to NCTA, thesenamenters include existing cable operators
(e.g, Time Warner Cable, Charter Communications); cabbkrbuilders€.g, RCN Telecom,
WideOpenWest Finance, Knology, Inc., Broadband iServroviders Association); telephone
companiesd.g, Verizon, AT&T); and equipment manufacturing comies and otherse(g,
Alcatel-Lucent, Fiber-to-the-Home Council).

All of these commenters make the point that, a@tianof law and policy, the
Commission’s findings in a number of areas shoplaato existing cable operators. For
example, as Time Warner Cable states: “[W]hethermbithe Commission has the authority to
take all of the actions announced in the Order/FMPRcan and should extend a number of

those actions to existing operators — particuldméyclarification of the franchise fee rates and



PEG/I-Net requirements — for which it clearly hestgtory authority independent of Section
621.% Charter makes the same point: “[T]he Commissiwukl, and indeed must, hold that its
interpretation of the Cable Act’s provisions apegually to all cable operators, regardless of
when the operator entered the market or the custanis of their franchisé€."Charter explains:
“The Commission’s findings, particularly its integpation of Section 622 regarding franchise
fees and Section 611 regarding I-Nets, must apphgediately to all cable operators to promote
robust competition that will benefit consumers.clsan immediate, symmetric application of the
Commission’s interpretations is dictated by the @Gossion’s policies and by the plain language
of the statute?

Overbuilders — or “competitive network operatorsivho already have franchises make
the same “parity” point as traditional cable operst Indeed, WideOpenWest draws the same
legal conclusion NCTA and others have drawn wilpeet to application of the Commission’s
findings to existing operators: “Much of the Fraisotg Order confirms existing law and
consequently applies to all cable operators antthiging authorities.... [M]uch of the
discussion in th®rder is of existing law that is not just ‘germane,’ is] clearly applicable to
all existing franchises?”

The Broadband Service Providers Association echizatdposition in the initial
rulemaking:

[T]he current Franchise process has not been coehpleffective or efficient. ...

The only way to effectively break this cycle isnhore clearly define the
obligations and contributions that are justifiedda MVPD network operator to

Comments of Time Warner Cable Inc. at 4.

Initial Comments of Charter Communications, lacl.

® 1d.at 15.

Comments of WideOpenWest Finance, LLC at 6 (ersigha original).



provide to an LFAand apply them to each operator, incumbent or,r@wa per

subscriber basis as historically has been donefvatithise fees. Obligations that

need to be addressed with clear boundaries inchudegre not limited by INET,

PEG Channels, and any PEG support fées.

In the same vein, RCN emphasizes that “the safoemme must at a minimum apply to
existing cable operators at the time of renewallii proposing that LFAs be required to apply
the “fresh look” doctrine to existing franchisesemha new provider enters a market, RCN notes
that “[b]y applying the rule to all operators imerket, the Commission will promote consumer
choice and full and fair competition without goverentally-imposed fees and costs on some
operators but not other$.”Knology makes the same “fair competition” poirancluding,
“Knology respectfully requests that the Commissapply those rules to renewals of existing
franchises to preserve existing and future comipatih the provision of cable television
services.”

The Commission observed in tRarther Noticethat the “record does not indicate any
opposition by new entrants to the idea that angfrafforded them also be afforded to incumbent
cable operators'* In their comments, “new entrants” Verizon and All &ontinue to support
extension of the Commission’s findings to all catyerators, albeit with some timing issues.

For example, in discussing tReport and OrderVerizon notes that “many of those

findings and rules were based in large part onipraws of the Cable Act that, on their face,

Reply Comments of Broadband Service Provider®éiation at 6, filed March 28, 2006 (emphasis ajlded

1 Comments of RCN Telecom Services, Inc. at 4.

2 9d. at 7.

3" Comments of Knology, Inc. at 1&ee alsad. at 4 (“Knology supports the extension of the carreles to all

cable franchise renewals, whether or not a conguetérves the market.”)
%" Further Noticeat 1 139.



apply equally to all providers? Indeed, Verizon repeats NCTA’s main point in ol that
“many of its specific findings were independentyguired or supported by other provisions of
the Cable Act.*

AT&T’s position is a little more nuanced. It firslaims that it “generally supports efforts
to deregulate incumbents as competitive conditieasant it.”*” However, it then “questions the
Commission’s priorities in rushing to ‘level thegtgatory playing field’ for incumbent cable
operators only six months after extending franclgsieform to new video entrants” in light of
pending proposals to eliminate regulations on irtoem telephone compani€sWe appreciate
AT&T's support for efforts to deregulate incumbeintghis proceeding and elsewhere. As for
the Commission’s “priorities,” since the Commissioas committed to concluding this
rulemaking and releasing an Order within six moptlitshas already set its priorities. As
Commissioner McDowell said: “Resolving these impattquestions soon will give much-
needed regulatory certainty to all market playspsyk investment, speed competition on its way,

and make America a stronger player in the globahemy.®

15 Comments of Verizon at 10.

18 4.

17" comments of AT&T Inc. at 3 (unnumbered).

18 4.

9 Further Noticeat { 140.See alstatement of Commissioner Robert M. McDowell atlZ(n pleased that the

Chairman has agreed to release an order as a oésudt Further Notice no later than six monthfrilne release
date of this order, and regardless of the appghasture of this matter.”).

2 geparate Statement of Commissioner Robert M. Mefliat 2.



In addition to traditional cable operators, oveldrrs, and new entrants, equipment
manufacturers and others filed comments that rezeghe need for competitive parity and urge
application of théReport and Order’sindings to existing cable operators. As Alcdtakent
observes: “Regulatory parity among competitorsigsrhost effective means of ensuring such full
and fair competition? It concludes: “As technology develops and all@nse-distinct services
to be offered over competing platforms, regulamayity is essential so that no technology is
favored over another and the full benefits of cotitipe@ can be realized?®

Similarly, the Fiber-to-the-Home (“FTTH”) Coungcilakes clear that the “Commission
should act to ease the burdens for existing cgtdeabors nowprior to the renewal of their
franchises, and has the legal authority to také sgtion.” Indeed, in an analysis similar to
NCTA'’s, the FTTH Council notes that the “legal fings by the Commission interpret
provisions of the statute applicable to all caljerators without qualificatior’* It concludes
that the “key findings in theocal Franchising Orderegarding franchise fees, PEG/I-Nets, and
mixed-use networks are clearly applicable to aitaxg franchisees..?”

For the reasons stated by NCTA and the diversaranters cited above, the
Commission must apply its findings on franchisesfd@EG/I-Nets, and mixed-use facilities to
existing cable operators. In the sections belogvaddressvhenthose findings must be applied

and rebut arguments that the Commission has nowtytkither to make those findings or to

apply them to existing operators.

Comments of Alcatel-Lucent at 5.

2 1d. at8.

Comments of the Fiber-to-the-Home Council atr@peasis in original).
# 1d. at 4.

% 1d. at 9.



. THE CONCLUSIONS OF THE REPORT AND ORDERAPPLY TO ALL CABLE
OPERATORS IMMEDIATELY

As shown above, a wide variety of commenters detnatesl that — for both legal and
policy reasons — the key findings of tReport and Ordedealing with franchise fees, PEG/I-Net
requirements and regulation of “mixed-use” fa@ftishould apply tall cable operators.
Nevertheless, some of these commenters, while stipgoegulatory parity, argue that the
Commission’s findings should not apply immediatel\existing cable operators, but, instead,
should apply at some time in the future.

In a sense this is not surprising for at leastt@asons. First, théurther Notice
specifically asked for comment on the Commissiétéatative conclusion” that the findings in
theReport and Ordeshould apply to “cable operators that have exgstianchise agreements
as they negotiate renewal of these agreementsLFifis.”*® Second, to the extent competitors to
existing cable operators can delay a reductioherrégulatory burdens borne by existing
operators, the greater advantage they have in mgntonsumer support.

The most blatant example of the latter is AT&T, @ihias noted above, “generally
supports efforts to deregulate incumbents,” butagntly, in the case of existing cable operators,
not too quickly. At least not until a myriad ofretated proceedings dealing with incumbent
telephone company regulations are completed. digaiment falls of its own weight as an
obvious attempt to deny the benefits of deregulatioAT&T’'s competitors.

Verizon’s comments appear to be an example ofdimadr. It supports down the line the
Commission’s tentative conclusions about applylmeReport and Order’dindings to existing

operators, including the tentative conclusion thay would apply to operators only at renewal

% Further Noticeat 140 (emphasis added).



time — without questioning or discussing why opersneed to wait until renewdl. It then
argues that “to the extent cable operators ageetbte than the Cable Act requires in their
existing franchises, they are bound by the terntbade agreements until those franchises expire
unless they are able to satisfy the standards éalifmation of an existing franchise set out in
Section 625 of the Cable Act. But they are obJipiree to negotiate different terms consistent
with the Act when their franchises come up for reale’®

This is a particularly odd position to take giveattVerizon recognizes, as NCTA'’s
Comments also demonstrated, that “many of @haer’s] specific findings were independently
required or supported by other provisions of thel€&ct.”” Indeed, Verizon states that the
franchise fee, PEG/I-Net and mixed-use facilitiaglihgs were tefinitive constructionsf the
limitations imposed by these statutory provisiotisAs such, those constructions apply
immediately to all cable operators, as was the wdms the Commission held that cable modem
service was not a “cable service” in tBable Modem Declaratory Rulirfy

In that decision, the Commission concluded thaliven that we have found cable
modem service to be an information service, revérama cable modem service would not be
included in the calculation of gross revenues fuannch the franchise fee ceiling is

determined.* That decision applied immediately to all cablemors and all franchises going

forward while the Commission left for a further dgon whether franchise fe@seviously paid

27 Comments of Verizon at 2, 10-11.

2 |d.at 11.

2 |d. at 10.

0 1d. at 11 (emphasis added).

8 Inquiry Concerning High Speed Access to the Inteoner Cable and other Facilitie®eclaratory Ruling and

Notice of Proposed Rulemaking, 17 FCC Rcd 47982200
32 |d. at 4850-4851 (f 105).



to LFAs and collected from subscribers pursuar@dotion 622 were lawfully collected at the
time and whether those fees should be refuitied.

Just as th€able Modem Declaratory Rulimdgecision was effective immediately for all
cable operator¥,the same result obtains with regard to the Coniarigsdefinitive construction
of terms regarding franchise fees, PEG/I-Nets anedduse facilities.

Moreover, Verizon is wrong to suggest that cablerafors must be bound by franchise
agreement provisions that are inconsistent witHatheas interpreted by the Commission. The
whole point of the 1984 Cable Act was to define lmit what may and may not be insisted
uponor agreed tan franchise agreements. Courts have made dgadt the restrictions in
Title VI may not be waiveldy cable operators, and (2) that contracts treirenonsistent with
the Act’s provisions arpreempted® Therefore, existing agreements do not standamtiy of
applying the Commission’s conclusions on francless (or other issues) to existing operators
immediately.

Knology also takes an unquestioning approach imesig the Commission’s tentative
conclusions and “supports extension of the Commmissirules to all cable franchise
renewals’*® Others suggest that existing operators shouldeithe benefit of the “findings” in

theReport and Ordeuntil a new competitor enters the market eitheteuran existing most-

% 1d. at 4852 (] 106).

3% See Time Warner Cable-Rochester v. Roche3#e F.Supp. 2d 143 (W.D.N.Y., 2008arish of Jefferson v.
Cox Communications Louisiana, L 2003, WL 2163440 (E.D.La, July 3, 2003).

% See e.g., Cable TV Fund 14-1, Ltd., V. City of Nape, No. 96 C 5962, 1997 WL 433628 (N.D. IlI, July 20,
1997). See also Nashoba Communications Ltd. Partnershipwn of Danvers703 F. Supp. 16Xev’d on
other grounds893 F.2d 435 (1Cir. 1990).

% Comments of Knology at 3-5 (emphasis add&Be alscComments of WideOpenWest at 5 (suggesting that at

least “competitive” franchises should get the betréfthe “findings” prior to renewal).

10



favored-nation provisichor by modification of the franchise under Sect@% of the Act® or
through a “fresh look” approach.

None of these proposals for delay have any metit mspect to immediate application of
the Commission’s conclusions regarding franchiss f@EG/I-Net requirements and regulation
of mixed-use facilities to existing operators. MSTA and others demonstrated, the
Commission’s findings on these issues were resttesyor clarifications of existing law and
therefore, as a matter of law, apply immediatelglt@able operators subject to those provisions.
Once “definitively construed” for one set of cabljeerators, those provisions and any
clarifications apply to all cable operators immeelyawithout waiting for renewal time, or
enforcement of an MFN, or seeking modification dfaanchise or until the Commission deals
with unrelated requests for incumbent telephonepaom deregulation.

The FTTH Council made this point forcefully:

In theLocal Franchising Orderthe Commission issued a set of five findings to

“eliminate unreasonable barriers to entry intodakle market” and “encourage

investment in broadband facilitiesAll but two of these can be readily applied to

all existing franchisees prior to the date they lddoe eligible for franchise

renewal. Only the findings dealing with the timing of contitige entry and

build-out requirements arguably are relevant exelg to new entrants (post-

adoption of thd_ocal Franchising Order The findings related to franchise fees,

public, educational, and government (“PEG”) charmsmiahd institutional

networks (“I-Nets”), and mixed-use networks relbtgh to the award of [a]

franchise to a new entrant and the ongoing openretiof incumbent and
competing existing franchise®s.

Comments of Alcatel-Lucent at 2, 4.

Id. at 6-7. While the FTTH Council observes thatftachise fee, PEG/I-Net and mixed-use findingtap
immediately to existing providers and their frarsehagreements,” it also suggests the Commissiondero
“guidance as to the term ‘commercial impracticailin Section 625] so that existing cable operatoan
obtain relief by seeking to modify their franchagreements.” FTTH Council Comments at 3, 9. Thiwot the
appropriate proceeding to provide such “guidand®es as the FTTH Council notes, tReport and Order’s
key findings apply immediately to all operatorssamatter of law without the need to modify any &laise
agreements.

3 Comments of RCN at 2, 7-9.

0" FTTH Council Comments at 3 (footnotes omittedphasis added).

11



The FTTH Council explained that both legal andgyogrounds support immediate

application of the&Report and Order’sindings to existing operators:

These legal findings by the Commission interpretjsions of the statute
applicable to all cable operators without qualiftean. As such, and because they
bear very much on ongoing operations of existirgyilers,the Commission
should declare they are effective for existing étaise agreements as of the
effective date of thieocal Franchising Ordeand are to be enforced accordingly.
This Commission ruling is of sufficient importantcethe public interest that its
effectiveness should not be forestalled by posddnyyears or more while waiting
for existing franchise agreements to expire. lditt@h, as a policy matter,
because new entrants will operate under these, thleg should apply at the same
time to existing franchisees as w&ll.

For these reasons and those detailed in NCTA’sr@emts, the findings of theeport

and Orderrelating to franchise fees, PEG/I-Nets, and mixed-facilities apply to all cable

operators immediately.

Order’sfindings to existing operators. To the extensthoomments oppose application of the

findings relating to franchise fees, PEG/I-Nets amnged-use facilities to existing operators, they

THE ARGUMENTS AGAINST APPLYING THE ORDER’SLEGAL
CONCLUSIONS TO EXISTING OPERATORS IGNORE THE LEGAL BASIS
FOR THOSE CONCLUSIONS

Local franchising authorities and related groupgsose application of thReport and

generally misapprehend the legal basis for immedigplication of those findings to all

operators subject to the relevant statutory prowsi

and mixed-use facilities were either restatementdasifications of existing law. And the law

being addressed wast Section 621(a)(1) dealing with additional competifranchises; rather

As we and others have noted, the Commission’sriglas to franchise fees, PEG/I-Nets

1 |d. at 4-5 (emphasis added$ee alsdlime Warner Cable Comments at 6-7 (franchise fagSJPEG/I-Nets); 14
(mixed-use facilities); Comments of Charter at ft@r{chise fees); 14 (PEG/I-Nets).

12



it was Section 622 (franchise feésjection 611 (PEG/I-NetS)or Section 602(7)(C) (definition
of cable system.

As such, the issue is not, as local franchisinga@uties argue, whether Section 621(a)(1)
authorizes Commission action with respect to existiperators. Section 621(a)(1) is irrelevant
to the franchise fee, PEG/I-Net and mixed-use figdiinsofar as those findings apply to existing
operators. In this regard, NATOA incorrectly argtleat theReport and Ordefrest[s] on
Section 621(a)(1) and, more specifically, on itsvmion prohibiting LFAs from ‘unreasonably
refus[ing] to awardhn additional competitive franchis&” NATOA claims that “[e]ach of the
Order’s six findings is explicitly tied to the Commissiemalleged authority under Section
621(a)(1)’s ‘unreasonable refusal’ languatfelt then erroneously concludes that, because
“Section 621(a)(1)’s ‘unreasonable refusal’ prammsdoes not apply to incumbent cable
operators at all;” the Commission’s findings cannot apply to existipgrators. Similar

arguments were made by other local franchisingests’®

42 NCTA Comments at 10-17.
4 1d. at 17-19.

4 1d. at 19-20.

%5 Comments of the National Association of Telecomimations Officers and Advisors, et al. (‘“NATOA") &

(emphasis added by NATOA).
® 1d.

47 1d. at 6-7.

% See e.g, Comments of the Greater Metro Telecommunicat@mssortiumet al at 3 (“By its terms, the

‘unreasonable refusal’ provisions of Section 62(pxpply to ‘additional competitive franchise[gjpt to
incumbent cable operators.”); Comments of Fairfax@y, Virginia at 6 (“The Commission’s authority t
implement Section 621(a)(1) ends with the award fshnchise.”). Some recognize that the Commisaaiad
under provisions other than Section 621(a)(1) sbaply disagree with the Commission’s determinatioBee
Comments of the League of Minnesota Citetsal at 9 (“[T]he Commission attempts to rewrite atfwor of
Section [622] by setting forth certain limitatioos the franchise fee authorized by Congress uh@eCable
Act. Minnesota Cities strongly disagree with thelings of theOrder....")

13



NATOA and others also argue that an existing opesatcontinued ability to operate in
an LFA’s jurisdiction at the expiration of its cant franchise is governed not by Section
621(a)(1), but by Section 626, the Cable Act’s Bimn concerning renewal of cable franchises”
and “Section 626 does not empower the Commissiao tewhat it proposes in th&yirther
Noticg.”*

NATOA’s comments about Section 621(a)(1) and Sed®6 may be correct, but they
are irrelevant, at least with respect to applicatbbtheReport and Order’$ranchise fee, PEG/I-
Net and mixed-use findings to existing operatarke reason is simple: As NCTA and othiérs
have demonstrated, the Commission’s “findings” wesgatements or clarifications of existing
law under provisions of the Act other than Sec6@d(a)(1) which need not, and do not,

implicate Section 626 eithér.

49 NATOA at 6-7. See alscComments of Certain Florida Municipalities at £¢hditions that may be imposed
upon cable franchise renewals are governed byd@e6f6 of [the] Cable Act”); Comments of the Newsay
Division of Rate Counsel at 5 (“Section 626 of Aut sets forth the congressional policy on whatleg
requirements are imposed on renewals”); CommenEaiofax County, Virginia at 7 (“[F]Jranchise rendware
governed by Section 626, not Section 621(a)(1hef@ommunications Act”).

' See e.g.Comments of Verizon at 10, 11 (“Many of thoselfilgs and rules were based in large part on

provisions of the Cable Act that, on their faceplgpequally to all providers,” citing Section 62anchise fees)
in particular and noting that the conclusions rdgay PEG and I-Net requirements and local regutatipb
mixed-use networks “all recognized the limitatiamposed on LFAs by provisions of the Cable Act otthan
Section 621(a)(1)"); Comments of WideOpenWest @Miich of the franchisingdrder confirms existing law
and consequently applies to all cable operatordramghising authorities,” citing the franchise fewlings in
particular.); Comments of the Fiber-to-the-Home @mat 4 (FTTH Council recites the Commission’s
“findings” on franchise fees, PEG/I-Nets, and mixexd facilities and concludes that “[t]hese legadihgs by
the Commission interpret provisions of the stagigplicable to all cable operators without qualifica.”).

1 SeeComments of Charter at 8 (Section 622 and frandeiss); and 12 (Sections 611, 621(a)(4)(B) and REG/
Nets); Comments of Time Warner Cable at 4-6 (Sad@2 and franchise fees); 11-13 (Sections 611@) a
621(a)(4)(B) and PEG/I-Nets) and 13-14 (Section(8Pand mixed-use facilities). Time Warner Caldels a
further clarification under Section 622 which issistent with the clarifications the Commission madthe
Report and Order Specifically, Time Warner (at 9) asks that tternission clarify that, for purposes of
calculating the five percent franchise fee limit,aperator’s gross revenues should be determinaddordance
with GAAP. NCTA urges the Commission to make ttiatification.

14



In theFurther Notice the Commission itself made plain that, at leagt wespect to its
franchise fee and PEG/I-Net conclusions, it wagmglon provisions of the Act other than
Section 621(a)(1). It specifically cited Sectid226with respect to its franchise fee conclusions
and Section 611(a) with respect to its PEG/I-Neictasions and observed: “These statutory
provisions do not distinguish between incumbentsraw entrants or franchises issued to
incumbents versus franchises issued to new enfidntdothing could make it clearer that the
Report and Ordefindings rest on provisions other than Section 61). The same principle
applies to the Commission’s conclusions regardingdiuse networks under Section 602(7) of
the Act. As a result, the arguments made by NATEDA others which are premised on the
proposition that Section 621(a)(1) is inapplicaol@xisting operators and franchisees are
irrelevant to whether the findings made under ofitevisions of the Act apply to all cable
operators and apply immediately.

NATOA does belatedly and briefly acknowledge titet Commission did proffer “two
Cable Act statutory justifications” for its tentadi conclusions, citing Section 611 and Section
622, but it argues neither is valid. But it is NAA’s argument that will not withstand scrutiny.

As for Section 622, NATOA concedes that, unlike tase with Section 621(a)(1), “the
Commission does share concurrent jurisdiction wighcourts on Section 622 franchise fee
disputes....” But, NATOA argues, since there is no “currenpdig between LFAs and
incumbent cable operators concerning Section G22@ning,” extending thkeport and

Order’s conclusions would be “a solution in search of abtem.”® It argues that, in order for

2 Further Noticeat 1 140.
53 Comments of NATOA at 11.
> 1d.at 11, 12.

15



the Commission to address franchise fee issue® thest be a dispute that “directly impinges
on a national policy concerning cable communicatamd implicates the agency’s expertise.”

These arguments are off point. NATOA conceded, masist, that the Commission has
the authority to interpret and construe the fraseliee requirements in Section 622. The
Commission obviously has the authorityréstateandclarify existing law. That is what it has
done in this case. To the extent a “dispute” alerstatutory terms was needed for the
Commission to take the action it did, these issus® presented in the proceeding that led to the
Report and Ordeand provided a basis for the Commission to cldah#/franchise fee
requirements for all cable operators, since allsatgect to those provisions. In any event, these
issues are certainly joined in comments onRtaigher Noticeand are in need of resolution.
Indeed, if LFAs claim the right to charge more thia@ law permits, that is a “dispute” that is
ripe for national declaratory relief.

As for the Commission’s citation to Section 611sapport for its conclusions on PEG/I-
Net issues, NATOA asserts that “Section 611 gihesRCC no substantive authority or role
[but] merely codifies preexisting LFA authority tequire cable operators to provide PEG
capacity and facilities®® As a result, NATOA argues, Section 611 “provities Commission
with no authority to regulate or limit LFA PEG réements.®’

This argument is also without merit. Unlike tleese with Section 621(a)(1), where
authority to implement, enforce, and review gramd denials under that provision is placed

only in the courts and not the FCC, Section 611nwasuch limitations. The Commission has

> |d. at 11 citingACLU v. FCG 823 F.2d, 1554, 1573-74 (D.C. Cir. 1987) (emphasided by NATOA).
¢ |d. at 10.
5" |d. at 11.
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the authority to interpret, construe and clari§ytérms as it does with other provisions of its
governing statute except where a provision incluaei$ing language (as does Section
621(a)(1)). As a matter of policy, to assure tloenghission’s stated goals of national uniformity,
competition and consumer welfare, the same statust have the same meaning for all parties
subject to the statute’s requiremetits.

V. MOST FAVORED NATION CLAUSES

The Commission also sought comment on “what effeaty, the findings in thi©rder
have on most favored nation clauses that may beded in existing franchises?” Only a few
parties addressed the MFN issue. For example, &éwa Cities note that they “generally found
MFN clauses acceptable because the cities unddrdtadthe cities, as LFAs, would control the
franchise granted to competitive operatdfsBut, they note that “this model has changed under
the [Report andl Order since an LFA may now be forced to grant more fabla terms to a
competitive operator even if the LFA does not aghe¢ such terms are in the best interests of
the community.® They urge the Commission “to adopt policies stegngthen local authority

to adopt cable television franchises which meedlloommunity needs and interests by taking

8 The Minnesota Cities (at 21-22) take issue witlee particular findings concerning the definit@frfranchise
fees. First they argue that PEG access and itistid network obligations in agreements outsidéef
franchise agreement are not subject to the Fettaralhise fee cap and that institutional networkootments
paid for by local franchising authorities are nainichise fees. The short answer to these argurisetiizst
individual cases raising specific issues must l@dtadth on their merits in the courts. If suclsea exist, they
do not call into question the general rule and sigdcanchise fee clarifications made by the Corssion in the
Report and Ordewhich must be applied to existing operators. Msuota Cities also claim (at 22) that, in some
cases, institutional networks were provided askiitd contributions” and are not franchise fees.t e issue of
“in-kind” payments was addressed and clarifiedi®y€ommission in thReport and Ordewhere the
Commission concluded that they were subject tditteepercent franchise fee capeport and Ordeat 1 105-
108.

*® Further Noticeat 9 140.
80 comments of Minnesota Cities at 11.

61 q.
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into consideration the obligations already imposeaxisting cable operator&.”The New

Jersey Division of Rate Counsel observes that MElBUSes are matters that rest with the LFA
and the cable operator and should be dealt witthdse parties. The FCC has no role to play in
these purely local matter&’”

As an initial matter, cable operators need not oal}MIFNs to obtain the benefits of the
Commission’s conclusions on the franchise fee, REIBf and mixed-use facilities issues since,
as NCTA and others have shown, those conclusigply apmediately to all operators as a
matter of law. In any event, as NCTA noted ircitssnments; while MFN provisions will differ
from franchise to franchise, any relief providechew entrants must be made available to
existing operators under most favored nation clkuse

It is important to note that, as opposed to sommdaof level playing field clauses
(requiring other franchisees to match all of thgutatory obligations of the existing franchise),
most favored nation clauses are intended by théepdo relieve a franchisee of burdens not
imposed on other franchisees by the local franeiauthority. Moreover, MFN clauses serve
important pro-competitive and public policy purpe$y allowing cable competition to unfold
based on the price and quality of an operator’'slygets and services, not which operator has the
lesser regulatory burdens in its franchise. Agohtpb foster fair competition, MFN clauses are
especially important because cable companies fagessive competition from telephone

companies. Telephone companies’ resources vastéed those of cable companies, and the

2 1d. at 12.

8 Comments of the New Jersey Division of Rate Cebas6. The Comments of the Local Community Gimei

(Anne Arundel County, Marylaneit al) discuss (at 3-4) MFN clauses but erroneouslymés the
Commission’s interest to relate to “clauses undaickva cable operator may be contractually requioesktend
to a given community terms as good as those itddfto certain other (often nearby) communities.”

64 NCTA Comments at n. 69.
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telcos are aggressively seeking lower regulatorgdms in their franchises than the traditional
commitments made by cable operators to serviceaditity, PEG and other cable-related needs.
While the effects of the Commission’s conclusianlé vary from franchise to franchise
depending on the terms of any MFN, as a generaemabnsistent with the Commission’s
purpose in reducing unnecessary regulatory buraemstjing cable operators will — and should —
obtain the benefit of MFN provisions if new entisiate able to obtain franchise conditions more

favorable than those of the existing operator.
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CONCLUSION

As NCTA and others have demonstrated, with resjpeits “findings” on franchise fee
issues, PEG/I-Net requirements, and mixed-usetfasilthe Commission can and indeed — by
operation of law — must, afford identical relief fxisting cable operators who operate under the
same statutory provisions that the Commission Wagf\yang for new entrants. And that relief is
applicable, not just at the time of the operatoest renewal as the Commission tentatively
concludes, but immediately. Since its conclusieiib respect to franchise fees, PEG/I-Net
requirements and mixed-use facilities are base@statements of existing law or clarifications
of statutory provisions other than Section 621(aYie argument that the Commission has no
authority under Section 621(a)(1) to affect exgtoperators or franchises is irrelevant. The
Commission should and must apply those conclugmesisting operators and existing
franchises immediately.
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