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2 . 5 - 8 -  Depos i t s  - The fclloxing depos i t  p r 9 v i s i o n s  aze aF3plizabDle z z  
WJU'S. A deposit does nor  relieve =ne Customer  of t h e  res?onsibiliCy f o z  Z 
the prompt paymenr of b i l l s  on p r e s e n = a t i o n .  Z f  t h e  Customer re fuses  C'Z 
say a deposit tequired unden c h i s  Section, ATLT may z e f u s e  to provzde R ~ W  

service, OK . res t r ic t  01 deny e x i s t i n g  s e r v i c e  f o r  which the deposit 2s 
r e q u i r e d .  I n  l i e u  of a cash  deposit, ATLT w i l i  accept, as a tieposi-,, 
irrevocabLe a n d  'rornmetciafly sound Bank LcCrers of C r e d i t ,  
Guarantees. 

S u z e t y  Sands 

A. Deposit fox: Rtrrcurring Charges - The  Company will requi re  ' a  
depos i t  f r o m  a Customer { I J  who has d proven h i s t o r y  of lace payments to 
A T ~ T  or [Zl whose f i n a n c i a l  r e s p o n s i b i l i t y  is n o t  a matter  of record 
[de te rmined  i n  a c c o r d a n c e  w i t h  I., foflowingf - ATCT w i l l  hold t h e  d e p o s i t  
as security for trhe p a p e n t  of charges. The amount a f  th i s"dep6s l t  will 

three t i m e s  the sum of che e s t i m a t e d  average monthly usage c h a r g e s  
and/or t h e  mantthlly service charges. 

f 
4 

I I. To determine the f i n a n c i a l  responsibilicy of a Cuscomcr a n d / o r  the 
s p e c i f i c  amaunt o€ any deposit: required, ATLT w i l l  rely upon commercially * 

reasonable facrors  to access a n d  manage the r i s k  of  non- payment ,  These 1 
factors may i n c l u d e ,  bur d ie  no t  l imi ted  EO, payment hisrory  fo-r- ~ 

ce lecommvnica t i sns  servicf%F the number of years i n  business, h i s ~ o r y  of I 
service w i t h  AT&T, b a n k r u p t c y  history, c u i r e n t  accsunt. t r e a t m e n t  s t a t u s ,  : 
f i n a n c i a l  's taKement a n a l y s i s ,  a n d  commercia l  c r ed i t  bureau  r a t i n g  

B. Deposit For Shortfal l  Charges* - The Company w i l l  r e q u i r e  a d e p o s i t  
from a Cuscomer that meets e a c h  of the elements s p e c i f i e d  i n  1. t h rough  3., 
fo l lowing ,  t o  be h e l d  as a guarancee for rke payment of any c h a r g e  ehas may 
b e  i n c u r r e d  as a result of a f a i l u r e  t o  meet revenue o r  volume commitments 
3' meni tor ing  c o n d i t i o n s  [Shortfall Charge1 u n d e r  an ATbT t e r m  p l a n ,  f l e x  
plain, or o t h e r  discounr p l a n  w i t h  revenue o r  volume c o M t m e n t s  offered 
under t h i s  T a r i f f ,  or  a C o n t r a c t  Tariff under  which WATS is provided l a  
Pricing P l a n ) .  T h e  ainount of t h i s  de,p.osit w i l l .  n o t  exceed rhe e s f i m a t e d  
Shortfall Chazge,  t o  be de te rmzned  in__ac>ordance w i t h  t h e  a p p l i c a b l e  t a r i f f  
provisions under  w h i c h  s u c h  Shortfall Chhrges  would be a s s e s s e d ,  based on 
t h e  total annualized charges or usage ca lcu laced  a s  s p e c i t i e d  i n  t h e  
a p p l i c a b l e  c a t e g o r f  under 2 . ,  f o l l o w i n g .  ., A deposit will not be required 
u n d e r  chis Section L E  t h e  amount o f  t h e  F s t i r n a t e d  S h o r t f a l l  Charge i s  less 
Khan $300 ,000 .  A d e p o s i t  uifl be r e q u i r t i d  when e a c h  of t h e  t h r e e  f o l l o w i n g  
requirements 1s mec: 

1. The Customer h a s  s u b s c r i b e d  t o  a Pricing Plan that includes a 
zevenue O L  volume c o m c m e n t  based on chaxges  o r  usage 0 v e r . a  pe r iod  of one 
year or longer. 

2 .  The Customer  i s  i n  one of she f o l l o w i n g  c a t e g o r i e s  ( a ) -  t h rough  (Cl - 
For purposes of t h e s e  d e r e r n t i n a t i o n s , *  i f  a n y  coKIxnitment under  t h e  P r i c i n g  
p l a n  1s based on c h a r g e s  or u s a g e  over a period of l o n g e r  chan  one year, 

' 

t h e  e o m t r n e n t  will be t r eaeed  as a n  a n n u a l  commitment equal . t o  t h e  amount , 

of :he c o h t m e n t ,  divided b y  t h e  ntmber of months i n  t h e  commitment ;' 
per iod ,  m u l t i p l i e d  by t w e l v e  + 1 

1 *r 

la1 AT&T has a c c e p t e d  t h e  +stomer's order f o r  service u n d e ~  t h e  
Pricing Plan and t h e  Customer h a s  ' i d e n t i f i e d  l o c a t i o n s  o r  t e l e p h a n e  R 
c h a t  a t e  EO be served under  t h e  P r i c i n g  Plan, but the t o t a l  a n n u a l i z e d  
charges OX: usage from such l o c a t i o n s  and telephone nurriXatrs art less than 
50;  of t h e  a n n u a l  comrnitments a p p l i c a b l e  d u r i n g  t h e  f i r s t  yeax crf t h e  
Frlcrng P l a n .  Such coral annualized c h a r g e s  or u s a g e  w i l l  be  6 u e l v e  xirnes 
t h e  qreater of che pasc monch's b i l l e d  usage o r  ( i i t  the average G 
* S * ~ ~ O O  2 . 5 . 6 . .  **  DO^ agply  tot my triciag PLU ttrrt vps in u et ~kcrabrt S .  IPS5 o x  -1Zrr. . C 

err- prwscrrrslty on t h S ~  p q ~  CLP DOV br toopd OD ?'LQ~R 26.1 ccad 21.1.L. f ' 
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2 5 - 6. B - 2 - (a) Deposit for s h o r t f a l l  Charges - (continued) 

mcEtfiJ.jl billed usage d u r i n g  :he > reced ing  C w e l t t e  months, of iZ billed usace 
LnEormacisn i s  no t  available f a r  thk preced ing  
t h e  number af preceding months f o r  which such  b i l l e d  usage infczrnacion is 
a v a i l a b l e -  

(b) 

. c w e l , v e  months, then  duzrr,:* 

The Customer has b e e n  t ak fng  service under  rrhe Pricing Plan fox a t  
leasr: three  E u l l  b i l l i n g  months ,  and the total annualized charges o r  wag: 
uqdez: s h e  P r i c i n g  Plan are less than 805  of any c u r r e n t l y  a p p l i c a b l e  a n n u a l  
~~mmitrncnt  under the P r i c i n g  Plan .  Such total a n n u a l i z e d  charges  o r  usage 
will be t w e l v e  l i m e s  r h e  g r e a t e r  o f  (1) the past rnunth's b i l l e d  cha-rges or 
usage Or tii) t h e  average  monKhly b i l l e d  charges or  usage du r ing  :he 
c:uzzenc corrunittment period .  

P 

(e) The C u s t o m e r  has r eques t ed  tha t  AT&T remove s p e c i f i e d  l oca t ions  or 
ttleph~ne numbers from rht P r i c i n g  Plan, and t h e  t a r a l  annua l i z ed  charges 
O K  usage from t h e  l o c a t i o n s  or telephone numbers t h a t  would remain under 
t h e  P r i c i n g  Plan are less t han  80% of any cuorrently a p p l i c a b l e  c ~ ~ ~ ~ ~ n ~  
under ehe P r i c i n g  Plan- Such c o r a l  anntaarizcd c h a r g e s  or usage w i l l  be 
determined using t h e  same methodology as s p e c i f i e d  i n  (b), preceding. .  - 

3 .  The C u s t o m e r ' s  n e t  a s s e t s  (based on a review of an audited f i n a n c i a l  
staeernent, i f  a v a i l a b l e ,  and other i n f o r m a t i o n  a v a i l a b l e  to ATsT) are less 
rn%n t h r e e  rimes the amount o f  i t s  t o t a l  c a d u n e n t s  co ATGT under rariffed 
s e r v i c e  arrangements ,  o r  t h e  Customer*s f i n a n c i a l  responsibility is not a 
matorer of record (determined i n  accordance  with A. I,, preceding] .  

C. Interest: on a Cash D e p p s i t  - I n r f r e s t  will be pa id  t o  a Customer 
for lrhe pe r iod  r h a t  a cash  d e p o s i t  is held by AThT- The i n t e r e s t  rate used 
Will be a s  f o l l o w s :  

I 

I.  Simple i n c e r e s t  a t  t h e  rate of- six p e r c e n t  annually unless a 
different r a t e  has been e s t a b l i s h e d  tii*"the a p p r o p r i a t e  l e g a l  a u t h o r i t y  i n  
t n e  s t a t e  where WATS 1s i n s t a l l e d ,  i n  w h i c h  event Chat rate will apply .  

r I+ 

2,  When t h e  Lacal Exchange Company's: l a c a l  exchange service t a r i f f  
a p p l i e s  a Lace Paymenr Charge, the same * i n t e r e s t  tare a p p l i c a b l e  to that :  
l a c e  payment Fharrge urll, apply. 

D. R e t u r n  of a D e p o s i t  - A n y  d e p o s i t  f o r  r e c u r r i n g  charges  c o l l e c t e d  
under A . ,  p z t ; c e d i ~ g ,  wall be c r e d i t e d  ta a Customer's accaunt  i f  
a p p l i c a b l e ,  when t h e  Customer has  e s t a b l i s h e d  credit ,  o r  when t h e  Customer 
has e s t a b l i s h e d  a pacompr paymenr record wirh AT6T f o r  ane year. Any 
deposit: f o r  shortfall charges  c o l l e c t e d  under  B., p reced ing ,  will be 
c r e d i t e d  t o  a Customer's account, up& demand o f  t h e  Customer, when the: 
Cusrrsmer's actual b i l l e d  charges  Q T  usage  under t h e  P r i c i n g  Plan during the 

- c u r r e n t  cormnicment pe r iod  divided by  t h e  number of monchs e l a p s e d  i n  t h e  
current tommiemtnr. periad, m u l t i p l i e d  by twelve ,  a re  at f e a s t  80% of  each 
currently a p p l i c a b l e  annual. c a m l r m e n ' ~  under  t h e  P r i c i n g  Plan, for: t ic leasr, 
three consecu t i ve  months. ATLT may require a "'new d e p o s i t  even after a 
deposit has been r e r u r n e d  to the! Cusromer unde r  this Section i f  the 
conditions of S e c t i o n s  A. or  B . ,  pr'eceding, are m e t ,  When t h e  s e r v i c e  f o r  
whlct.1 che  deposir :  has been r e q u i r e d  is d i s c o n t i n u e d ,  t h e  d e p o s i t  is applied 
W che f i n a l  bzll and any c r e d i t  balance  i s  rclfunded to che  Cuscomer with 
a2:plicabl.e i n c e r e s t  a cc rued .  

4 
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the FCC, and thus we would have been grand fat here^! AT&T instead has tried to rely on security 

deposits and fraud allegations. 

51. 

the court was befo the FCG. AT&T held up the Court for months before we were able to get 

before Judge Politan. AT&T argued to Judge Politan that he should not rule on this because the 

ruling was coming from the FCC very soon. It was quite clear to the court that when AT&T pulled 

T&T told the Federal District Court that the exact issue that was b e ~ ~ r e  

the transmittal from the FCC that it was a tacit admission that it knew at best for AT&T our plans 

would have been grandfathered and at worst, totally rejected. 

52. A~ached as Exhibit F is a copy of one of the briefs s~bm~tted by the p~aintiff~ in 

reference to these transmittals. We had every right to assign our end-user accounts in 

accordance with the tariff, There was nothing in the tariff that prohjb~ted us from doing these 

assignments. AT&P could only try to rely on a provision in their tariff that has to do with stealing 

WATS. The issue of these assignments being viewed as stealing VVATS is absurd. 

53. AT&" would never have ~ t t ~ ~ ~ t e ~  to file that t ~ a n ~ ~ ~ t t a l  for tariff ~ ~ a n ~ e  

on account assi nrnents if it really t h o u ~ ~ t  it could rely on o ~ ~ e r  tariff s ~ c t ~ o ~ s ~  The facts 

are: AT&T would still be receiving the same minutes and would be still getting paid for these 

minutes, but AT&T refused to allow us to assign all the accounts. The tariff simply does not 

prohibit what we did In fact the tariff and AT&T's own form, the Transfer of Service or i--" 
Assignment (TSA) form, made it possible. We did an assignment of end-user accounts as per the 

tariff and what had been commonly accepted in the marketplace for 

--- 
-_pri"bF4 

54. Attached as Exhibit G is a document produced by my office staff and sent to our 

attorneys s h o w ~ n ~  a very small sample of a couplc; hundred accounts that were assigned from 

one corporations plan to another corpor~tion~s plan. In this document it explains that AT&Ts 

office had approved the assignments. We did assignments in the thousands of accounts 

between aggregators. We assigned accounts to whatever plan we wanted. When we assigned 

accounts with other aggregators the aggregator receiving the accounts would fax the end-users 

and tell them that if they had any questio~s to call the new aggregator for service issues. 

17 
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. 3) Yau could merge one or more plans intu ahother AT&T @an. 4) You cuufd assign i ~ d ~ v i d ~ a f  

plan to another plan, which'we did hundreds of times, until AT&T . end-user accounts from 

stapped the ~ ~ ~ ~ ~ ~ e n t  from Cambined Companies to PSE. 
. *  

r 

.. 67. These types of transfers were bone' many times. Since this typi of transfer is a 
f .  

~ j g ~ i ~ ~ ~ ~  issue attached as Exhibit 1 is a TSA form showing how a~~~~~ were assigned to 

another aggregatur. fhe other aggregabr was faxed this TSA and they signed it and' sent it to 

AT&T to. be processed. AT&T taak all the accounts aff "Graup 53* an my plan and assigned them 

to Amedtel800 tnc's pian. There were so many theusands of.aecounts being assigned between 

. .  

I 

I 
9 aggregator plans that AT&T instiNed a tkriff change to institute a fee when individual accounts . . .  

. 
were assigned ~~~~~ CSTPtt RVPP plans. That fee was in fact aftowed by the FCC to b e  

. .  
. added to the AT&T tariff. The tariff provides For a $50 fee For assignments. f CG tariff page 

61,16.1 at 3.3.1.Q attached as Exhibit J. 

68. . Then around July af 1996 AT&T went ahgLad and placed shortfall penalties an our 

end-users bills. in numerous letters, A?&?' was told by both ~ r : S ~ ~ ~ ~  and myself that it shauld 

not put r n i ~ ~ ~ ~ ~ s  of dallars of s ~ ~ ~ a ~ ~  penalties on our end-users ~ccuurEs for several reasuns: 

69. . The Plans Were Atf Prs JuneWth, 1954 bsued RVPP-I0 Pfan;. We taped 

several of ou," AT&T natianal account reps telling .us that you always will b e  considered a pre 

June -I Tm, 1994 plan and no shortfail penalties can ever be assessed 'against the plans if we 

timely restructured the ptans before the fiscal year end true up charges were inflicted. I explained 

that even if it was ROW ~ ~ ~ e r p r e t ~ ~  that a restructured CSlPlt RVPP pian was actually new, I 

woufd have previsusly been able to'have enrolled aver 60% of the end-users in the market place 

who were on LSTP tern plans with AT&T directly, instead of walking away &OM them. The 

volume of accounts that 1 would have been able ta put on my CSlPll RVPP plans in the previous 

years before the alleged Shortfall would hav? made the issue in Jury of 1996 Of whether Of not W@ 

werein shortfiafl a non-issue. We ~ ~ u ~ d  have easily ?ad the volume. . 

, .  70. The issue in July of 19% was whether we were stitf protected as a pre 

June1 T'h1994 gfaidf&&ed plan. We knew in July of 1996 that there were some plans that wefs 

shod in vulurne if they were interpreted as post June t 7,1994 plans. Shbrtfafl would never have 

- JR 451 
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responsibilities it maintained after the CCIPSE transfer." my 19, 1995 Orda at 10 (AA 1037). 

AT&T estimates that the lnga companies currently owe AT&T shortfall charges of 

approximately $20 million. Williams 2d Supp. Cert. T[ 4 (AA 1260). Moreover, Mr. Inga 

has represented to AT&T on several occasions that he might leave AT&T with a substantia1 

financial loss and no recourse, by leaving his liabilities in companies with no assets and then 

having these companies file for bankruptcy. & Meade 2d Supp. Cert. fl 4 (AA 1266); 

Fitzpatrick Cert. 7 4 (AA 166); Umholtz Cert. 7 4 (AA 173). 

In these circumstances, where the party from whom AT&T would be required to 

seek recourse would be effectively "insolvent and its assets in danger of dissipation or 

depletion," the law is clear that AT&?: would be irreparably harmed. v. Blinder 

ob- & C o A ,  903 F.2d 186,205 (3d Cir. 1990) (quoting I>eckert v. ~ 

u, 3 1 1 U.S. 282,290 (1 940)). 

ourt's two reasons for its conclusion that AT&T would sufFer "little 

or no harm" if the injunction issued were both incorrect. First, it reasoned that end users would 

continue to pay AT&T for the service they took regardless of whether they took service under a 

CSTP I1 plan held by CCI or Contract Tariff 516 held by PSE. In fact, AT&T is not merely at 

risk for nonpayment ofthe 

to AT&T, but also for plaintiffs' 

laintiffs from the revenues they 

5 (m 126 1). Moreover, plaintiffs' proposed transfer would greatly increase the probability that 

plaintiffs would in fact become responsible for shortfall charges. This is because the traffic that 

would be shifted to PSE's Contract Tariff 516 cannot be s ~ r n u ~ ~ ~ o ~ s ~ y  used to satisfy 

- 33 - 
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question of any preliminary relief, and that it was incumbent on the plaintiffs to institute 

appropriate proceedings at the FCC. (Id. at 7-8). 

In July 1996, the Inga Companies filed a petition with the FCC seeking rulings on several 

issues, including a finding on whether: 

[a]t the time of the attempted transfer . . . in or about January 1995, by CCI to 
PSE, of the end user traffic under CSTP-I1 plans held by CCI, neither Section 
2.1.8 of AT&T’s Tariff FCC.  No. 2, nor any other provision of AT&T’s 
Tariff, + - prohibited CCI from transferring the tariff without also transferring the 
CSTP-II plans with which the traffic was associated, 

(See FCC Opinion at 6 Arleo Cert., Ex. 6). That request describes the issue referred by the 

District Court on primary ~ ~ i s d i ~ t i o n   ground^.^ In March 1997, the Court stayed this matter 

pending final disposition of any matters before the FCC. (March 12, 1997 Order, Brown AE., 

Ex. B). 

In the course of the proceedings before the FCC, the Inga Companies raised an array of 

issues. While their primary claim was that $ 2.1.8 was inapplicable, th 

section would not have authorized AT&T’s conduct even if it did 

’ (1) outstanding assumption of “all obligations” of the former customer, “iinclzc 

indebtedness and (2) “the unexpired portions of any minimum service period.” But the Inga 

Companies asserted that only the latter obligations must be assumed and that the term and 

volume requirements at issue here were not matters that had to be assumed, relying on the 

~ _ ~ -  

xI_;_~-&-.-*------- I -- 

---’---- -------------------- 
------”- 

+-- 

After the May 1996 decision, there was a s e ~ l e ~ ~ n t  between AT&T and CCI. Thereafter, the 
Inga Companies moved to “realign the parties” and sought to assert claims against CCI. Judge 
Hedges denied the motion, holding that the Inga Companies’ claims against CCI would have to 
be in a separate action, (See March 10, 1998 Order, Arleo Cert., Ex. F). The Inga Companies 
then filed suit in this district, and AT&T was not a party to that action. Plaintiffs’ statement here 
that “this C~ur t ”  determined that their claims were not compromised by the AT&T/CCI 
settlement is misleading because the ruling (whatever it actually says) was in the Inga 
CornpanieslCCI case, 



(irrelevant) ground that the minimum term for other WATS semi 

J A  187. (See Tariff No, 2, tj 2.5.5, Brown Aff., Ex. C). Second, the Inga Companies asserted 

that, in any event, AT&T was in no danger of suffering unremunerated shortfall obligations 

because the plans at issue were somehow pre-June 1994 plans and were somehow exempt fiom 

shortfall liabilities. (See Reply Comments submitted by the Inga Companies in the FCC 

Proceeding at 7-1 1, Brown Aff., Ex. D). Third, the Inga Companies argued that the fact that 5 

3.3.1.Q of AT&T’s tariff imposed a $50 per location transfer fee somehow supported its claims 

that traffic could be transferred without liabilities. (See Tariff No. 2, 5 3.3.1 .Q, Brown Aff., Ex. 

E). Fourth, the Inga Companies made arguments based on what they alleged to be thousands of 

comparable prior transfers. (See submission by the Inga Companies in the FCC Proceeding, 

Brown Aff., Ex. F). Finally, the Inga Companies relied on the ground that AT&T had filed and 

then withdrawn m tariff transmittal (No. 8179) that did no more than codify the existing 

requirements of AT&T’s tariff. (See the Inga Companies’ Joint Petition for Declaratory Ruling 

in the FCC proceeding at 19-20 and attached exhibit, Brown Aff., Ex. C). In addition to making 

each o f  the foregoing arguments before the FCC, the Inga Companies repeated them in a filing 

made with the D.C, Circuit. (See the Inga Companies’ submission to the D.C. Circuit, Brown 

Aff., Ex. H). 

In the FCC proceedings, AT&T refuted all these arguments. It demonstrated that 0 21.8 

applies and required PSE to assume the volume commitments associated with the transferred 

traffic and that, in all events, the antifiaud provisions of AT&T’s tariff authorized denial of tlie 

transfers. 

In its October 17, 2003 Memorandum Opinion, the FCC stated that the District Court 

referred “the issue of the transfer of the aforesaid plans andlor their traffic as between [CCI] and 

8 
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under the tariff provisions governing the [Revenue Volume Pricing Plan (“RVPP”) and the 

Customer Specific Tern  Plans TT (“CSTP II”)] PIans at issue in this matter.” 

demonstrated in its Further Comments that under the relevant tariffs Petitioners were 

AT&T’s customers of record and that AT&” did not have any carrier relationshp with 

- ~ - - - * -  -_-_ .*yI 

5 

---- e-- ~~- -- 

Petitioners’ customers (the “end users’’). Petitioners do not dispute the accuracy of these 

statements; just to the cantrary, they repeatedly concede that they, and not AT&T, had the 

exclusive carrier-customer relationship with the end users. Similarly, the Petitioners 

acknowledge that, although AT&T also rendered bills to Winbaek & Conserve’s end users 

on behalf of the latter entity, the billing arrangement selected by the reseller did not create 

any carrier-customer relat ions~p between 

v -------=--*wL-- ’ - ----_.Ix1 

C ’  -c--r T-.~-------- 
.”-..- 

- 
- 

I ---.-.---*- 

- 
Second, the Public Notice requested comment on the remedy that AT&T 

could exercise under its AT&T’s Tariff F.C.C. No. 2 “if AT&T had reason to believe that 

its customer is violating Section 2.2.4-of that tariff by [ulsing or attempting to use [800 

service] wit6 ;he intent to avoid the payment, either in whole or in part, of any of 

[AT&T’s] tariffed charges by . . . [ulsing ~ r a u d ~ ~ ~ n ~  means or devices, tricks, [or1 

schemes.” Petitioner’s Comments do not address this issue at alf. Instead, they principally 

argue issues which were not referred to the Commission by the federal courts, and noneof 

which were withk the scope of the Cornrnission’s February 13,2003 Public Notice. 

Absent a Cornmission directive to the contrary, AT&T will not address these extraneous 

*z 

arguments in this filing. Moreoyer, with respect to the second issue f?amed in the Public 

Notice, AT&T showed in its Further Comments - and that showing now stands 

unrebutted - that its tariff authorized AT&T to withhold coasent to Petitioners’ 

“fractionalization” scheme because AT&T had reason to believe that the request to 

.--- 
2 

: - 2 -  

t 
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locations. that you have designated for inclusion under your discount pIan,” emphasis in 

the original); Exhibit B (informing end users that when they buy from an aggregator [such 

as Petitioners] they are not customers of AT&T but rather customers of the aggregator; 

that aggregators “are not agents or employed by AT&T”). Petitioners also concede that 
2-f 

Petitioners, not the end-users. Petitioners’ Comments at 7,B 11 (while AT&T did the 

billing, the aggregator set the rate and the aggregator was Iiabfe to the extent that the end 

I 4- 

user did not pay), Tf 12 (although AT&T did the billing, “service on the account was done 

soteiy by the a ~ ~ ~ g a t o r ” ~ ;  13 (the end user was the “aggregator’s customer”) and at 8, 

7 14 (after discussing the billing by AT&T, referred to the “lack of any customer 

r~lat~onship between AT&T ,and the aggregator’s end user.”) see also at 26, 779.  

or8 thus requires the Commission to deny Petitioners’ 

request for declaratory relief. 

already demons~~ted,  as AT&T’s ~usto~ers-of-record Petitioners were precluded under 

the governing tariff from transferring their CSTP 11 Plans to PSE unless PSE agreed to 

assume all of Petitioner’s ob l i~a t io~s  under those same plans, inctuding tariffed shortfall 

and termination  charge^.^ There is no merit to Petitioners’ contention that, because it had 

Section 3.3.1 .Q of AT&T Tariff F.C.C. $0- 2; see dso, AT&T Corp. Further 
Comments, filed April 2,12003 (“‘AT&T’s 2003 Further Comments”) at 7-8. 

Sections 2.1.8.B of AT&T Tariff F.C.C. No. 2; see also, Comments of AT&T 
Corp. in Opposition to Joint Petition for Declaratory Ruling and Joint Motion fur 
Expedited Consideration, filed August 26, 1996 (“AT&T’s 1996 Initial 
Coments”) at 10- I 1. 

/ 3 1  

i 

4 

(footnote continued on following page) 
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d o c h e  of primary jurisdiction. The court noted that the doctrine of primary jurisdiction 

requires a court to refer a question to an expert administrative agency where the question is 

outside "the conventiond experience of judges," where "the exercise of administrative 

discretion" by the agency is required, or where the question is "entrusted to a particular agency 

whose resolution of the matter might best afford uniformity and consistency of conclusion." u. 
at 13-14 (citing Mical v. , 1 F.3d 1031, 1038 (10th Ck, 1993)) (kA 1040-41). 

Applying those standards, the court held that the dispositive legal question was "inherently 

within the realm of the Communications Act and its regulatory mechanisms" and "not within the 

conventional experience of trial  court^,^' but rather was "uniquely within the expertise and 

experience of the FCC." May 19. m5 Or& at 15-16 (AA 1041). Accordingly, the court stated 

that it would "express no opinion as to this issue" and referred the issue to the FCC for decision. 

u. at 17 (AA 1044). 

In so holding, the court did not specify the manner in which plaintiffs were to 

seek an FCC decision on the issue. In t i i s  regard, in the briefing that led to the my 19. 1995 

Order, the parties had referred to the possibiIity that FCC proceedings on a recently-filed 

proposed revision to AT&T's Tariffs 1 and 2 (AT&T Tariff Transmittal 8179) couId moot or 

directly relate to the issues raised by plaintiffs' ~ornplaint.~ However, the District Court stated 

179 would have made explicit that an existing customer could not 
r even "substantially all 800 numbers on an existing plan" under circumstances where it 

would not be able to meet volume or term commitments unless the new customer agreed to 
assume all of the existing customer's obligations. & Meade 2d Supp. Cert. fi 7 (AA 1267). 
That tariff transmittal would have foreclosed any request for injunctive relief in this case if it had 

d substituted a new ~ ~ s ~ i ~  which would 
"achieve AT&T's specific purpose" in a different way. lLc%. 77 10-16 (AA 1268-70). The new 
transmittal was filed on October 26, 1995, after AT&T had conferred with the FCC, 

- 12- 
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A. The Commission Cannot Grant Declaratory Relief Where There Is A 
Material issue Of Fact in Dispute 

Declaratory relief under Section 'l.2 of the ~ o ~ ~ i s s ~ ~ n ' ~  Rules, 47 C.F.R. 

$j 1.2, cannot be granted by the ~ o m ~ i s s i o ~  "where, as in the present case, all relevant 

facts are not clearly developed and essentially und~s~ute~ , "  In the Matter of Cascade 

Utilities, 8 FCC Rcd'781, 782 (1993) ,eitina to Aeronautical Radio, Inc., 5 FCC Red 

2516 (Corn. Car. Bur. 1990) and ~ ~ . ,  4 FCC Rcd 550, 551 (Corn. 

Car. Bur. 1989). Instead, fact-based ~ i ~ p ~ ~ e s  must be resolved t ~ r ~ u g h  a ~ o ~ p l ~ i ~ t  

P 

I 

proceeding where the parties "through discovery, would have an opportunity to develop 

the factual record to resolve this dispute" Aeronautical Radio. Inc,, supra, 3 FCC Rcd 

at 251 8. 

B. A ~ a t e r ~ a ~  Issue of Fact Exists As To Wheth~r AT&T Had Reasonable 
~ r o ~ ~ d s  For Beiieving That The Purpose And Effect Of The Transfer 
Mere To Defraud ATilT 

customer confirms in writing that it "agrees to assume a obl j~a t j~ns  of the former 
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plaintiffs if the Cour t  denies injunctive relief now in the event 

a later judgment is awarded p l a i n t i f f s .  But. whether these 

plaintiffs can s a t i s f y  the f u l l  amount of * t h e i r  tariffed 

liabilities to AT&T i f  the Cour t  erroneously grants their relief 

is, sta ted  generously,  highly uncertain. The equities also favor 

ATbT because i t  is plaintiffs, not AT&T, who seek to evade the 

ations of the t a r i f f ,  

 he publie interest, ~ ~ r e u v @ ~ ~  is served by denying the 

plaintiffs' motion and referring this matter to the FCC on the 

grounds of primary jurisdiction. W i t h  the core issue regarding 
/ f  I !  


