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COMMENTS OF TIME WARNER TELECOM INC. 

  Time Warner Telecom, Inc. (“TWTC”), by its attorneys, hereby files these comments in 

response to the 5th Annual NOI on Broadband Deployment.1 

I. INTRODUCTION AND SUMMARY 

Business-class broadband services are crucial to the U.S. economy and society.  

Application service providers, online retailers (an increasingly significant component of the 

economy), healthcare providers, and all other businesses that rely on connectivity can function 

more efficiently if high bandwidth services are available at reasonable prices.  Similarly, 

national, state and local governments can more effectively serve their citizens when they can 

                                                

1 Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All 
Americans in a Reasonable and Timely Fashion, and Possible Steps to Accelerate Such 
Deployment Pursuant to Section 706 of the Telecommunications Act of 1996, Notice of Inquiry, 
GN Docket No. 07-45 (rel. Apr. 16, 2007) (“NOI”). 
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depend on reliable broadband connections efficiently provided.  Consumers also rely on 

broadband connections serving their places of employment as their only means of accessing the 

Internet.  In 2004, the FCC concluded that “64 percent of people who are employed full or part-

time go online in the workplace.  Of this group, 67 percent of people who are employed full or 

part-time go online using a high-speed connection.”2  This is likely still true today.  Moreover, in 

2006, eight percent of Americans relied on Internet access at work as their sole source of 

connectivity.3  In addition, consumer broadband access is valueless unless the businesses and 

government agencies with which consumers seek to communicate do not have efficient 

broadband connectivity.  For these reasons, high prices and foregone innovation in the provision 

of broadband services suitable for business applications have ripple effects throughout the 

economy and society.   

Despite the importance of broadband for businesses, the FCC has done nothing to 

promote deployment of these services and it has done nothing to study the full extent of existing 

market failures in this area.  As the GAO has recently demonstrated, the Commission’s lack of 

attention to business-class broadband deployment has had important negative consequences.  In 

1999, the FCC price-deregulated special access, including DS1 and DS3 services, based on the 

assumption that substantial facilities-based competition would restrict the ability of ILECs to 

exercise their market power.  The Commission subsequently eliminated unbundling for 

broadband, packetized loops needed to serve businesses.  The FCC has for at least 4 years 

                                                

2 See Availability of Advanced Telecommunications Capability in the United States, Fourth 
Report to Congress, at 33 (2004).  

3 See Pew Internet & American Life Project, Home Broadband Adoption 2006 (May 28, 2006), 
available at http://www.pewinternet.org/pdfs/PIP_Broadband_trends2006.pdf (last visited May 
16, 2007). 
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understood, however, that carriers generally cannot deploy broadband facilities at a DS3 capacity 

or lower because the revenue opportunities associated with such services do not make up for the 

cost of deployment.  Yet, the FCC has never addressed the consequences of this problem for 

special access prices and has not even studied the business class broadband transmission market 

nationwide or in those markets where pricing flexibility has been granted.   

After conducting its own study, the GAO determined last year that the FCC has 

eliminated price regulation of ILEC broadband facilities used to serve businesses in many 

markets with little actual CLEC facilities deployment.  As a result, the GAO confirmed what 

many had suspected; in those markets where price regulation had been eliminated, ILECs have 

exercised their market power to raise rates.   

The FCC’s failure to take action to promote deployment of business-class broadband 

services represents a fundamental abdication of its responsibility to ensure the reasonable and 

timely deployment of broadband under Section 706 of the Communications Act.  There is simply 

no way to justify the Commission’s inattention to broadband services that are essential to the 

economy and government.  All of the available data indicates that ILECs continue to possess 

market power over transmission facilities serving the business market.  Moreover, TWTC’s own 

experience demonstrates that the incumbents are abusing that market power to stunt the 

deployment of critical broadband services such as Ethernet.  The FCC should therefore act 

immediately to, among other things, place ILEC special access and Ethernet facilities under price 

caps and ensure that packetized UNEs are available.  Similar regulation in the UK and Japan has 

shown that increased price regulation of TDM and packetized incumbent facilities has lowered 

prices, increased consumer choice and has had no material negative impact on ILEC investment 

incentives. 
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But the Commission must also collect detailed information about the extent of business 

class broadband deployment so that it can make appropriate adjustments to its regulatory regime 

going-forward.  In so doing, the Commission should adopt a consistent and sound means of 

defining the relevant product and geographic markets, such as the DOJ/FTC horizontal merger 

guideline methodology.  It should then collect information regarding facilities-based deployment 

for each relevant business market.  For example, the FCC should track the extent to which 

carriers are deploying Ethernet facilities, as Ethernet is becoming increasingly demanded by 

businesses.  As an initial matter, the FCC should examine a handful of geographic areas across 

the country to obtain a better understanding of the scope of CLEC facilities deployment to the 

business market.  Only a combination of initial action to address a known problem and further 

study of market realities will fulfill the Commission’s Section 706 charge to promote 

deployment of broadband to businesses. 

II. PAST SECTION 706 REPORTS HAVE FAILED TO ANALYZE THE EXTENT 
TO WHICH BUSINESS CLASS BROADBAND IS BEING DEPLOYED 

While the FCC has focused on mass market broadband services in its past 706 reports, it 

has not specifically tracked broadband services offered to businesses or taken into account the 

substantial differences in broadband technologies used to serve businesses and mass market 

customers.  Given the well-known market failures in the business market, this is an obvious and 

significant problem.  Moreover, past Commission conclusions that advanced services are being 

deployed on a reasonable and timely basis are of no relevance to business class broadband 

services. 

First, past reports have focused almost exclusively on residential/SOHO mass market 

offerings largely limiting the analysis and data collection to DSL, cable modem and satellite 



 

5 

service.  As the FCC has repeatedly found, these services are generally not capable of serving 

any but the very smallest business customers.4 

Second, the FCC’s data has failed to capture the different technologies demanded by 

business customers.  The industry is fast deploying and businesses are increasingly demanding 

IP-based products that offer high levels of scalability and flexibility not previously offered by 

circuit-switched, TDM-based offerings.5  Business class Ethernet service is a prime example of 

such a new product.  Unlike TDM-based broadband services, Ethernet can be delivered at highly 

flexible capacities, can provide advanced quality-of-service and packet prioritization features, 

and can connect directly with customers’ LANs without protocol conversions from TDM-to-

Ethernet.  These attributes provide substantial cost savings and valuable features to businesses.  

Moreover, unlike other packetized services like Frame Relay or ATM, Ethernet provides true 

multi-point to multi-point connectivity, allowing businesses to tightly integrate their operations 

in multiple offices using IP-VPN services.6  The Commission has completely neglected the 

promotion and study of these services.   

 Third, the FCC’s data collection scheme focuses on metrics that are not necessarily 

relevant to business customers.  For example, the FCC seems to believe that increases in 

bandwidth are a clear indicator that broadband services are becoming more advanced, feature-

                                                

4 See, e.g., Unbundled Access to Network Elements; Review of the Section 251 Unbundling 
Obligations of Incumbent Local Exchange Carriers, Order on Remand, 20 FCC Rcd 2533, ¶¶ 39, 
193 (2005) (“TRRO”). 

5 Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, Report 
and Order and Notice of Proposed Rulemaking, 20 FCC Rcd 14853, ¶ 39 (2005). 

6 Cisco Systems, White Paper, “Understanding Intelligent Carrier Ethernet: Bringing the 
Advantages of Ethernet to the Service Provider,” at 1 (October 2003), available at 
http://www.cisco.com/warp/public/cc/techno/lnty/etty/ggetty/prodlit/intgn_wp.pdf (last visited 
May 16, 2007). 
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rich and useful.7  But bandwidth is not the only factor that determines businesses’ purchasing 

decisions.  For example, broadband services demanded by businesses in some cases actually 

provide lower downstream bandwidth than the highest grade-consumer broadband service.  

Many cable companies provide “business class” cable modem service at downstream speeds of 

up to five Mbps for approximately $100.8  By contrast, Ethernet and TDM-based services that 

provide similar or less downstream bandwidth are sold for several times that amount by TWTC 

and other carriers.  That is because Ethernet and TDM-based services provide advanced features 

and services, including high security, guaranteed reliability and compatibility with PBX systems 

and have the ability to provide multiline or directory number hunt services that may not be 

available from mass market DSL and cable modem services.9  As the FCC found in the TRRO, 

the fact that cable modem and TDM-based broadband services command very different prices 

seems to indicate that these services belong in different product markets.10   

                                                

7 See Industry Analysis and Technology Division, Wireline Competition Bureau, FCC, High-
Speed Services for Internet Access: Status as of June 30, 2006, at Table 5 (showing high-speed 
lines by information transfer rates as of June 30, 2006). 

8 See, e.g., Time Warner Cable Business Services, 
http://www.twcnyc.com/index2.bus.cfm?c=new_bus/roadrunner (last visited on May 16, 2007) 
(offering Business Class Pro high-speed Internet service at downstream speed of up to 5 mbps 
for $109.95 per month in the New York metropolitan area). 

9 See Ex Parte Letter from John T. Nakahata, Counsel to General Communication, Inc., to 
Marlene Dortch, Secretary, FCC, WC Docket No. 05-281, at 6 (filed Nov. 14, 2006); TRRO ¶ 
193 (“Competitive LEC commenters explain that bandwidth, security, and other technical 
limitations on cable modem service render it an imperfect substitute.”). 

10 See id. ¶ 193 (“Commenters also note that businesses that do not require DS1 loops are willing 
to pay significant more for them than the costs of a cable modem connection, which also 
indicates that the two are not interchangeable.”); see also id. n.119 (quoting ALTS Reply 
Comments at 33). 
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 Fourth, the FCC has also focused on the extent to which the number of fiber loops has 

increased nationally, but this is not a particularly reliable indicator of the extent to which 

competition has developed or deployment achieved in the business market.  Most importantly, 

the fact that a service is delivered over copper or fiber does not necessarily indicate whether the 

service is capable of serving the business market.  For example, many DS-1 services are actually 

provided over copper loops.  Advances in recent years have also permitted carriers to provide 

Ethernet and other high capacity services demanded by businesses over copper loops.  Indeed, 

many carriers are now using leased ILEC copper loops to provide Ethernet-over-copper at 

symmetrical bandwidths of up to 50 mbps/sec.11  At the same time, certain fiber-based, very high 

bandwidth services such as Verizon’s FiOS are marketed almost exclusively to the mass market 

no doubt because they lack features demanded by most business customers.  Therefore, the 

increasing deployment of fiber, while relevant, is not dispositive of whether businesses are better 

served by facilities-based broadband providers than has been the case in the past.    

 Finally, as the GAO and others have indicated, the FCC’s collection of broadband 

deployment within areas associated with zip codes does not provide an accurate picture of 

broadband deployment for businesses.  To begin with, the FCC’s data does not provide any 

evidence of facilities-based deployment, it merely shows that customers are receiving service in 

that zip-code.12  In addition, the zip-code level does not show how many business connections 

                                                

11 See Craig Matsumoto, Copper Ethernet Makes Strides, LIGHT READING, in UNSTRUNG.COM, 
June 6, 2006, at http://www.unstrung.com/document.asp?doc_id=96236. 

12 See GAO, Broadband Deployment Is Extensive throughout the United States, but It Is Difficult 
to Assess the Extent of Deployment Gaps in Rural Areas, GAO-06-426, at 3 (Washington, D.C., 
May 2006) (“GAO Broadband Report”). (“[F]or its zip-code level data, the FCC collects data 
based on where subscribers are served, not where providers have deployed broadband 
infrastructure; id. at 5 (‘ultimately, we found that a key difficulty for analyzing and targeting any 
federal aid for broadband is a lack of reliable data on the deployment of networks.”).  
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are actually present in each zip code area, merely the number of providers serving each zip-code 

area, thereby potentially overstating the extent to which broadband is deployed to businesses.  

See id. at 14.  Moreover, the FCC’s data does not indicate whether carriers serving the zip-code 

area are providing services that are suitable for business customers.  The FCC’s broadband 

reports also treat UNE-based deployment in the same manner as facilities-based deployment.  As 

the GAO correctly states, “counting [UNE-based] providers in the zip-code level data may 

overstate the extent of local infrastructure deployment….”  Id. at 17.  

III. THE FCC’S FAILURE TO ADEQUATELY ANALYZE FACILITIES 
DEPLOYMENT TO BUSINESSES HAS PREVENTED THE FCC FROM 
PROMOTING BUSINESS-CLASS BROADBAND SERVICES 

In a report released last year, the GAO demonstrated that the failure of the FCC to 

adequately track the deployment of facilities capable of serving businesses has harmed consumer 

welfare and prevented the FCC from effectively regulating ILEC market power in the provision 

of business class broadband.13  The GAO report shows that the FCC’s failure to collect actual 

facilities-deployment data in the business market has led to special access price deregulation in 

those markets where there is little actual facilities-based competition.    

As the FCC has repeatedly recognized, the extent to which ILECs control bottleneck 

connections serving business end user locations is the most important measure of ILEC market 

power in this market.14  In the 1999 special access Pricing Flexibility Order, the FCC established 

certain proxy “triggers” based on collocations and special access revenue that it believed would 

                                                

13 See generally GAO Special Access Report. 

14 See e.g., Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the 
Communications Act of 1934, as amended, Order on Reconsideration, 12 FCC Rcd 8653, ¶ 10 
(1997). 
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predict where competitors had deployed sufficient facilities to ameliorate ILEC market power.15  

In those markets where the triggers were met, ILECs are relieved of price regulation over their 

special access services.  In light of numerous complaints that these triggers did not adequately 

predict where CLEC facilities had been deployed, the GAO examined CLEC loop deployment in 

16 MSAs.  ILECs have been granted full pricing flexibility under the Pricing Flexibility Order in 

many of these markets.   

The GAO found that CLEC facilities deployment was extremely limited in nearly all of 

the markets examined.  The GAO determined that ILECs owned the only loop facility serving 

over 90 percent of the commercial buildings in nearly every market studied.  See GAO Special 

Access Report at 20.  On average, competitors served “less than 6 percent of buildings with at 

least a DS-1 of demand.”  Id. at 12.  Some of the lowest levels of deployment were found in 

those markets where pricing flexibility had been granted.  Id. at 13.  Given the low level of 

facilities based competition in those markets where full pricing flexibility had been granted, it is 

unsurprising that special access prices were higher in those markets than in markets where 

pricing regulation remained in place (id.); ILECs are simply exploiting the opportunity to 

exercise their market power to raise rivals’ costs.  It is clear from the GAO study that there was 

little to no relationship between price deregulation and actual CLEC facilities deployment.   

IV. THE COMMISSION MUST ACT NOW TO CORRECT ERRORS IN ITS 
REGULATION OF ILEC TRANSMISSION FACILITIES SERVING THE 
BUSINESS MARKET. 

The FCC has consistently found that carriers seeking to serve the enterprise market 

generally cannot deploy facilities that yield revenues equal to or less than those offered by a 

                                                

15 Access Charge Reform Price Cap Performance Review for Local Exchange Carriers, Fifth 
Report and Order and Further Notice of Proposed Rulemaking, 14 FCC Rcd 14221 (1999) 
(“Pricing Flexibility Order”). 
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single DS3 loop.  As the FCC found in the TRO, “the cost to deploy local loops at any capacity is 

great” and the cost of deploying loops “does not vary based on capacity.”16  Accordingly, 

competitors can only self-deploy loops in “locations where there is sufficient demand from a 

potential customer base . . . to generate a revenue stream that could recover the sunk construction 

costs of the underlying loop transmission facility.”  Id.  Because loops providing less than a 

single DS3 of capacity do not provide sufficient revenue to make up for the costs of loop 

construction, carriers are impaired without access to such loops and must rely on the ILEC in 

most instances.17  Moreover, since the release of the TRO, market analysis conducted by the 

FCC18, DOJ19 and GAO20 all confirm that there is virtually no competition in the provision of 

                                                

16 Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 
Report and Order and Order on Remand, 18 FCC Rcd. 16978, ¶ 303 (2003) (“Triennial Review 
Order” or “TRO”). 

17 See id. ¶ 248 (competitors are impaired without conditioned copper loops); id. ¶ 325 
(competitors are impaired without DS1 loops).  In the TRO, the FCC found that competitors are 
impaired without access to two DS3 loops per location.  See id. ¶ 324.  The FCC later limited its 
impairment finding to a single DS3 loop in the TRRO.  See TRRO ¶ 177.  

18 See TRO ¶ 298 n.856 (stating that both “competitive LECs and incumbent LECs report that 
approximately 30,000, i.e., between 3% to 5%, of the nation’s commercial office buildings are 
served by competitor-owned fiber loops”). 

19 United States v. Verizon Communications, Inc. and MCI Inc., Case No. 1:05CV02103, 
Department of Justice Complaint ¶ 15 (D.D.C. filed Oct. 27, 2005) (“For the vast majority of 
commercial buildings in its territory, Verizon is the only carrier that owns a last-mile connection 
to the building.”); United States v. SBC Communications, Inc. and AT&T Corp., Case No. 
1:05CV02102, Department of Justice Complaint ¶ 15 (D.D.C. filed Oct. 27, 2005) (“For the vast 
majority of commercial buildings in its territory, SBC is the only carrier that owns a last-mile 
connection to the building.”). 

20 See GAO Special Access Report at 42 (stating that “wireline facilities-based competition itself 
may not be a realistic goal for some segments of the market for dedicated access. . . . Where 
demand for dedicated access is less than 3 or 4 DS-1’s, it would appear unlikely that any 
competitor would extend its network for that business”). 
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loop facilities needed to provide services delivering revenue opportunities offered by a single 

DS3 or below. See  Id. 

It is important to emphasize that that the ILECs’ dominance in the broadband 

transmission market is not restricted to traditional TDM-based services.  Rather, their market 

power extends to packetized services that yield revenue opportunities equal to or below those 

offered by a single TDM-based DS3.  While Ethernet provides new and innovative features, it is 

delivered over the same copper and fiber loops used to provide TDM-based services.  Yet, the 

economic analysis of loop deployment does not change with the introduction of new and 

innovative technologies.  The same trench must be dug, the same fiber must be laid, and 

similarly priced electronics must be attached to deliver Ethernet and other packetized services.  

To the extent that the revenue generated by an Ethernet loop does not justify the cost of 

construction, CLEC deployment is of course not possible, and ILECs will retain their dominant 

position. 

Changing market conditions are also making CLECs more reliant on ILEC facilities even 

as some CLECs like TWTC continue to construct high capacity loops to businesses in those 

cases where the economic case makes sense.  Customers are increasingly demanding that their 

service providers take advantage of the efficiencies offered by IP to integrate all of their 

communications needs on a single network serving all (or virtually all) of a customer’s locations.  

This development has increased the number of ILEC loop facilities that TWTC must purchase, 

because it is inefficient for TWTC to deploy its own loop facilities in many of the new locations 

that TWTC must now reach.   

There is also evidence that ILECs are exploiting their control over bottleneck end user 

connections to control the pace at which competitors roll out next-generation facilities, thereby 
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frustrating the goals of Section 706.  The incentive and ability of ILECs to engage in such 

discrimination is amplified as CLECs increasingly rely on ILECs to serve customer locations 

that cannot be reached with their own facilities.  As TWTC explained at length in prior 

proceedings, ILECs, especially AT&T, have failed to offer a contract tariff that would provide 

wholesale Ethernet loops to TWTC on just and reasonable terms.21  At the same time, AT&T’s 

standard tariffed Ethernet rates are well above the level at which TWTC can economically utilize 

those services as inputs.  As a result, TWTC purchases no Ethernet loops from AT&T.  Instead, 

to provide retail Ethernet service in AT&T’s region, TWTC is forced to rely upon a combination 

of (1) its own loops in the minority of cases where construction is economically feasible and (2) 

AT&T TDM special access facilities.  However, providing Ethernet over TDM special access 

facilities is not a viable long-term means of providing Ethernet.  In fact, over time, reliance on 

TDM transmission inputs will substantially reduce the size of TWTC’s addressable market.  See 

id. ¶¶ 17-25.  Moreover, by reducing TWTC’s addressable market, ILECs like AT&T reduce 

deployment of Ethernet services to businesses in direct contradiction to the policy goals of 

Section 706.  

Given the actions of ILECs with respect to their wholesale transmission facilities serving 

businesses and the available data from the FCC, DOJ and GAO, the FCC need not wait for 

further confirmation of the ILEC’s possession and abuse of their market power before taking the 

necessary steps to promote the goals of section 706 in business markets.  Specifically, the 

Commission must focus on limiting the harmful consequences of ILEC market power through 

effective unbundling and rate regulation, including by extending unbundling obligations to 

                                                

21 See Reply Declaration of Graham Taylor, attached to ex parte filing of Time Warner Telecom, 
WC Dkt. No. 06-74 (filed Aug. 8, 2006). 
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packetized loops, ensuring that all special access services are under price-caps, prohibiting 

conditions on obtaining volume/term discounts that bear no relationship to the efficiencies 

yielded by volume/term and by initiating a rulemaking to establish regulations governing ILECs’ 

provision of Ethernet loops and IP-VPN service.22  These basic steps will limit the extent to 

which ILECs continue to delay deployment of broadband services to businesses. 

V. THE EXPERIENCE OF OTHER COUNTRIES DEMONSTRATES THAT 
REGULATION OF ILEC BROADBAND FACILITIES INCREASES CONSUMER 
CHOICE, LOWERS PRICES AND DOES NOT NEGATIVELY EFFECT ILEC 
INVESTMENT INCENTIVES. 

Evidence from other countries demonstrates the utility of appropriately tailored 

regulation to promote broadband deployment.  First, countries that have required ILECs to 

unbundle or price regulate their broadband loops have experienced faster broadband penetration 

rates, lower average prices and increased innovation than is the case in the U.S.  For example 

several years ago, OfCom (the UK telecom regulatory authority) ordered BT to offer packetized 

and TDM-based UNEs (called local loop unbundling or “LLU”)23 at prices based on forward-

looking cost.  There are now 1.3 million LLUs leased by competitors, accounting for 10 percent 

of all broadband connections.  Id. at i.  OfCom explains that the LLU policies have “led to a 

continued decline in broadband prices.” Id. at 14.  Eight Mbps of broadband is now available for 

                                                

22 The conditions placed on the AT&T/BellSouth transaction demonstrate that the FCC 
understands that it must act on these concerns.  Among other things, the Commission required 
that the merged parties comply with (1) special access and Ethernet rate reductions (2) the 
elimination of Phase II pricing flexibility; and (3) the elimination of any special access contract 
tariffs that require the CLEC to restrict its purchases of UNEs.  See AT&T Inc. and BellSouth 
Corporation Application for Transfer of Control, Memorandum Opinion and Order 22 FCC Rcd 5662, 
Appendix F (2007). 
 
23 OfCom, The Communications Market: Broadband; Digital Progress Report (Apr. 2, 2007), 
available at http://www.ofcom.org.uk/research/cm/broadband_rpt/broadband_rpt.pdf (last visited 
May 16, 2007).   
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£10 from some LLU operators, down from £40 in 2004.  See id.  In fact, broadband is now 

cheaper than dial-up in the UK.  See id.  Overall broadband penetration has increased from 

approximately 7 percent in 2002 to 50 percent in 2006.  Id. at i. As a result of OfCom’s policies, 

BT serves only one quarter of the retail broadband market.  Id. at 5.  BT’s wholesale Ethernet 

service “costs a quarter to a half of the prices charged by Verizon ILEC, Verizon Business, and 

BellSouth.”24  All of BT’s special access facilities are price capped and prices decrease every 

year. Id. at 11.  BT’s wholesale DS1 and DS3 rates are substantially lower than the least 

expensive price cap ILEC’s rates in the U.S.  Id. at 12-16. 

Fiber loop unbundling obligations placed on NTT have had a similarly salutary effect on 

the broadband market in Japan.  As a result of regulatory decisions, there is fierce broadband 

competition in Japan and 7.2 million customers are served via FTTP services offered by NTT 

and others over NTT’s FTTP loops.25  Softbank and eAccess, which rely on unbundled loops 

purchased from NTT, serve approximately 36 percent and 13 percent respectively of the DSL 

customers in Japan.  NTT serves approximately 39 percent of the DSL market.  See Ebihara 

Speech.  Competitors using unbundled FTTP loops control 12 percent of that market.  See id. 

This competition has resulted in low prices and high bandwidth provided to consumers.  By 

2005, a 50 Mbps broadband service cost only $30 per month on average in Japan.    See id. The 

average monthly price per Mbps dropped 47 percent from 2000 to 2005 and is now lower than 

                                                

24 Presentation of Sheba Chacko, Head, Global Operational Regulation and Americas Regulation, 
BT, at 9, attached to UK Investment, Innovation and Competition Briefing accompanying 
presentation given by BT (Apr. 23, 2007) (“BT Slides”) (attached hereto as Exhibit A). 

25 Presentation at 7, accompanying speech of Taka Ebihara, Office of the Japan Chair, Center for 
Strategic and International Studies (Apr. 4, 2007), available at 
http://video.google.com/videoplay?docid=-4295589897838768596&q=ntt+broadband&hl=en (last visited 
May 16, 2007) (“Ebihara Speech”) 
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all other western countries.  See id.  Prices per Mbps in Japan are lower than in any other 

country.  A single Mbps of bandwidth currently costs $.70 per month in Japan, whereas a single 

Mbps of bandwidth costs $4.90 per month (seven times as much) in the United States.  See id. 

Second, experience in other countries also demonstrates that unbundling and price 

regulation has no material negative effect on ILEC deployment of broadband networks.  As BT 

has explained, it spent many billions of dollars to make substantial upgrades to its core network, 

increase capacity and eliminate redundant network architecture.26  BT estimates that the network 

upgrade will save over one billion pounds per year.  See id. at 1.  Because of these substantial 

cost savings, it made the decision to upgrade its network despite its substantial unbundling and 

network sharing obligations.  Unlike ILECs in the U.S., BT has explained that it “does not seek a 

regulatory ‘holiday’” to make substantial network investments.  See id. at 14.  In Japan, NTT’s 

obligations to unbundle FTTP have apparently not inhibited its deployment of its FTTH 

networks.  Notwithstanding NTT’s duty to unbundle FTTP loops, a higher percentage of end-

users are served by FTTP facilities in Japan than is the case in United States.  See Ebihara 

Speech. 

The available market evidence from the UK and Japan demonstrates that the Commission 

has understated the benefits and overstated the costs of unbundling regulation applicable to 

incumbent LECs.  This is especially relevant in the business market in the U.S., since there is 

relatively little facilities-based competition in that market.  The available evidence therefore 

confirms that more stringent and effective regulation of ILEC market power in the business 

market will promote the goals of Section 706. 

                                                

26 Presentation of Daryl Dunbar, Director, Portfolio Manager, BT, at 2-6, attached to BT Slides. 
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VI. THE COMMISSION MUST NOW BEGIN TRACKING THE DEPLOYMENT OF 
BUSINESS CLASS BROADBAND SERVICES. 

While the Commission must act promptly to address proven shortcomings in its 

regulations governing business class broadband services, it must also improve its information 

gathering process going-forward.  As the GAO observed, the FCC does not currently collect the 

data necessary to make a full evaluation of its rules regulating prices charged for transmission 

facilities serving the enterprise market.27  Indeed, it should not have taken seven years after the 

adoption of the Pricing Flexibility Order for an agency other than the FCC to have documented 

the absence of CLEC loop deployment in those markets where pricing flexibility has been 

granted.  It is therefore crucial that, with respect to the business market, the FCC begin 

“collecting additional data and developing additional measures to monitor competition on an 

ongoing basis that more accurately represents market developments and individual customer 

choice.”  GAO Special Access Report at 44.   

The GAO makes clear that one-time data collections as part of adversarial proceedings 

are not an adequate substitute for regular data collection. 28  The FCC did request broadband data 

as part of its special access rulemaking proceeding, but this data was not submitted in a neutral, 

standardized fashion and therefore may be “of limited reliability.”  Id. at 43.  Rather the FCC 

                                                

27 See GAO Special Access Report at 43 (“[I]t is clear that [the] FCC does not regulatory 
monitor and measure the development of competition, which will affect how [the] FCC response 
to emerging trends, and the actions it takes to encourage and foster such competition….Without 
data that are reliable, relevant and current, the FCC is limited its ability to adequately monitor the 
state of competition for dedicated access, and thus is limited in its ability to determine whether 
its predictive judgments were correct, and whether its deregulatory actions are achieving their 
goals.”).  

28 The GAO’s special access market-by-market study provided important information, but that 
study had certain shortcomings, including reliance on third party GeoResults data, its failure to 
analyze the Ethernet market, and its one-time nature. For these reasons, it is important that the 
FCC tracks facilities-based competition in the business market on an ongoing basis.   
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must collect data in a regularly scheduled, ongoing manner so that the Commission’s rules 

reflect marketplace realities.   

In light of the GAO’s findings and of the importance of business class broadband to the 

policy goals of Section 706, the FCC must modify its data collection requirements to ensure that 

it accurately tracks the extent of facilities-based competition in the business market.  As 

suggested by the FCC itself in the NOI (see NOI ¶ 24), the FCC must begin by analyzing the 

various markets for broadband services, and collect data for to all broadband product markets.   

As an initial matter, the FCC must define the relevant markets.  A sensible starting point 

would be to employ the market definition test established by the DOJ/FTC horizontal merger 

guidelines.  Indeed, the FCC has often done so as part of its merger analysis.29  Section One of 

those guidelines defines a relevant market as a “product or group of products and a geographic 

area in which it is produced or sold such that a hypothetical profit-maximizing firm, not subject 

to price regulation, that was the only present and future producer or seller of those products in 

that area likely would impose at least a ‘small but significant and nontransitory’ increase in price, 

assuming the terms of sale of all other products are held constant.”30  For example, as discussed 

above, because businesses regularly purchase DS-1 and low-capacity Ethernet services at many 

times the price of ADSL and cable modem services, it must be that these different transmission 

technologies belong to different product markets.  Indeed, at the very least, the FCC should 

define the relevant product markets as (1) mass market/SOHO (which would include cable 

modem/DSL); (2) small/medium business (DS1 up to a DS3 or Ethernet at up to 45 Mbps of 

                                                

29 See, e.g., Verizon Communications Inc. and MCI, Inc. Applications for Approval of Transfer of 
Control, Memorandum Opinion and Order, 20 FCC Rcd 18433, ¶ 21 & nn.82-83 (2005). 

30 U.S. Department of Justice and the Federal Trade Commission, Horizontal Merger Guidelines 
§§ 1.11, 1.12 (Apr. 2, 1992, revised Apr. 8, 1997). 
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capacity); and (3) large business/enterprise (DS3 and above or Ethernet at greater than 45 Mbps 

of capacity).  Also, as described above, because Ethernet and similar advanced packetized 

services offer features not available from traditional TDM-based services, data on such services 

should be collected separately.   

To determine whether broadband markets are competitive and the effect of market power 

on broadband deployment, the Commission must determine the extent to which incumbent LECs 

control upstream bottleneck end user connections needed to provide broadband to businesses and 

the consequences of such control.31  The most appropriate way for the Commission to track 

competition in the business markets is by examining the extent to which competitors have 

deployed end user connections to particular building locations.  If conducted on a national basis, 

however, such an approach might become overly burdensome.  Accordingly, it would be prudent 

for the Commission to conduct a study of business market competitiveness in representative 

urban areas – for example in three large, three medium and three small urban areas.  Within each 

area, the FCC should obtain the number of providers and broadband connections per relevant 

geographic market (e.g., building).32  The FCC should also compare the prices of ILEC and 

CLEC TDM and packetized services offered in these markets at both the wholesale and retail 

levels.  One way would be to analyze the prices of bandwidth on a per-megabit basis.    

VII. CONCLUSION 

 The FCC should adopt the forgoing recommendations.  

                                                

31 As the GAO has recognized, the extent to which competitors deploy UNEs has no bearing on 
the extent of competitive deployment. See GAO Broadband Report at 17. 

32 The FCC has already undertaken similar information collection in evaluating requests by 
Qwest and ACS for forbearance from UNE obligations.   



 

19 

Respectfully submitted, 
 
 /s/    
Thomas Jones 
Jonathan Lechter 
 
 
Willkie Farr & Gallagher LLP 
1875 K Street, N.W.  
Washington, D.C. 20006 
(202) 303-1000 
 
ATTORNEYS FOR TIME WARNER TELECOM 

 
 
May 16, 2007 



 

20 

 

 

 

 

Appendix A 








































































































































