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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

SPRINT SPECTRUM, L..P WC Docket No.

R e

Petition for Declaratory Ruling

To:  Wireline Competition Bureau,
Telecommunications Access Policy Division

PETITION FOR DECLARATORY RULING

Pursuant to Section 554(¢) of the Administrative Procedure Act, 5 U.S.C.
§ 554(e), and Section 1.2 of the Commission’s Rules, 47 CFR. § 1.2,
Sprint Spectrum, L.P. ("Sprint”) hereby requests that the Commission issue a declaratory
ruling that the rule set fonth in the Kansas Corporation Commission’s (“KCC™)
Ociober 2, 2006 Order in Docket No. 06-GIMT-446-GIT requiring an eligible
tefecommunications carrier (“ETC”) to apply federal Lifeline support to reduce the cost
of any rate plan offered by an ETC (hereafter, the “Kuansas Lifeline Rule™), as opposed to
the carrier’s Jowest cost generally available rate plan, viofates federal law. '

Specifically, Sprint requests that the Commission declare that the Kansas Lifeline
Rule violates 47 C.F.R. § 54 403(b) and 47 U.S.C. § 254(f) because it is inconsistent with

the Commission’s determination that federal Lifeline support “shall” be applied to reduce

" Sprint provides commerctal mobile radio services (CMRS) in the state of Kansas and has been designated
as @ federal competitive ETC for a service area including much of the eastern one-half of the state.
See Application of Sprint Spectron  LP. {d/b/a Sprint PCS) . for Designation as an  Eligible
Telecommunication Carrier for Purposes of Receiving Federal and State Unwversal Service Supperi,
Dackel No. 99-SSLC-173-ETC, Grder #6 (rel. Jan. 18, 2000 see alsa Application of Sprint Spectrum L.P,
{d/bsn Sprimt PCS) for Desipnation us an Eligible Telecommunications Carrier for Purposes of Receiving
Federal and Swie Unjversal Service Support, Docket Noo GG SSLC-VT3-ETC. Order #10 {rel. May 19,
OO




the cost of an ETC's Jowest-cost generally available residential rute.  In addition, as
applied 1o a Commercial Mobile Radio Service ("OMRS") provider, the Commission
should funher declare that the Kansas Lifeline Rule violates 47 U.S.Co§332(C3)A).
becausc 1t requires a wireless competitive ETC 1o offer a reduced rate service without the
ability to lawfully recover the subsidy from the federal universal service fund.’
I BACKGROUND

In Ocroher 2005, the KCC commenced an administrative tulemaking proceeding
(Docket No. 06-GIMT-446-GIT) 1o review the adoption of certain additional regulations
and requirements applicable to carriers designated as federal ETCs in Kansas. On
October 2, 2006, the KCC rcleased an Order in the proceeding adopting the following
requirement:

ETCs are required 10 allow Lifeline customers to choose a calling plan and

o apply the Lifeline discount to the plan sclected by the customer. Any

ETC that does not allow customer selection at this time must do so within
180 days }i.c.. by March 31, 2007] of the date of this Order.”

In other words. the KCC directed all ETCs to apply the federal Lifeline discounts
10 any rate plan selected by the consumer, rather than an ETC's lowest-cost residential

rate as required by 47 C.F.R. § 54.403(b). Sprint sought reconsideration of the KCC’s

T47 U.S.C§ A32cH A C[N[o Stare or local government shall have any authority (o regulate the eptry
of or the rates charped by any commercial mobile service or any private mobile service, except that this
paragraph shall not prohibit z State from regulating the other 1erms and conditions of commercial mobile
services .. ."). CMRS providers, like Sprint, are further cxempt from the KCC's rate regulation under
Kansas law. See K.5.A §§ 66-104a(c) and 66-1.143(b).

T See Order Adopting Requirements for Designation of Eligible Telecommunications Carriers, Dockel No.
N6-GIMT-446-GET g4 66, 77 (rel. Ger 2. 2006} (“Order™) {(Autachment 1},
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Order” The KCC denied Sprint's petition for reconsideration of the Kansas Lifeline
Rule.”

On Mareh 23, 2007, Sprint filed o Complaint with the United States District Court
for the District of Kansas (the “"Court™) challenging the Kansas Lifeiine Rule and seeking
injunctive relicl.” On May 8, 2007, the Court, by agreement of the parties, referred the
matter to the Comnussion under the primary jurisdiction doctrine.” Al matters in the
case have been stayed pending a decision by the Commission.

11 OVERVIEW OF UNIVERSAL SERVICE SUPPORT FOR LOW-INCOME
CONSUMERS

The Telecommunications Act of 1996, which amended the Communications Act
of 1934, 47 U.S.C. §§ 151 et veq. (collectively, “the Act™), established a federal program
lo ensure that affordable telecommunications services are available to all Americans.®
This policy objective is referred to as “universal service.”

Congress determined that unjversal service goals would be accomplished through
competition, and dirccted the Commission to create a federal universal service funding
mechanism that would provide financial support 10 both incumbent and competitive
teiecommunications carriers that sausfy basic criteria established by the Commission.

Carriers  that  qualify for such support arc referred to as federal “eligible

' See Sprint Pettion for Reconsideration of the Order, Docket No. 06-GIMT-446-GIT (Attachment 2).
Alltel Kansas Limited Parinership aiso sought reconsideration of the specific requirement 10 allow Lifeline
customers 10 choose any rate plan offered by an ETC (Attachment 3).

" See Order Addressing Petitions for Reconsideration; Docket No. D6-GIMT-446-GIT (vel. Nov. 20, 2006),
9 41-47, 58, (Atiachmen! 4).

© Sprint Spectrum. L.P. v. Moline ¢t al.. Complaint for Declaratory and Injunctive Relief. Case No. 2:07-
cv-2130 (Mar. 23. 2007) (Auachment 5). See also Sprint Spectrum, L.P. v. Moline et al., Sprint Spectrum,
L.P. s Motion for a Temporary Restraining Order and/or Preliminary Injunction, Case No. 2:07-cv-2130
(Mar. 23, 2007} rAttachmeni 6): Sprint Spectrum, L P, v. Moline et al., Memorandum of Law in Support of
1ts Motion for a Temporary Restraining Order and/or Preliminary Injunction. Case No. 2:07-cv-2130 (Mar.
23, 2007) (Attachnien! 73

U Spring Spectrint P v Molie e o' Case Noo 207002130 iMay 8. 2007) (Auachment §).
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telecommunications carners™ or “ETCS™ To further Congress” policy objective, the
Commission has established federal wmversal service mechanisms that provide pilhiic
assistance to qualtfied, low-income consumers. These universal service mechamisms are
known as the federal “Lifeline” and “Link Up" programs.”

A. Lifeline

The federal Lifeline program reimburses an ETC for providing quahified, low-
income consumers a monthly discount off the cost of the carrier’s lowest-cost residential
rate. As sel forth in the Commission’s universal service rules, Lifeline is defined as
“a retail local service offering: (1) [tJhat is available only o qualifying low-income
consumens;|0 and {2) [{]or which qualifying low-income consumers pay reduced charges

as a result of application of the Lifeline support amount described in [47 C.F.R. §}]

54,403

Section 54.403 of the Commission’s Rules defines both the amount of federal
Lifeline support available to a qualified, low income consumer and the limitation on the
application of such support w0 an ETC's lowest cost residential rate. Pursuant to
47 C.F.R. § 54.403(a), fedcral Lifeline support 15 comprised of four assistance crédils or

“Tiers.” “Tier One” support is equal to the monthly “tariffed rate in effect for the

% The Commission’s reguiations covering the Lifeline and Link Up programs are codified at 47 CF.R. §§

54 .400-54 417,

" 1n Kansas, a consumer will deemed eligible 1o receive federal Lifeline and/or Link Up assistance if the
applicant's total household income is al or below 150% of the federal poverty guidelines or the applicant
participates in any of the following public assistance programs: Medicaid, Food Stamps, Supplemental
Security Income (SSI). General Assistance, Temporary Assistance for Needy Families (TANF) or the
National School Free Lunch program. See 47 C.ER. § 34 40%(2). See aiso Wireline Competition Bureau
Answers Frequenily Asked Questions Concerning Lifeline, Public Notice, CC Docket No. 96-45, DA 05-
1406 (rel. May 18, 2005); b the Marier of Lifeline and Link-Up, 19 FCC Red. 8302, CC Docket 96-45
{2004). A resident of federaflyv-recopnized Tribal fands will be eligible for enhanced Lifeline and/or Link
Up assistance if the applicant satisfies any of the foregoinp criteria or participales in any of the following
additional programs: Bureau of Indian Affairs General Assistance, triballv-adminisiered TANF or Head
Seart chased on income gquitl vy standards) See 47 CF R §54.309(b; emphasis added).

D47 O R8540 temphas e added)
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primary residential End User Common Line cluu‘gcl2 ol the incumbent local exchange
catrier serving the arca in which the gualifying low-meomne consumer receives service.”
“Ticr Two™ support s equal 10 $1.75 per month. “Tier Three™ support is cqual to “one-
half the amount of any state-mandated Lifeline support of Lifeline support otherwisce
provided by the carrier, up to a maximum of $1.75 per month.” if applicable, “Tier Four™
provides up to an additional $25 per month for an eligible resident of Tribal lands,
provided the additional support docs not bring the basic local residential rate below
$1 per month.

Application of the foregoing federal Lifcline support credits to a qualifying
customer’s basic residential rate 15 governed by 47 C.F.R. § 54.403(b), which provides in
pertinent part:

Eligible telecommunications carriers that charge federal End User
Common Line charges or equivalent federal charges shall apply Tier-One
federal Lifeline support to waive the federal End-User Common Line
charges for Lifeline consumers. Such carriers shall apply any additional
federal support amount 10 a qualifying low-income consumer’s intrastate
rate, if the carrier has received the non-federal regulatory approvais
necessary 1o implement the required rate reduction. Other eligible
lelecommunications carriers shall apply the Tier-One federal Lifeline
support amount, plus any additional support amount, to reduce their lowest
tarified (or otherwise generally available) residential rate for the services
cnumerated_in Section 54.101(a}1) through (aX9), and charpe Lifeline
consumers the resulting amount."”

In adopting the regulations discussed above, the Commission clarified that a
federal ETC must apply the federal Lifeline support it receives 1o the carrier’s jowest

generally available rate for the Supported Services:

Y I'he “End User Commuon Line” charge is also referred 10 as the “Subscriber Line Charge™ or “SLC.

" CMRS providers, like Sprint, do noi provide service pursuant to utility tanifs, but rather enter into
mdividual service contracts with subscribers. See 47 CF.R. & 20.15(c). Accordingly. CMRS providers are
abdigated under Section 54.403¢k) of the Commission’s Rules to apply the Lifeline discount 16 their lowest
Cpenerally mvalable residential rowe




These rules require that carmers otler gualitied low-mcome consumers the
services that must be included within Lifehne service, as discussed more -
fully below, including wll-limitation service.  ILECs -providing, Lifeline
service will be required to waive Lifeline customers’ federal SLCs and,
conditioned on staic approval, 1o pass through to Lifeline consumers an
additional $1.75 in federal support.  ILECs will then receive 2
corresponding amount of suppont {rom the new support mechanisms.
Other cligible telecommunications  carriers  will  receive, for _each
gualifying low income consumer served, support equal 10 the federal SLC
cap for primary residential and single-line business connections, plus
$1.75 in additional federal support conditioned on state approval. The
fedcral support amount must be passed through to the consumer in its
entirety. In_addition, all carriers providing Lifeline service will be
reimbursed from the new universal service support mechanisms for their
incremental cost of providing toll-limitation services to Lifeline customers
who elect to receive them. The remaining services included in Lifeline
li.e., the supponed services other than toll-limiation servicel must be
provided to qualifving low-income consumers al the carrier’s lowest
tariffed (or otherwise generally available) rate for those services, or at the
state’s mandated Lifeline rate, if the state mandates such a rate for low-
income consumers.'*

Commission Rule 54.403(b) is unambiguous. The Commission clearly stated its
intention to only apply the Lifeline discount 10 an ETC’s lowest cost residential rate.
Indeed, in so doing, the Commission relied on the Joint Board®s recommendation that the

“Lifeline rate” must be "the carrier’s lowest comparable non-Lifeline rate reduced by at

least the $5.25 jnow $8.25] amount of federal support.”" Commission Rule 54.403(b)

also speaks in terms of applying the Lifeline support amount 1o the “lowest tariffed (or

14 See In the Matter of Federal-State Joint Board on Unjversal Service, Report and Order, 12 FCC Red.
8776, 8971, CC Docket No. 96-45, FCC 97-157, § 364 (rel. May 8, 1997) (emphasis and brackets added).
As originally promulgated, Commission Rule 54 403(b) provides, as it stili does 10day, thal federal Lifeline
must be applied only tu reduce the cost of an ETC's lowest cost generally available residential ratc:
“Elipibie carriers that charge federal End-User Common Line charges or equivalent federal charges shall
apply the federal baselinc Lifeline support o waive Lifeline consumers' federal End-User Common Line
charges,  Such casriers shall apply any additional federal support amount (o a gualifying low-income
consumer's intrastate rate, it the state has approved of such additional suppert. Other carmiers shall apply
the federal baseline Lifeline supporl amount, plus the additional suppert amounl, where applicable, to
reduce their lowes! taritled (or otherwise penerally available] residential rate for the services enumerated in
§ 54 101(a)1)-(9) of this part, and charge Lifeline consumers the resulhng amount.” {“Universal Service
Order”} (Emphasis added).

Y S In tie Matier of Federal-Siare Joint Bourd an Universal Service, Recommended Decision, 12 FCC
Ked S87. 303 CC Dacker Ne 90-45. FCC 9613 11996)




otherwise  penerally  avinlable) residential rate™ - not multiple residential  rates.
Accordingly. all federal ETCs must apply the federal Lifeline support discounts to reduce

the cost of the carner’s single Jowest residential rute, not the cost of any residential rate

plan the carner offers.

B. Link Up

The federal Link Up program reimburses ETCs for providing discounted service
activation or installation charges to qualified, low-income consumers.  Consumers
gualifying for Link Up assistance are eligible to save up to 50% of the first $60 of the
ETC's customary service activalion or installation charges (i.e., the subscriber will
receive a S0% discount or $30.00, whichever s less). Qualified, low-income consumers
residing on federally-recognized Tribal lands may receive an additional $70.00 to defray
100% of the service activation or installation charges between $60.00 and $130.00.
Eligible consumers may also establish an interest-free 12-month deferred payment plan
for the remaining activation or instaflation charges of up to $200.00. Federal Link Up
assistance may only be applied once (o initiate service at the same principal residence,
and Link Up assistance cannot be applied to customer facilities or equipment, iﬁéluding
the cost of the customer’s phone.

C. Sprint’s Lifeline Service Offering in Kansas

In Kansas. Sprint's Lifeline service offering is based on the Company’s lowest-
cost $29.99 base rate plan (called the Sprint Basic Plan)., which includes 200 Anytime
Minutes and unlimited Night and Weekend Minutes. The calling area for Sprint’s
Lifeline service offering is national, so Lifeline customers may make outgoing long
distance calls without incurring an additonal charge.  After applying the total $13.50

federal Lifeline discount. Sprnt customiers pay only $16.49 per month for Lifeline




service ! Sprint afso lln'n‘-fi([c.\- fank Up assistance (o qualifying customers i accordance
with the Commission’s rules,

Coneeivably, under the Kansas Lifeline Rule, an cligible Lifeline subscriber could
choose 1o sign up lor SprntUs $149.99 monthly rate plan which comes with 4000
“Anytime Minutes™ (as opposed to the Sprint Basic Plan) and receive a $13.50 discount
off the $149.00 monthiy rate, resulting in a Monthly Recurring Charge ("MRC”} of
$136.49. For o Lifeline consumer whose total household income is at or below 150% of
the federal poverty puidelines - a status that qualifies someone for Lifeline assistance in
Kansas — a $136.99 monthly bill would account for more than 13% of the Lifeline

consumer’s net monthly household income.'’

Of course, Sprint also offers rate plans
with higher monthly rates. Surely, in adopting its Lifeline rules, the Commission did not
intend for qualifying low-income consumers to subscribe (o a carrier’s premium plans.
Rather, the Commission’s poal was simply to ensure that low-income subscribers

. N IR L
maintained access to telecommunications services.

It was this same goal that led the
Commission to follow the Joint Board's Recommended Decision in requiring ETCs to

. . . . 19
offer voluntary toll-limitation without charge 1o low-income consumers,

 To enable Lifeline customers in Kansas (o receive the tull $13.50 discount, Sprint voluntarily reduces is
Sprimt Basic Plan rate by $3.50. These “carrier-malching funds” ensure that the Lifeline subscriber will
receive $1.75 in lederal Tier 2 matching support. See 47 C.F.R. § 54.409(¢) (“[Qlualifying low-income
consumers shall also qualify for Tier-Three Lifeline support. if the carrier offering the Lifeline service is
not subject 10 the regulation of the stale and provides carrier-matching funds, . 7).

" Based upan a 15% federal tax rate and a 3.5% state tax rate. 150% of the 2007 Federal Poverty
(uidelines tor an individual is $12.431.73 per year or $1,040.14 per month. In contrast, the $29.99 rate
less the $13.50 discount would result ina $16 49 MRC. or 1.62% of the consumer's net monthly income

® See Universal Service Order, § 197,

' See Id., 1§ 28 & 385 (*|W]e agrec with the Joint Board that Lifeline service should include toll-limitation
services. al the customer's request, 10 the extent that carriers are capable of providing them. We agree with
the Joiml Board thal toll-limitanion services will help low-income consumers control their 10l bills and
consequently be better able 1o maintain access 1o lelecommunpications services, as section 254(b)3)
envisions . . . As the Joint Board observed, studies demonstrate that a primary reason subscribers lose
areess W lelecommuicanons setvices is failure 0 pay long distance bilis . .. [therefore] we {ind that toll-
iMoo ervices are Cesseniil 1o education. pubilic health or public salety™ ang "consislent with the
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1. STATE ADMINISTRATION OF THE FEDERAL UNIVERSAL SERVICE
PROGRAMS IS SUBJECT TO COMMISSION OVERSIGHT

A. The Kansas Lifeline Rule Violates 47 US.C. §1254(f)

Section 214(e) of the Act provides that a State commission ~ here the KCC - has
the authority and responsibility to designate carmers as eligible to receive federal
universal service support.  Pursuant to this delegated authonity, the KCC, in 2000,
designated Sprint as a competitive federal ETC for a defined geographic “service area”
within the State of Kansas.? Section 254(1) of the Act further provides that a State may
adopt addiuonal regulations govemning the provision ol universal service within its

jurisdiction, provided: (1) any additional rcgulations arc not_inconsistent with the

Commussion’s universal service rules; and (2) the Swate adopts a separate funding
mechanism to support compliance with the additional requirements. Section 254(f)
provides in pertinent part:

A State may adopt regulations not inconsistent with the Commission’s
rules to preserve and advance universal service. | .. .] A State may adopt
regulations 1o provide for additional definitions and standards to preserve
and advance universal service within that State only 1o the extent thai such
regulations  adopt  additional  specific, _predictable, and__sufficiemt
mechanisis 1o supporl such definitions or standards thal do not rely on or -
hurden Federal universal service suppon mechanisms.”'

Thus. while the KCC may have some discretion to adopt additional Lifeline

requirements, it cannol implement a rule that is inconsistent with Commission Rule

public interest. convenmience, and necessity” f{or low-income consumers in that they maximize the
opporienily of those consumers to remain connecled (o the lelecommunications network.”™ (internal
footnoles omitied). ™),
“ Jor purposes of universal service requirements, an ETC's desipnated “service area” is defined as the
“weographic_area established by a state commission for the purpuse of determining upiversal service
obligations and support mechanisms. A service area defines the overall area for which the carrier shall
receive support from tederal universal support mechamsms.” See 47 CF.R. § 54.207(a) (emphasis added).
Sprint’s desigrated service area covers orly a portion of the State and is smaller than the Company’s
heensed service area in Kuonsas

CaT SO 8 2330 cemphasiy added




54.403(b) and 1s requirement that federal Lifeline support be applied only to reduce the
cost of an ETC's lowest-cost residential rate.

B. The Kansas Lifeline Rule Viulaies 47 U.S.C. § A2 HINA)

A State’s adoption of additional universal service regulations may be further
restrained by certain jurisdictional limitations.  Specifically relevant to this case are the
jurisdictional limitations set forth in Section 332(c)(3)(A) of the Act, which expressly
prohibits State regulation of CMRS carrier rates and entry as follows:

Notwithstanding sections 152(b} and 221(b) of this title, no State or local
povernment shall have any authority to regulate the entry of or the raies
charged by any commercial mobile service or any private_mobile service,
except that this paragraph shall not prohibit a State from rcgulaling the
other terms and conditions of commercial mobile services . . . .

Although a State may petition the Commission, pursuant to 47 C.F.R. § 20.13, for
an exemption from Section 332(c}3)(A), the KCC has not done so. Without such an
exemption, the KCC's aciions violate federal law because compliance with the Kansas
Lifeline Rule requires a CMRS provider designated as a federal ETC to provide an
equivalent monthly service discount to qualified, low-income consumers that is not
lawfully reimbursable through federal universal service suppon, thereby amoﬁnling o
rate regulalion.m

More specifically, because 47 C.F.R. § 54.403(b) prohibits an ETC from applying
federal Lifeline assistance to reduce the cost of any rate plan other than the camier’s
lowest cost generally available residential rate plan, the ETC could not properly seek

reimbursement from the federal universal service fund for discounts required to be

A7 US.C§332cHINA)Y (emphasis added).

7 See WWC Holding Co v Sopkin, 420 F.Supp.2d 1186, 1193-94 (D. Colo. 2006). rev'd on other grounds.
2007 U.S. App. LEXIS 12042 (10" Cir. 2007) (A CMRS provider's status as a federal ETC did nal
authorize the State regulatory commission 1o regulate the carrier’s rates n violation of 332(c}3)(A). The
State commission must {iarst petition the Commisaon lo segulmtory authority under 47 US.C. &
2o AWaAyind 27 C T 20 50
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applied to premum rate phins under the Kansas Lifeline Rule. Therefore, carriers are
foreed 10 charge a ditferent price to Lifeline castomers than they charge to their customer
base at-large. This KCC requirement to charge a certain price for Sprint's services -
without the ability 1o seck a USF payment for the difference in the Lifeline rate and the
regular rate — is a direct regulation of Sprint's rates.” The KCC's unfunded mandate,
therefore, constitutes State rate regulation preempted by Section 332(c}(3)(A) of the Act.

1V. CONCLUSION

The Kansas Lifeline Rule violates federal law for the following three reasons:
(1) compliance with the Kansas Lifeline Rule would require a federal ETC two
inappropriately apply federal Lifeline suppor to reduce the cost of any rate plan selected
by the consumer, rather than the carrier’s lowest cost residential rate plan, as required by
47 CF.R. § 54.403(b); (2} it is inconsistent and cannot be reconciled with the
Commission’s universal service rules in violation of 47 US.C. § 254(f), and (3)
compliance with the Kansas Lifeline Rule would require a CMRS provider designated as
a federal ETC to provide an equivalent monthly service discount 1o qualified, Jow-income
consumers that will not be reimbursed by federal universal service support. As a'result,
the rule would impermissibly regulate a CMRS carrier’s rates in violation of 47 US.C. §

332{c)H3INA).

““ 1l may be argued that USAC has reimbursed other carriers for Lifeline discounts applied 10 calling plans
other than the lowest penerally available residential rate. and thus. carriers like Sprint are not prohibited
from oblaining reimbursement. However, to Sprint’s knowledge, USAC has not audited whether carriers
have applied for reimbursement tor discounts given only 1o thetr lowest penerally available residential rate.
1t 1s Sprint’s position that proper application of 47 C.F.R. § 54.403(b) by USAC would lead to a denial of
reimbursement and consequentially raie regelation sinee, under the KCC's Order. Sprint would be forced to
pive Lifehine discounts anrate plans for which i cannot be reimbursed.




For these reasons. the Commission should declare the Kansas Lifeline Rule
preempted by federal law,

Respectfully submitted,
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DECLARATION

I laura Ho Carter. Vice President, Government Affairs - Federal
Regulatory, of Sprint Nextel Corp., hereby declare, under penalty of perjury, that 1 have
reviewed and am famibiar with this Petition for Declaraiory Ruling, 1o which this
Declaration s attached and that, 1o the best of my knowledge, information and belief, all

statements of fact set forth in the Petition are true and correct.

L(mﬁ&vbg@f

Laura H. Canter

June ¥, 2007
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In the Matter of a General Investigation ) U, o

Addressing Requirements for Designation ) Docket No. 06-GIMT-446-GIT
of Eligible Telecommunications Carriers )

SPRINT NEXTEL CORPORATION
PETITION FOR RECONSIDERATION AND HEARING

i INTRODUCTION

| Sprint Nextel Comporation (“Sprint Nextel”), through counsel and pursuant 10
KS.A §§66-118b and 77-529, K.AR. § 82-1-235 and applicable statutes and regulations,
respectfully submits this Petition for Reconsideration and Hearing of the “Order Adopting
Reguwirements for Designation of Eligible Telecommunications Camers™ issued October 2, 2006
{(“ETC Order™). For the reasons set forth below, the Kansas Corporation Commission
(“Comnussion”) should reconsider certain issues of fact and law set forth in the ETC Order.
Specifically, Spnnt Nextel requests that the Commission reconsider adoption of the following
requircments:

{a) That competitive eligible telecommunications carmiers (“ETCs”) include
language in all their advertising m their Kansas ETC arcas explaining their obligation to provide
unrversal service and include information on how customers can contact the Commission’s
Office of Public Affairs and Consumer Protection. ETC QOrder, 4 12-13, 77(a)-(b).

(b} That ETCs that do not provide unlimited local usage must offer free per

minute blocking of local usage to Lifehne customers within 90 days. E7C Order, 1416, 77(c).




(c) That wircless ETCs must offer at least one calling plan without o
termination fec. FTC Order, 1 33, 77(d4). |
(d) That all ETCs must allow [ifeline customers to chivose a calling plan and
apply the Lifeline discount 1o the plan selected by the customer. ETC Order, 49 66, 77(c).
2. For the reasons sel torth below, the Commission’s adoption of the foregoing
requirements is unsupported by the record evidence, arbitrary and capricious, contrary to law and
exceeds the Commission’s junisdichon and authority,

3. Sprint Nextcl requests a heaning on the issues of fact and law set forth above.

I1. YHE ETC ORDER’S COMPETITIVE ETC ADVERTISING REQUIREMENTS
ARE CONTRARY TO STATE AND FEDERAL LAW

49, Under the new requirements set forth in the Commission’s ETC Order,
competitive ETCs will be required to (1) include language regarding their “universal service
obligation” in 3ll of their advertisements in thew Kansas ETC areas; (2) include the contact
information for the Office of Public Affairs and Consumer Protection in their advertisements; (3)
annually certify and report the media in which advertisements have been placed, geographic
arcas reached and dates published; and (4) include information about at least one rate plan that
docs not include a temmination fee in their advertisements. E7C Order, 4% 12-13, 33, incumbent
ETCs are exempl from these requirements.

5. The foregoing competitive E1'C advertising requirerments are contrary to state and
federal law. The Commission should, therefore, reconsider the adoption of such rules and amend

s ETC Order 10 omit the reguirements.
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A. The _Competitive ETC Advertising Requirements Violate K.S.A, § 66-

1.143(h)
1. The Commiission is Prohibited From Regulating Wireless Carriers
O As & threshold matter, the Commission i without junsdiction or authonty to

regulate or direet the form or content of a wircless carrier’s advertising matenals. Kansas law
cxempts wireless camers from all forms of Commission regulation, and the state statutes do not
provide any exception for warcless carmers that are designated as ETCs for purposes of receiving,
federal universal service suppornt.

7. K.S.A § 66-104a(c) provides as follows:

The service of a telephone public utility, otherwisc authorized to transact business
pursuant 1 K.S.A. 66-131 and amendments thereto, relating to the provision of
radio communication, including cellular radio, which is one-way, two-way or
multiple, between mobile and base stations, between mabile and land stations,
including land )ine teiephones, between mobile stations or beiween land stations,
shall not be subject ¢ the jurisdiction, regulation, supervision, and contro} of the
slate_comporation comnmission. {Emphasis added).

Similarly, K.$.A. § 06-1,143(h) provides that “ne radio common carmier shall be subject 10 the
yurisdiction, regulation, supervision and control of the state corporation commission.”  Shortly
afier the enaciment of the Kansas Telecommunications Act, the Commussion confirmed that
“wireless providers are statutorily exempt from Commission jurisdiction” as & result of these
statutes.'

8. The Kansas Supreme Court has simifarly interpreied K.S.A. § 66-1,143(b) as
prohibiting the Commission from asserting any jurisdiction, supervision or control over wireless
camers. In CURE v, Kansas Co}pomiion Commission, et al., 264 Kan. 363 (1998), the cour

broadly construed the statute’s application as follows:

" In the Matter of a General Investigation Inta Competition Within the Telecommunications
Industry in the State of Kansas, 1ocket No, 190,492.U 94-GYMT-478-GIT, Order, § 97
{(Dec. 27, 1996).
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From o straightforward reading of K.SC A §66-1,143(h), ot prohibits the KCC from
exereising any junsdiction, regulahon, supervision, or control over radio common
cammiers. K S.A. §66-1,143(b) does not merely prohibit the regulation of rates or

market entry over radio common carners, as 47 U.S.C. § 332(c) does.  K.S.A

§66-1.143(b) imposes a broader prohibition on the KCC's regulation of radio

common carmiers than 47 U.S.C. §332(c) imposes on a state’s regulation of radio

common camers. In companng the language of the two statutes, K.S.A. §606-

1,143(b) uses much broader language than 47 U.S.C. §332(c) and should be

interpreted as such,
1d. 4t 392 (emphasis in ortginal).

9. The competitive ETC advertising requirements set forth in the £7T°C Order clearly
fall within K.S A § 66-1,143(b)'s prohibition against the regulation, supervision or control of
wireless camers. See CURB, 264 Kan. at 392. The rules would regulate not only the form and
content of marketing materials used by wireless carriers 1o promote their services, but would also
require a wircless ETC to annually centify compliance with the advertising requirements and
report detailed information about the carrier's advertising efforts.  As a result, the Commission
should reconsider adoption of the advertising reguirements as it is without jurisdiction to enforce

the rules against wireless carriers.

2. Nothing In The ETC Designation Process Supersedes The State Law
Prohibition Against Commmission Regulation Of Wireless Carricers

10. Although the Commisston acknowledges the limitations imposed by K.S.A. § 66-
I,143(b), it suggests the stawuic does not apply in this case because “[wlireless carriers that seek
ETC designation for the purpose of recciving [federal) universal service support submit
themselves to the Commission’s jurisdiction and assent to the imposition of certain conditions
for the purpose of receiving that designation.” FTC Order, § 33. Sprint Nexltel rcspecifully
disagrees. To the contrary, nothing in the ETC designation process grants (o the Commission
greater jurisdiction or authority than was granted by the Kansas Legislature. The Commission 1s

a creature of statute and must act within the confines of ils enabling statutes. See Kansas
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advertising regquirement set forth m 47 U S .CL 8§ 214(e)(1)(13) and 47 C.IRC§ S4.201(d)(2). At
na time has the 1°CC construed the federal advertising requirement as extending beyond the
obligation to advertise the avalability of and charges for the supported services.  Accordingly,
the competitive E'TC advertising requirements arce inconsistent with the FCC's universal service

rules and must be rescinded.

2. The Competitive ETC  Advertising Requirements Are Not
Competitively Neutral

15 The competitive ETC adventising requirecments adopted by the Commission are
also inconsistent with the FCC’s universal service rules because they violate the pnnciple of
competitive neutrality. In 1997, the FCC adopted the pninciple of competitive neutrality as a
core principle for its universal service rules.” This principle means that universal service rules
must not favor one competitor or technology over another. In its March 17, 2005 Order adopting
additional requirements for carrier’s designated as E'TCs under 47 U.S.C. § 21 4(e)(6}, the FCC
further cautioned state repulators to first consider the extent to which a particular regulation is
necessary o protect consumers, as well as the extent to which it may disadvantage an ETC
specifically because it is not the incumbent 1.EC.*

{6.  Contrary to the universal service principle of competitive neutrality, incumbent
ETCs are exempt from the four competitive ETC advertising requirements set forth the £7C
Order. The sole basis for this exemption is the Commission’s finding that [ sjince incumbent
ETCs are required to include such information in their telephone directories their customers have

ready access to this information.” £7C Order, 4 13 n. 19, Even if true, the advertising

 In the Matter of Federai-Siate Joint Board on Universal Service, CC Docket No. 96-45, Report
and Order, FCC 97-157,9 47 (rel. May 8, 1997) (“Universal Service Order™).

A In the Mauer of Federal-Siate Joint Roard on Universal Service, CC Docket 96-45, Report and
Order, FCC 05-46, 9 30 {rci. March 17, 2005) (“March 2005 Order™).




requircmients imposed on competitive FTCs are far more burdensome and stringent than the
obliganon to place a notice e the incumbent’s tolephone directory.”  Unlike the incumbent
ETCs, competitive E'TCs will be required 10 upend their current - and in many cases national -
advertusing campaigns 1o specially tador their advertisements 1o satisfy the umgue requirements
of the £TC Order. Moreover, the E7C Order could be construed such that competiive ETCs
will be obligated 1o include the required notices in every advertisement that may find its way inta
Kansas, regardless of the media channel used. Thesc highly disparate requirements clearly
discriminate against competitive ETCs solely because they are not the incumbent and, therefore,
must be rejected as violating the pninciple of competitive neutrality.

3. The Competitive ETC Advertising Requirements Constitute An
Unfunded Mandate

17.  The Commission should further reconsider adoption of the competiive ETC
advertising requirements because compliance with the rules will burden the federal universal
service fund in violation of 47 U.S.C. § 254(f). As noted above, 47 U.S.C. § 254(1) provides that
a state commission may adopt additional ETC regulatory obligations only to the extent that they
are separately funded by stale universal serrvicc mechanisms and do not burden the federal
universal service fund:

A State may adopt repulations to provide for additional definitions and standards

t0 preserve and advance universal service within that State only to the exlent that
such regulations adopt additional specific, prediciable, and sufficient mechamsms

* In fact, Sprint Nextcl questions whether the Commission can even compare the obligations. It
is doubtful whether a local telephone directory qualifies as “media of general distnbution™ as
such directories are generally distributed only to customers of the incumbent ETC. Under
federal law, every ETC has the obligation to advertise the availability of the services enumerated
in 47 CF.R. § 54.101{a)(i)}-(aX9) and the charges therefore using “media of gencral
distribution.” 47 U.S.C. § 214(¢). Because of the limiled distribution of local telephone
directones, the incumbent ETCs™ inclusion of such information in those directorics may fail to
satisfy the federal advertising obligation in any respect.
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to support_such _defimtions or standards that do not rely on or burden Federal
. . - : . h
uinversal service support mechanisms. (Fiphasis added).

Stated otherwise, the Commission may not adopt additional 11C regukatory obligations withow

providing @ separate support mechanism to defray the cost of comphance.

18. In this case, compelitive ETCs will be forced 1o allocate additional resources (o

advertising in order o comply with the new advertising requirements.  As discussed more
thoroughly befow, competitive ETCs that conduct regional or national advertising campaigns
will have to specially tailor thar advertising materials to the state-specific Kansas requirements,
The additional costs associated with these efforts may be appropriately compensated through the
apphication of federal universal scrvice support. As a resull, compliance with the compelitive
ETC advertising requirements will necessarily burden the federal universal service fund in

viotation of 47 U.S.C. § 254(f).

1I1l. THE COMPETITIVE ETC_ ADVERTISING REQUIREMENTS ARE
UNREASONABLY VAGUE AND OVERBROAD

19. in addition lo the delects addressed above. the Commission should also reconsider
adoption of the competitive E1C advertising requitements because the rules are unreasonably
vague and overbroad. First, the £7C Order fails 10 define the form and content of any of the
prescribed notices to be included in a competitive ETC’s advertisements. For example, the £7C
Order fails to describe the “universal service obligation” competitive ETCs are reguired to
inform consumers about.  Likewise, the LTC Order fails to specify what information must be
provided conceming a competitive ETC's termination fees. In f{act, the ETC Order is virtually

silent as 1o what would constitute compliant fanguage other than a general directive (0 “work

¢ Consistent with the requirements of 47 U.S.C. § 254(f), the Commission has adopted additional
requirements applicable (0 carmers designated as eligibie (o receive state support from the
Kansas Universal Service Fund (“"KUSF”). The KUSF requirements are not at issue in this
proceeding.
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