with Staff 1o armive at satistoctery tanguage ™ E7¢ Order, § 77. The delegation of such
discretion o Stadl 1s arbirary and capricious,  Any rulcs: adapled by this Commussion must
cstablish clear and detinite standards 10 be susceptible of gencral application.  As drafied, the
competitve ETC  advertising  requirements are unreasonably vague and, therelore,
administratively unenforceable.

20 Likewise, the competitive ETC advertising requirements asc overbroad. The rules
as adopted would require a competitive ETC to include 3 nolice concerning the carmer’s
“universal service obligation,” contact information for the Office of Public Affairs and
Consumer Protection and a notice advising consumers about a rate plan that does néz include a
termination fee in all of the carmer’s advertisernents within its designated ETC service area.
Although the Commission relies on similar conditions imposed in carlier competiive ETC
designation proceedings (E7TC Order, Y10), the requirements adopted in the £7C Order go far
beyond any action the Commission has taken in the past.

21. In each of the prior cases relied on by the Commission, the conditon mposed on
the competitive ETC was limited 10 print {i.¢., newspaper) advertising.  As noted in each of the
Orders acknowlcdging compliance with the Commission’s  advertising, condi.lions, the
Commission observed that “Staff has reviewed a sample advertisement and the font size and

wl

placement is appropriate.”’ Under the £7C Order, however, the advertising requirement does

not appear to be limited to print media, but rather applies to all of the ETC's advertisements.

7 See In the Matter of the Application of ALLTEL Kansas Limited Partnership for Designation as
an Eligible Telecommunications Carrier, Dockel No. 04-ALKT-283-ETC, Order (Dec. 21,
2004); In the Matter of Petition of RCC Minnesota, Inc. for Designation as an Eligible
Telecommunications Carrier, Docket No. 04-RCCT-338-ETC, Order (Dec. 22, 2004), In the
Manter of the Application of H&B Cable Service, Inc. for Designation as an Eligible
Telecommunications Carrier. Docket No. 04-HBCT-1107-ETC, Order (Jan. 26, 2005).

10



T e bk 1 A <3 b e e e et

sped upunuad ot sapiaoid yogm (yHE()TEE §
y'Q ) Lb UOUR[OIA Ut AJUD PUE SIIBL S JILLIED SSI[2UIM € JO UOTE{rFL 3iE1S [RfmE(UN 3IMKSUOD
siuswoannbar asayl (g b “opdo L) 3] ucneutuud) vonogam ueld Jui[(ed w0 ised|
1B 13]J0 0} s [ SSO[IIM 10f Juswainbai oyl pue {91 | 4ops0 VL) SISW0ISND AU O adesn
[eoo] jo 3uppooiq Mnunu aad 231 13j§0 jsnw adesn [220] paywifun apiaocid jou op oym SH1H

ey uawonnbor s sapa) 77 21 jo uondope 1IPISU0IIE PINOLS UOTSSIUTLOD) M| €L

WHEIBIEE 3°D'S'n Ly
INBI0TA  SIUAWINNDIY 29 UONEBUIULI], pUY Juppo[g RGNy 494 -4 ] 'y

MV T IVHAAAAA A TALAWTAHd THV SINTWNAAINO0AY
FAAd NOILLVNIAYNAL ANV ONDIDOTH JLANIW ¥Wdd S.¥7A¥0 DI AHL Al

‘0oejdiaydRL d41 Ut [Im-|[t Sunpedsd jo
1094]2 POPUIIUIUN Y3 JARY PINOD YDYM “12ps) D LT Y 1apun paimnbas so000u oY) Aq pasnyuod
IO pauuojuisiz 2q Afw SEDIB IDIANRS DY pareudisap s Auedwo)) dyl apIsinoe SISWNSUOD
‘Nnsa1 e sy 1 sannadwod e se poreudisap usdg sey Auedwo) Iy MYm SedIE ISOU)
A|UO 0} SIUSWIBSILIBAPE S)1 JO UOHNQLISIP Y} 1 01 3{qrun dq im ‘spdwexa 10) ‘[2ixaN uudg
“SIUWSSILIAPE SI JO [[E Ut SIo130U dijivads apnpur o) luswanabar ayr Aq pauaping A pHurisgns
aq [ DA sAnnadwod B osesuey JO 301G AL unpia uaaT ANunoed ayl noyanong
UaAS 10 SIS FuuoqUIDU Ul SIIUNSUOD £Q PamIla 10 pieday oq Ko mipaw jo $dAL asayl
ut paoejd SJUSWISILDAPY S|2UUEYD BIPAWL M3U 15((10 10 I5LUHIU] JY pUR UOISIAD[AL "OLpRs 21|
2UNJBU U1 DIBISIDUL A[IUDIDUL ST YDIYM e1POUL 10} a1U) Apendued st Sy [ LOSUIpIng A[npun si
.smauf:u;nbm FuISIoApE Y ads-mris 01 S[RUNBW FUSILDAPE |RUOHRU L0]Ie) OF JudWANNbaL a1
pue AflEuoieu 3Stuaape xon] WUdS oty s 14 dannadwiod ‘paiou Lsnoaald sy Tz
‘S|auueyn ﬁugs;unxxprzh;pmn ,atsayle 10 diysiosuods pure tes-jo-piod Cpieog]|ig g

‘UDISIADI) 'OIPRI {2 3PR[IWT 0) Pral a4 ARUI uawannbas suy) sedaun seapag) ) [ 20 inogiy



[Nlo State or focal government shall have any authority to regulate the entry of or
the rates charged by any commercial mobile service or any pnvate mobile serviee,
except that this paragraph shall not prohibit a State from regulating the other
1erms and conditions of commercial mobile services . .

47 U.S.C. § 332(cHINHA) (emphasis added).
24. The FCC has long recognized that 47 U.S.C. § 332(c}3)A)'s broad prohibition

against state regulation of any aspect of the “rates charged” by wireless carmers includes “both

¥

rate levels and rale structures.”™  This restriction prevents states (rom both “determin(ing] the

reasonableness of a prior rate or set|ting] a prospeclive charge for service.™ Wireless carriers’
post-paid rale structures are generally compnsed of several components, including a monthly
access charge, cxcess usages charges, an activation charge, an carly termination charge and
FOAMINE charges." Because these rate components are inextricably intertwined in establishing

the rate charged for service, the Commission is precluded by 47 U.S.C. § 332(c)3XA) from

Y See In the Matter of Southwestern Bell Mobile Systems, Inc. Petition for a Declaratory Ruling
Regarding the Just and Reasonable Nature of, and State Challenges to. Rates Charged by CMRS
Providers when Charging for Incoming Calls and Charging for Calls in Whole-Minuie
Increments, Memnrandum Opinion and Order, 14 F.C.CR. 19898, FCC 99-356, § 7
{rel. Nov. 24, 1999) (“Section 332(c)(3)(A) bars lawsuits challenging the reasonableness or
lawfulness per se of the rates or rate structures of CMRS providers™); In the Mauer of Wireless
Consumers Alliance, [nc., Petition for a Declaratory Ruling, WT Docket No. 99-263,
Memorandum Opinion and Order, 15 F.C.C.R, 17021, FCC 00-292, 113 (rcl. Aug. 14, 2000)
(Al the outset of our analysis on the preemptive scope of Section 332, we observe that Section
332(c)(3){A) bars state regulation of, and thus lawsuits regulating, the entry of or the rates or raic
structurcs of CMRS providers”). Because Congress delegated authonty to the FCC 10 administer
the Telecommunications Act, its interpretations of the Act are emtitled 10 deference.  United
States v. Mead Corp., 533 U8, 218,229 (2001).

Y AT&T Corp. v. #CC, 349 F.3d 692, 701 (D.C. Cir. 2003) (“{S]tate courts may not determine
the reasonableness of a prior rale or set a prospective charge for scrvice”); see also Bastien v,
AT&T Wireless Serv.. Inc., 205 £.3d 983, 987 (7th Cir. 2000) (“Congress imended complcte
precmption” of state regulaticn of rates charged by wircless carriers).

1 See In the Matier of Implementation of Section 6002(b) of the Omnibus Budget Reconciliation
Act of 1993 Annual Repori and Analysis of Competitive Market Conditions With Respect 1o
Commercial Mobile Services, First Report, 10 F.C.C.R. 8844, FCC 05-317 § 70
(rel. Aug. 18, 1995).
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requinng a wireless ETC 10 provide Lafefine subseribers per minute blocking frec of charge or
requinng a wireless ETC 1o provide a rate plan that does not include a termination fee. "

25 Although the Commussion acknowledges the preemptive himitations  of
Section 332(¢)(3)}A), 1t suggests the statute does not apply in tns case because “iw]irc!css
carriers that seek ETC designation for the purpose of receiving {federal] universal service
support submit themselves to the Commission’s jurisdiction and assent to the imposition of
certain conditions for the purpose of receiving that designation.”  ETC Order, § 33, Spnnt
Nextel must again tespectfully disagree. Nothing in the ETC designation process supersedes the
Jimitations on state regulation of wireless carmers imposed by 47 U.S.C. § 332(c)(3)(A).

20. A state regulatory commission’s authority te designate telecommunications
carriers as ETCs derives from 47 US.C. § 214(e). Yet 47 U.S.C. § 214 and 47 U.S.C. § 332 are
not mutuaily exclusive. Rather, the statutes must each be given independent significance and the
application of both statutes must be harmonized.”? To that end, the FCC has determined that
nothing in 47 U.S.C. § 214(¢) trumps the limitations on state regulation imposed by 47 U.S.C.

§ 3323 )KAY:

" Spnnt Nextel is certainly mindful of the Commission’s authority as i relates to the
sdministration of the Lifeline and Link Up programs. However, nothing in the Federal
Telecommunications Act or the FCC’s low-income universal service rules (47 C.F.R. §§ 54.400-
54.417) permits the Commission to dictate the rate components oF features of a wircless ETC’s
Lifeline service offering. To the contrary, the FCC’s low-income universal service rules only
require that in a state that mandates Lifeline support — like Kansas - an ETC must utilize the
state’s Lifeline eligibility criteria (47 C.F.R. § 54.409(a)); procedures for certifying income
(47 C.F.R. § 54.410(2)(1)), and procedures for venfying continued -eligibility (47 C.F.R.
£ 54 410(c)1)).

" See Texas Office of Public Unlity Counsel v. Federal Communications Commission, 183 F.3d
193 (Sth Cir. 1999). Ou appeal of the Universal Service Order, the United States Court of
Appeals for the Fifth Circuit clanfied that other provisions of the Telecommunications Act of
1996 (the “Act™), 47 U.S.C. § 151, er seq., must be read not to impair or supersede state
preemption of CMRS under 47 U.S.C. § 332(cHINA).

13



We note thal not all carners are subject to the jurisdiction of a state commussion,
Nothing i section 214t} 1], hawever, requires that a carmer be subject to the
jumsdiction of o stale commission in order to be designated an  ehigible
telecommumcaions carmer. Thus trbal telephone companies, CMRS providers,

27. [ndeed, the FOCC determnned bt would be plainly unlawful to deny a wireless
carrier FTC designation hased on its unique regulatory status under 47 U.S.C. § 332(c}3)A):

We agree with the Joint Board's analysts and recommendation that any
telecommunications carrier using any technology, including wireless technology,
is ehgible to receive universal service support if it meets the critena under section
214{c)( ). We agree with (he Joint Board that any wholesale exclusion of a class
of carricrs by the Commission would be inconsistent with the language of the
statute and the pro-competitive goals of the 1996 Act. The treatment granted to
certain wireless carners under section 332(¢)3)(A) does not allow states to deny
wireless carriers eligible status. .. "

28, Similarly, in the Seventh Report and Order, the FCC reaffirmed its policy of
making support available to wireless carriers despitec 47 U.S.C. § 332(¢)(3)}(A)’s preemption of
state rate and entry regulation:

We conclude, consistent with the Joint Board's recommendation, that the policy
the Commission established in the First Report and Order of making support
available to al) cligible telccommunicalions carmers should continue. All carriers,
including commercial mobile radio service (CMRS) carniers, that provide the
supported services, regardless of the technology used, are eligible for ETC status
under section 214(e)(1) . . . We re-emphasize that the limitation on a state’s
ability 1o regulate rates and cntry by wircless service carriers under section
332{c){3) does not allow the states 10 deny wirgless carmiers ETC status.?

29.  The FCC also addressed this issue in a case arising out a proceeding before this
Commission. Following Western Wireless’ (now Alltel) designation as a competitive ETC in

Kansas, the Stale Independent Alliance petitioned the FCC for a determination that Westemn

3 Universal Service Order, 9 147 (emphasis added).

' 1d., 9 145 (emphasis added).

5 In the Matier of Federal-State Joint Board on Universal Service, CC Docket No. 96-45,
Seventh Repori and Order, FCC 99-119, 9 72 (rel. May 28, 1999) (cmphasis added).

14
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Whrcless' basic unmiversal service (UBUS™) offering was subject o state regulation. The FCC
ruled that the service met the defimtion of CMRS and was, therefore, within the scope of
47 US.C.§ 332(c)(IKA):

Thus, under section 332(¢) of the Act, Kansas may not regutate BUS rates and

entry or impose cqual access requirements on BUS, although it may regulate other

terms and conditons of BUS. We also clarify that none of the exceptions (o the

proscription of state rate regulation in section 332(c)(3) apply, and that Western

Wircless is not subject 1o federal LEC reguiation when providing BUS . '

30. Even more recently, the Federal Distnct Count for the District of Colorado-struck
down the Colorado Public Utlities Commission’s attempt to regulate a wireless ETC's rates in
violation of 47 U.S.C. § 332(c)3)A). WWC Holding Co. v. Sopkin, 420 F.Supp.2d 1186, 1193-
94 (D. Colo. 2006), appeal pending. In Sopkin, the court found that a wireless carmer’s status as
a federal LTC did not authonze the state regulatory commission to regulate the carrier's rates.
Id. To the contrary, the court found that the state commission must first petition the FCC for
regulatory authority under 47 U.S.C. § 332(c)(3)A) and 47 CFR. § 20.13. Becsuse the
Colorado Public Utilities Commussion fatled to follow the prescribed procedures set forth in
federal law, the count held the cemmssion had no authority 10 regulate the wireless ETC's rate
structure, Id

31. Thus, 1t 15 quite clear the Commission cannot regulate a wireless carrier’s rales
simply because it has been designated as an ETC. The Comrmission has taken no action to
petition the FCC for authorization to regulate wireless rates in Kansas. Accordingly, the £7C

Order's per minute blocking and termunation fec requirements are preempted by 47 U.S.C.

§ 332(c)(3)(A) and must be revoked.

'® In the Matier of Petition of the State Independent Alliance and the Independent Telecommunications
Group for a Declaratory Ruling that the Basic Universal Service Offering Provided by Western Wireless
in Kansas is Subject 1o Regulation as Locul Exchange Service, WT-Docket No. 00-239, Memorandum
Opinion and Order, FCC 02-164, 15 (rel. Aug. 2, 2002).
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B. The Per Minute Blocking And Termination Fee Requirements lmpermissibly
Regulate Interstate Telecommunications Services.

32 The Commission should also reconsider adoption of the E7C Order s per minute
blockng and tenmnation fee requirements because they constitute unlawful state regulation of
interstale telecommunications services. When it enacted 47 U.S.C. § 151, Congress assumed
junsdiction over “ail interstate and foreign commerce in communication by wire and radio™ and
vested regulatory authorty in the FCC, 47 U.S.C. § 151, For wireless cammiers - like Sprint
Nextel - who offer multi-state or nationwide calling areas, the intrastate and interstate
components of its service offerings are inseparable. As a result, the Commission is precluded
from regulating such wireless service offenings in any respect,

33 Like the junsdictional limitations discussed above, nothing in the ETC
designation process overmdes the prohibition against state regulation of interstate
telecommunications services. As the Federal District Court for the District of Colorade held n
Sopkin, there is absolutely no distinction between “ETC services” and other interstate wireless
telecommunications services exempt from state regulation:

In Count I} Western Wireless alleges thal the Commission has no authority to

regulate interstate services. The defendaats [i.¢., Colorado PUC Commissioners)

do not disagree but argue that ETC services are subject to Commission oversight.

Because_interstate and_intrastate services are not separable by wireless_service

carriers in the competitive markel they serve, the Commission’s posiion that it is
not repulating interstate services is not lepable.'’

34. Thus, becausv the Commission is precluded from regulating the interstate
tclecommunications services offered by wircless CTCs, it must reconsider and reject adoption of

the per minute biocking and termination fee requirements set forth in the E7°C Order.

1”7 Sopkin, 420 F.Supp.2d at 1194,
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v, M E7COQRDER'SY  TERMINATION FEE REQUIREMENT 1§ NOT
SUPPORTED BY SUBSTANTIAL EVIDENCE

35, The Commission should further reconsider adoption of the requirement that
wireless carmers olter ot least onc rale plan that does not include a termination fec becausce the
need for such requirement 1s not supported by the record.

6. State law provides that an agency’s action is nvahd if based on a determination of
fact that is not supported by substantial evidence when viewed in Light of the record as a whole.
K.S.A. § 77-62HcX7). To be reasonable, a Commission order must be based on substantial,
compelent evidence. Kansas-Nebraska Gas Co. v. Kansas Corporation Commission, 610 P.2d
121, 126 (Kan. 1980). The findings of the Commission must be based vpon facts. It must be
possible for the reviewing court to measure the findings against the evidence from which they
were educed. Findings not based on substantial evidence, but on suspicion and conjecture, are
arbitrary and baseless. Southwestern Beli Tel. Co. v. State Corp. Comm., 386 P.2d 5135, 524
(Kan. 1963). K.S.A. 77-621(c)(8) similarly provides that agency action may be set aside if 11 "is
otherwise unreasonable, arbitrary or capricious.” “Unreasonable™ action is action taken without
regard 1o the benefit or harm 10 al! inerested parties, Agency action is arbitrary and capricious if
the action is unreasonable or without foundation in fact.” Peck v. Univ. Resident’s Committee of
Kansas State Univ., 807 P.2d 652, 657 (Kan. 1991).

37.  In this case, the termination fee requirement set forth in the £7C Order is not
supported by sufficient record evidence to withstand scrutiny. As discussed in the ETC Order,

the sole basis relied on by the Commission to require wircless carmers to offer a rate plan that

does not include a termination fee is perceived consumer dissatisfaction evidenced by “over

17
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1,000 complaints during 2605 regarding tesmination tees” ETC Order, Y 3 The sburce of

this figure 15 Staff’s reference to the FCC's Quarterly R;por: on Informal Consumer Inguiries
and Complaints. 3 Quarter Calendar Year 2005 (Nov. 4,2005)."7 Notably, as set forth in the
IFCC Report, the existence ot a complaint does not necessanly connote wrongdoing on the part of
a camer:

A complaint 1s defined as a communication received at CGB’s consumer center
either via letter, (ax, email or telephone from or on behalf of an individual that: (1)
identifies a particular entity under the FCC's junsdiction; (i1} alleges harm or
injury; and (i) sceks relief. The FCC receives many complaints that do not
involve violations of the Communications Act or a FCC rule or order. The
existence of a complaint docs _not necessarily indicate _wrongdoing by the
v::ompam\Linvolved.m

38. Moreover, what Staff’s reference to a single FCC quarterly report fails to reflect is
the overall downward trend in complaints related to termination fees, while at the same time
wireless carriers have expenenced a steady increase in subscribership. This inverse relationship
is well documented in publicly available data. For example, the FCC’s complaint report for the
2™ Quarter of 2006 identifies only 482 complainis related to termination fees.?' Whereas, the
FCC's most recent wircless competition report indicates that the total number of wireless
subscribers in the United States has been increasing at the rate of approximately 20 million

subscribers per year for the last three years.””  As of December 2005, the FCC estimates there

'* Indeed, the record in this matter is devoid of any empirical data demonstrating significant
consumer complaints regarding termination fees in Kansas.

¥ http://hraunfoss.fcc.poviedocs public/atiachmatch/DOC-262020A 1 .pdf

D1d,p.9.

2 hitp://hraunfoss.fcc.gov/edocs_public/attaclunatel/DOC-267246A1.pd{

22 In the Matter of Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act
of 1993, Annual Report and Analysis of Competitive Market Conditions With Respeci 1o
Commercial Mobile Services, WT Docket No. 06-17, Eleventh Report, FCC 06-142, Table ]
(rel. Sept. 29, 2006).
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demaonstiates complisnee with objective consumer protection and service quality standards.
ETC Order, 39 Section One of the Consumer Code regquires signatorics 1o disclose any
applicable terraination fees as folows:

For each rate plan offered to new consumers, wireless camers will make available
0 consumers n collaleral or other disclosures at poinl of sale and on their web

sites, at Jeast the following information, as applicable: . . . any early termination

fee that appbes and the tnal period dunng which no early termination fee will
26

apply.

Likewise, Seetion Five of the Consumer Code requires signatories 1o disclose applicable
termination fees 1o the extent possible in their advertising materials.”

42. The Consumer Code further requires signatories to provide an initial trial period
of nol less than 14 days, during which “[t]he cammer will nol impose an carly termination fee if
the customer cancels service within this penod, provided that the customer complies with

"

applicable return and/or exchange policies. % Carriers must also provide advance notice prior to
modifying the matenal terms of a subscriber’s contracts in a manner that is materially adverse to
the subscnber and allow the subscriber not less than 14 days to cancel his or her contract with no
termination fee.’’ In fact, Sprint Nextel exceeds the 14-day period required by the Consumer
Code. Sprint Nextel has adopted a 30-day trial period with no termination fee.

43, As the Commission has already acknowledged, the Consumer Code’s service
requirements provide consumers sufficient netice of any applicable termination fees and the
opportunity to terminate service within 14 days without a termination fee if the consumer is

dissatisfied with the service or if the terms of service are matenally and adversely modified. The

Commission must. therefore, reconsider its contrary finding that wireless ETCs must also offer at

26 See hitp:/files.ctia.org/pdf/The Code.pdf
7 Jd . Section Five.

*% Jd., Section Four.

¥ id., Section Seven.
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least one rawe plan without g lermination fee as the need for such a requirement s entirely
unsupported by the record.

V1 TNE ETC ORDLER'S LIFELINE MANDATE VIOLATES 47 C.E.R. § 54.403(b)

44, The Commission should reconsider the adoption of the requirement that all ETCs
apply the fedcral Lifeline discounts 1o any rate plan sclected by a subscnber because it plainly
violates 47 C.F.R. § 54.403(b). Such a requirement is contrary to federal law and, therefore,
unlawful.

45 To implement changes in the federal Lifeline program following the adoption of
the Telecommunications Act of 1996, the FCC promuigated specific rules goverming the
administration of the program. These regulations are codified at Part 54, Subpart E (47 C.F.R.
8§ 54.400-54.417) of the FCC’s rules. As set forth in the FCC’s universal service rules, Lifeline
is defined as “a retail local service offering: (1) [t]hat is available only to qualifying iow-income
consumers; (2) [fJor which qualifying low-income consumers pay reduced charges as a result of

application of the Lifeline support amount descnbed in (47 C.F.R. §1 54.403Y Section 54.403,

in turn, defines the amount of federal Lifeline support available and the limitations on the
application of such support.

46.  Pursuant 10 47 C.F.R. § 54.403(a), federal Lifeline support is comprised of four
credits or “Tiers.” “Tier One” support is equal to the monthly “tariffed rate in cffect for the
primary residential End User Commeon Line char,gc3I of the incumbent local exchange carrier

) . . o . . L 432 . o
serving the area in which the qualifying low-income consumer receives service. “Tier Two

W47 C.F.R. § 54.401(a) (emphasis added).

3 The “End User Commion Line™ charge is also referred 1o as the “Subscriber Linc Charge” or
{iSI‘C‘T!

.47 CFR. § 54.403(a)(1).




support 15 cqual 10 $1.75 per month ' Tier Three™ support is equal to “one-half the amount of
any state-mandated Lilehne suppon or Lifeline suppor! otherwise provided by the carrier, up o a
maximum of $1.75 per month ™ 1 applicable, *ier Four™ provides up 1o an additional $25 per
month for cligible resident of Tribal lands, provided the additional support “does not bring the

basic lucal residenial rate (including any mileage, zonal, or other non-discretionsry charges

associated with basic residential serviee) below $1 per month.
47 Application of federal Lifeline support to a qualifying customer’s basic residential
rate is poverned by 47 C.F.R. § 54.403(b), which provides in pertinen part:

Eligible telecommunications carniers that charge federal End User Common Line
charges or cquivalent federal charges shall apply Tier-One federal Lifeline
support 1o waive the federal End-User Common Line charges for Lifeline
consumers. Such carriers shall apply any additional federal support amount to a
quabfying low-income consumer’s intrastate rate, if the carmier has received the
non-federal repgulatory approvals nccessary to implement the requircd rate
reduction. Other eligible telecommunications carmers shall apply the Tier-One
federal Lifeline support amount, plus any additional support amount, 10 reduce
their_lowest tariffed (or othcrwisc generally available) residential_rate for the
services cnumerated in Sec. 54.101(a)1) through (a)(9), and charge Lifeline
consumers the resulting amount.

47 C.F.R. § 54.403(b) (emphasis added).’®

P47 CF.R. § 54.403(a)(2).

47 CF.R.§ 54.403(a)(3).

3 47 C.F.R. § 54.403(a)(4) (emphasis added).

¥ Several states have reiterated the preemptive requircments of 47 C.F.R. § 54.403(b) in their
own rules.  See, eg. Texas P.U.C. Subst. R. 26.412(c){2)(ANi) ("If the participating
telecommunications carrier does not charge the federal SLC, it shall reduce its lowest tariffed
residential ratc for supporied services by the amount of the SLC tariffed by the ILEC serving the
area of the qualifying low-income customer.”); 199 fowa Admin. Code § 39.3(2)(b)(2) ("Eligible
carriers that do not charge icderal end-uscr common line charges or equivalent federal charges
must apply the federal baseline Lifeline support amount of $3.50 to reduce the Lifehne
consumer’s lowest tariffed residential rate™); 65-407 Code Me. R., Chpt. 294, § 4 (“If the eligible
telecommunications carrier does not charge the federal SLC, it shall apply the $3.50 federal
baseline support amount to reduce its lowest tariffed residential rate for supported services”);
Public Service Commission Universal Service - FCC PSC Comments/Letters, Case No, PU-439-
06-149, North Dakota Lifeline and Link Up Plan, p. 2 (Nov. 5, 1997), rev 'd (June 8, 2005)
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44, in other words, carners that do not ¢charge the federal End User Common Line
i e, wireless E'TCs and other competitive carmers  must provide a Tier One discount equal to
the End User Common Line charge of the ILEC serving the area in which the qualifying low-
Income consumet receives service plus applicable Tier Two, Tier Three and Tier Four discounts
1o reduce the cost of the carmer's lowest residential rate.

49, in adopting the regulations discussed above, the FCC detennined that federal
Lifeline support shall be ponable and that competitive ETCs must apply the federal Lifcline
support they receive to the carrier's lowest rate for the services enumerated in 47 C.F.R.
§ 54 101(a)(1)-(a)(9):

These rules require that camers offer qualitied low-income consumers the
services that must be included within Lifeline service, as discussed more fully
below, including toll-limitation service, 1LECs providing Lifeline service will be
required to waive Lifeline customers’ federal SLCs and, conditioned on state
approval, to pass through to Lifeline consumers an additional $1.75 in federal
support. ILECs will then receive a corresponding amount of support from the
new support mcchamsms.  Other c¢ligible tclecommunications carriers will
receive, for cach qualifying low income consumer served, support equal to the
tederal SLC cap for pnmary residential and single-line business connections, plus
$1.75 1n additional federal support conditioned on state approval. The federal
support amount must be passed through 10 the consumer in ils entirety. In
addition, all carriers providing Lifeline service will be reimbursed from the new
universal service support mechanisms for their incremental cost of providing toll-
Iimitation serviees te Lifeline customers who elect to receive them. The
remaining services included in Lifeline must be provided to qualifying low-
income consumers al_the camer’s lowest tariffed (or otherwise pgenerally
available) rate for those services, or at the slate’s mandated Lifeline rate, if the
state mandates such a rate for low-income consumers.

Universal Service Order, % 368 (cmphasis added).
50.  The Commission relied on the following two arguments offered by Staff 10 reach

a contrary nterpretation of 47 C.F.R. § 54.403(b): (1) that the hmitation of Lifeline support to

(“An cligible telccommunications camer providing Lifeline service shall adjust its lowest
taniffed (or otherwise generally available) residential rate for Lifcline service 1o qualified low-
income customers by reducing the total amount due for monthly universal service by $5.25.7)
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the fowest residential rate ignores the parenthenieal fanguage “or otherwise generally available,”
and (2) that the FCO's website provides no indication that the Lifehine program is limited to the
lowest price plan. £7C Order Y 65, Nerther of these arguments 1s persuasive.

59 First, while the Comnussion faults other commenters f{or ignonng the
parenthetical language, Staff’ s interpretation of 47 C.F.R. § 54.403(b) ignores the term “lowest”
and simply reads it out of the rale The Commission must construe section 54.403(b) to give
meaning to all of the words."” 47 C.F.R. § 54.403(b) is unambiguous. Under the plain language
of rule, the parenthetical “or otherwise penerally available™ is intended 10 modify the term
“tariffed” 10 accommodate ETCs that do not provide service under a tariff, but rather provide
service on an individual contract basis. In this context, the FCC wanted 1o ensure that Lifeline
customers were enrolled in either the “lowest tariffed” or “Jowesi generally availablc” residential
rate plan, depending upon the type of camier at issue.

52, In contrast, Staff’s interpretation of 47 C.I°.K. § 54.403(b) icads to the untenable
conclusion that the parenthetical language is meant to modify the term “lowest,” such that the
rule would read “lowest, or otherwise generally available, residential rate” This result is
nonsensical. 1 the FCC meant for Lifeline support to be applied to any residennal r.ate plan, it
would not have used the term “lowest” and would not have included the parenthetical “or
otherwise generally avaitable™ Rather, the FCC would have simply stated “to reduce their
resrdential rate.”

53.  Staffs interpretation of 47 C.F.R. § 54.403(b} is also counterintuitive when one

considers the purpose of the federal Lifcline and Link Up assistance programs. Lifelne and

I See CURB v Kansas Corporation Commission. et al., 264 Kan. 363 (1998) (“Courts must
‘construe all provisions of statules i pari materia with a view of reconciling and bringing them
in1o workablc harmony, if reasonably possible 1o do so.””) (citing Kansas-Nebraska Natural Gas
Co. v. State Corporation Comnussion, 176 Kan. 561,271 P.2d 1091 (1954)).
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Link Up arc mtended 1o assist low-income consumers oblaim and maintain basic access 10 the
public switched telephone network (“"PSTN™). To further lfns pur‘[n;:\‘c‘ the FOC adopted the toll-
hmitation requirement o ensuie low-mcome consumets would not be disconnected from the
PSTN duc to uncontrolled toll charges. likewise, the FCC mandsted under 47 C.FR.
§ 54.403(b) that low-income consumers subscribe to the lowest cost residential rate plan offered
by an ETC so as not 1o incur excessive monthly charges. 1t would therefore be inconsistent with
the purpose of the low-income universal service fund to force camers to modify their systems 10
include higher-cost plans in the Lifeline and Link Up programs.  Accordingly, Staff’s
mterpretation of 47 C.F.R. § 54.403(b) cannot be reconciled with the FCC's mandate and must
be rejected.

54, The Commuission’s rehiance on Staff's review of the FCC's website 15 similarly
misplaced. General descriptions of the federal Lifeline program posted on the FCC's wcbsite
have no precedential value. In any event, the FCC's alleged description of Lifeline as a
“telephone discount program [that] gives pcoblc: with low incomes a discount on basic monthly
service for the phone at their poncipal place of residence™ is immaterial.”® The FCC, like this
Cammission, speaks only through its wntten Orders or decisions. As set forth above, the FCC's
Universal Service Order and 47 C.F.R. § 54.403(b) unambiguously provide that federal Lifeline
support may only be applied to reduce the monthiy charges for an ETC’s lowest residential rate
plan. Nothing in the FCC’s general description of the Lifeline program relied on by Staff

contradicts this requirement. But cven if it did, such general statements have no legal cffect.

* It is unclear which FCC webpage Staff reviewed as no citation is provided in Staff’s

Comments. Currently, the FCC’s consumer center webpage describes Lifeline as foilows: “The
{ederal Lifeline Program gives incomne-cligible consumers a discount on monthly charges for
basic Jocal landline or wireless residential telecphone service purchased from an authorized
iandiine or wircless service provider.” hup://www.lifeline gov/lifeline_Consumers html
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55 Accordingly, the Commission should reconsider the adoption of the rcqui'rcmcnt
that afl ETCs apply the federal Tafeline discounts o any rate plan selected by a subscriber and
amend 1o FTC Order 1o omit this requirement

WHEREFORE, Sprint Nextel respectfully reguesis that the Commission reconsider
adoption of the following requirements set forth in the ZTC Order:

(a) That Competitive ETCs include language in ail their advertising in their Kansas
ETC areas explaining thar obligation to provide universal service and include information on
how customers can contact the Commission’s Office of Public Affairs and Consumer Protection.

{b) That ETCs that do not offcer unlimited local usage offer frec optional per minute
blocking of local usage to Lifeline customers within 90 days.

{c) That wireless FTCs offer one calling plan without a termination fec.

(d) That all ETCs must allow Lifeline customers to choose a calling plan and apply
the 1.ifeline discount to the plan selected by the customer.

Respectfully submitted,

SPRINT NEXTEL CORPORATION

Dtk e r ),

Diane C. Browning (KS Bar No&"ﬁﬂ‘m—\ ~

6450 Sprint Parkway

Overiand Park, Kansas 66251

Voice: 913.315.9284

Fax: 913.523.0571

Fmail: diane.c.browning{@sprint.com

Kenneth A. Schifman (KS Bar No. 15354)
6450 Sprint Parkway

Overland Park, Kansas 66251

Voice: 913,315.9783

Fax: 913.523.9827

Email: Kenneth.schifman@spnnt.com

fts Counsel
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VERIFICATION

i, Diane C. Browning, bewng of Jawful age duly sworn, state that { have read the
above and foregoing Petition for Reconsideration and venfy the statements contamed
herein 1o be true and correct to the best of my knowledge and belief.

is.lanc C. Browning jj@—\
Subscrbed and swomm to before me

this [4""day of October, 2000. f TS
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CERTIFICATE OF SERVICE

The undersigned hereby cenifies that on this ‘Icr‘:L day of October, 2000, a copy of the
foregoing Petition for Reconsideration was served via V.S, Mail, postage prepaid, on cach of the

following:

I'va Powers, Assistant General Counsel
Kansas Corporation Commission

1500 SW Arrowhead Road

Topeka, KS $666(4-4027

Hill Ashburn

Alltel Communications, Inc.
1440 M Strect

P.O.BOX 8 1309 (68501-1309)
l.incoln, NIZ 68508

Cindy J. Manheun
Cingular Wircless

PO BOX 97061
Redmond, WA 98052

Steven Rarmick

David Springe

Citizens Ulility Ratepayer Board
1500 SW Arrowhead Road
Topeka, KS 66604

Thomas E. Gleason
Gleason & Doty, Chantered
PO Box 6

Lawrence, KS p6044-0106

Mark P. Johnson

Trina R. LeRiche

Sonnenschein Nath & Rosenthal LLFP
4520 Main Sireet, Suite 1100

Kansas City, MO 64111

Bradley Stein
U.S Cellular
8410 Bryn Mawr
Chicago, 11. 60631

Rohan Ranaraja

Stephen Rowell

Alliel Communications, Inc.
1269-B5F04-1

One Allied Dnive

Little Rock, AR 72202-2177

(Glenda Cafer

New Cingular Wireless PCS, LL1.C
C/Q Cafer Law Offices, LLC

2921 SW Wanamaker Drive, Suite 101
Topeka, KS 66614

Johnny Johnson
Nex-Tech Wireless, L.1..C.
2418 Vinc Stree!
Hays, KS 67601

Elizabeth Kohler

Rural Cellular Corporation

Waler Tower Hill

3102 Mountain View Drive, Suite 200
Colchester, VT 05446

James M. Caplinger

Mark E. Caplinger

James M. Caplinger, Chanered
823 W 10th Street

Toapeka, KS 66612




Limothy 8. Pickenng, General Counsel
Bruce A. Ncy, Atlomey

Melanmie N. Sawyer, Attorney
Southwestern Bell Telephone Co.

220 Last Sixth Street

Topeka, KS 66603

Stephanic Cassioppi

Ohio RSA #1 Limited Partnership dba Kansas

RSA #15/US Cellular
8410 Bryn Mawr
Chicago, 1L 60631

Melanic N. Mclntyre, Attorney
Southwestern Bell Tetephone Co. dba SBC
220 Fast Sixth Street, RM 500

Topeka, KS 66603

PamaSade

1951 989v5

David 1.. LalFuria

Steven M. Chemoff

Lukas, Nace, Guiterrez & Sachs
16650 Tysons Boulvard, Suite 1500
Mel can, Virginia 22102

Trina R, Leriche, Altorney
Sonnenschein Nath & Rosenthal 1.LP
4520 Main Street

Suitc 1100

Kansas City, MO 64111

Bruce A. Ney, Attomcey

Southwestern Bell Telephone Co. dba SBC
220 East Sixth Sueet, RM 500

Topeka, K§ 66603
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LI E LIGREE B H VN
Fanesz LorFrarstion Lowd 25100
o hean K, Puffa

REFORE THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

Hefore: HBrian J. Moling, Ch'air STATE CORPORATION COMMISSION

Robert . Krehbiel
Michac] C. Moffet 0CT 2 ¢ 2006

In the Matter of General Investigation } Hoom

Addressing Requirements for Designation }  Docket No. 06-GIMT-446-GIT
Of Eligible Telecommunications Carniers )
PETITION FOR RECONSIDERATION

Comes Allel Kansas Limited Partnership (Alhtel) pursuant 1o K.S.A. §§ 66-118b and 77-
529, K.A.R. §82-1-235 and petitions the Commission for reconsideration of the Order Adopting
Requirements for Designation of Eligible Telecommunications Camers. In support of this
petition, Allte] states as follows:

i On October 2, 2006 the Commission issued its Order Adopting Requirements For
Designation of Eligible Telecommunications Carriers {the “Order™). Two aspects of the Order
require reconsideration: (1} The Order addressed Content, Frequency and Types of Media
Advertising, and imposed unnecessary and burdensorne requirements with respect to all
adverlising of competitive ETCs although the same objectives could be accomplished on a much
inore practicat and less burdensome basis (Order Paragraphs 9 10 13); and (2) in addressing
Lifelne, the Order misinterprets the FCC Rule and requires that Lifeline discounts be made
applicable to all rate plans rather than only the ETC’s lowest rate plan provided in the Carrier's
tariff or that it penerally makes available. {Order Paragraphs 63 to 67).

2. The Commission should reconsider these twao requirements and modify them to
(1) require ETC and Lifeline language only in periodic advertisements targeted 10 local media

distribution and (2) modifv its Lifeline requirement 1o acknowledge that FCC rules only require
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Lateline discoumts for the lowest priced plan of the ETC. Allie} recommends the Commission
direct any intercsted partics and Staff 1o meet and find practical less burdensome means of
addrcssing the objectives and concerns regarding these issucs and those raised by any others.

Advertising Requirements

3. While the Commission has required certain ETCs to include ETC information n
their advertising, Alltel continues 10 believe, as expressed in 1ts earlier comments in this matter,
that there arc more practical, efficient and less burdensomc and confusing means of
accomplishing the same objectives. However, while Alltel is suggesting less burdcnsome
alternatives and solutions to accomplish the Commissions objectives, it is not conceding and
does not agree that the Commission has the reguisite authority (o impose such regulation on
wireless carriers. (See K.S.A. § 66-104a(c))

4, The Cemmission’s objectives or reasons for attcmpling to impose the
requirement, as stated in the Order, are that it is “important that customers are fully informed
when choosing telecommunicaiions providers”, that the information provided in the
advertisement be “meaningful”, “‘so that consumers will undersiand whal they can expect from
an ETC” and so that consumers will have “contact information” regarding the Commission so as
to register any complaints. (Order Paragraphs 12 and 13). To accomplish these objectives,
however, it is nol necessary to require that “all advertising” of the ETC that will be placed in an
ETC area include all such information. 1f the intent is to include literally all advertising such is
not practical and will confuse more consumers that are not located in an ETC area than will
inform those within an ETC related area. Moreover, ETCs already accomplish very thorough

communication to larget the potential beneficiaries of Lifeline as required by the federal ETC

requiremeints.
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As previously explained. most wireless 1Cs, such as Alliel, arc national c'an’icrs
and thair advertisements are national or regional in scope and content.  To require that these
advertisements include Kansas- specific informatien s not prachcal and certainly not well
focused, especially in hght ol the fact that competitive ETCs use a variety of outreach mcthodls
to inform consumecers of their services and to reach diverse audiences. For example, Alltel
conducts outrecach with appropriate government agencies in order to notify low-income
consumers of its Lifcline offering. This outreach has a more precise target and, therefore, is able
1o provide more detailed information aboul the underiying Lifeline program and more accurately
reach the low-income consumers that qualify for Lileline.  Alltel also conducts outreach in the
l'onﬁ of local newspaper advertising to reach a morc general audience.  Alitel also conducts
outreach through thc morce expensive media, television and radio advertising, that, while
targeting a greater audience, communicate less information as the time frame is shorter. It is not
practical or economically feasible to require ETCs to provide the same level of detail in all
advertising regardless of the media used. While Alltel does not belicve that is the intent of the
new rule, the literal interpretation and rejection of prior comments seems (o indicate that is the
result. The Commission should not attempt to eliminate the flexibility of ETCs to .cuslomize
ETC messages based on the precision of the target audience and the choice of media. A more
efficient and still effective requirement would be 1o include Kansas-specific information in
periodic largeted local media either specifically for ETC information purposes or in only those
advertiserments carried by local rather than national media. Consistent with federal ETC

requirements largeted advertising should be recognized as appropriate.
6. The above comments and Alltel proposals are fully comphant with the FCC’s

general outrcach or advertising requirements for ETCs. The FCC’s requircments applicable to

[
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