
wil l  tic ~ u l ' l ~ r i c ~ l l i v  i i i l ( l rc \ \c( l  111 i1,i ikt.t 00- IH7.  :iid :trpiic t1i;it tlic ctitrcnt tliwkcl i s  [lie best 

Ycnuv l or ii  dctcritiin;ition '~ 

5:i S t d f I  agrccd thiti R(~'C' and IJSCOC iirc panicipating in tlockcl 06- 187 ant1 

acknowledged t l i a i  t hc  i w i v  i r l  iippliciibiiily of the \titntlartls io wirelcss ETC has no! k e n  

addressed. StiiIl stated t l i a l  the liartics to that dockel are deterniining what issues can be agreed 

to and what  issues w i l l  need to bc prrsenled to llir Commission for decision.'> Staff slated that 

to the extent agreciiieiil I S  iiol rcactied o n  standards and on which providers the standards should 

apply io, 

supported tltc <:oiitinission's dccisiori lo defcr to docker 06-187. staling that i t  i s  premature 10 

dccide wheilier standards that  are not ye1 determined should apply to wireless ETCs. 

procctluriil schedule wit1 need IO he established to address those  issue^.'^ Staff 

5 4  Thr  Coriirriissinn wi l l  not reconsider whether to address the applicability of the 

bil l ing standards i n  this dockel, As the Commission said in its Order, il would be prenialure lo 

decide applicability. Panics are currently reviewing the hi l l ing standards and are working to 

deterinine whether agrccttient ciin hc reached on standards. The better process i s  to determine 

applicability to wireless ETCs i i t  the docket opened to review the bil l ing standards rather than jn  

this proceeding. 

VI11. SumLnmof Decisions 

On the i s w c  o f  the advertising requirenlenrs, (lie Commission grants 55. 

reconsideration its follows: The :tdvertising requiremellts are to he applied only to print 

advertising that is designcd l o  rcach those customers in il CETC's designated service area. lf il 

RCC and USfVC Pelition at 12 < 
'' Staff Rcbponie 81 ¶ 2 5  
' Staff Response a r ' W  





purpose of iswing such l ~ i r t l i c r  order or orders. ah i t  riiay deem necessary 

ORDER MAILED 

bl 
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- 
Suran K L h f f y  
Executive Director 
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IN ‘I I l k ’  llNlTk’,l) S’ I ‘A’WS I)ISTHICI COUU’I 
FOl< ‘I IIE 1)IS’TUICT O F  KANSAS 

S pr i n !  Spectrum. L . IJ. , 

I’lnintifl,  
v 

M a n  Moline, Roben Krehhiel a n d  Michael 
Moffet. in  their Official Capacities as the 
Commissioners of [he Kansas Coqxmtion 
Commission. 

Oefendenls. 

CIVIL ACWON 
No. 07- - 

VERIFIED COMPLAINT FOR 
DECLAKAIORY AND INJUNCTIVE RELIEF 

Sprint Spectrum, LJ’. d/b/a Sprint PCS (“Sprint“). by and through its undersigned 

counsel, hereby brings this action for declaratory and injunctive relief against defendants 

Commissioners of the Kansas Corporation Commission (“KCC“) (in their official capacities and 

not as individuals): Brian Moline, Roben Krehbiel and Michael Moffet. In support of its 

Complaint, Sprint states and alleges as follows: 

1. lNTRODUCTlON 

I Sprint seeks a dcclitratory ruling froin this Coun that the rule set fonh in the 

KC(.’:s October 2 ,  2006 Order ii? Docket No. OG-GIM1-446-Gll’ requiring an eligible 

telecommunications cai~ricr ( “ E l  C”) IO apply federal Lifeline support 10 reduce the cost of 

rate plan oflcred by t h e  Carrie: violates lederal law (hereaiier, the “Kansas Lifeline Rule”). 

2 .  Specifically. ihe Courl should declare that the Kansas Lifeline Rule violates 

47 L.S.C. $ 254(0 and 47 C.F R .  5 54.403(b) because it  is inconsistent with the FCC’s 

determination that federal hlel ine suppon must be applied to reduce the cost of an ETC’s 

lowest-cost generally available residcnlial rate plan. 



As iipplicd t i )  ;I (‘MICS providcr, tlic (‘oiin should lunhcr dcclarc lhal the Kansas 

I.ifcline I l u l c  violates 4 7  k J  S.(: 4 332(c)(3)(A) as it would require thc carrier 10 providc a 

rvduced rate scrvicc without the ability to lawlully recover the subsidy lriim the federal iiniversal 

service support l u n d .  

4 Sprint (unhcr sceks an  initial rrrlraining order and preliminary and final 

injunctive re l ie l  prohibiting the Defendants and any employees or agents of the  KCC lrom taking 

any action to  enforce or attempt to cnlorce any prnvision of the Kansas I.iteline I h l e  against 

Sprint. 

11. PAItTlI.:S, . l ~ J l ~ l S l ~ l C T l O N  ANI)  VENtJK 

5 .  Plaintiff Sprint Spectrum. L.1’. is a Delaware limited partnership having its 

principal place of business a1 6200 Sprint Parkway, Overland Park, Kansas 66251. Sprint 

provides commercial mobile radio services (“CMRS”) in  the State of Kansas. Sprint has also 

been designated as a federal ETC throughout certain defined service areas within rhe Slate of 

Kansas. 

6 .  Thc KCC is a State agency organized under section 74-601 of thc  Kansas statutes. 

l‘hc KCC is generally niirholi7,ed to regulate the activities of public utilities providing telephone 

service in rhc Slacc 0 1  Kairsab. liowever, CMRS providers, like Sprint, are expressly exempi 

from tile KCC’s “jurisdiction, regulation, supervision and control” under Kansas law. K.S.A. $8 

66- I04a(c) and 66-1, I43(b). 

7. Defendant l3rian Moline IS the Chair of thc KCC. Chair Moline i i sued in his 

official capacity l o r  declaratory and injunctive relief. 

8. Defendant I b h e n  Krehbiel is a Commissioner of the KCC. Commissioner 

Krehbiel is sued in his official capacity for declaratory and injunclive relief. 



9 I)clcndant b I d l : ! c l  M i i l ' l c l  is a C'ommissioncr 01 llic KC'C', Comniissioncr Mot la l  

i s  sued in his official capacily lo r  dcciaratory and injunctive re l i e t .  

I O  'I his coun hiih siibiect niatlcr jurisdiction 01'  llic action pursuant IO 28 U.S.<' 

4 1331, in coiijunclion with 47  I I .S .C .  254. 47 IJ.S.C. 9 332 and 47 C.I. It. $ 54.403. 

1 1 ,  An aciual, bona lide and justiciable controversy cxists belween the parties 

pursuant IO 28 U.S.C. $ 2201 

12. Venue is  proper in this dislrict under 28 U.S.C. 5 1391(b) because the Delendonts 

reside in this Dislrict and bccause a substantial pari of I h c  events giving rise 10 this action 

occurred in this Dislricl. 

111. FACTUAL A L L E G A T I O N S  

A. 

13. 

The Federal Universal Service I'roeranl 

The Telecommunicalions Act of 1996, which amended the Communications Acl 

of 1934, 47 U.S.C. $$ 151  er s r y .  (colleclively, "the Act"), established a federal program to 

ensure that allordable leleconimunicalions services are available to all Americans. 47 U.S.C. $ 9  

214 and 254. This policy objective i s  referred to as "universal service." 

14.  Congress delermincd that universal service goals would be accomplished through 

comperition, and directed thc 1:'ederal Commuriications Commission ( "KC")  lo create a federal 

universal scrvice funding mcchmiism that would provide fin;incial support to both incumbent and 

competitive telecommunications carriers that satisly basic critcria established by the FCC. 

Carriers [hat qualily for such support are referred to as kderal  "eligible lelecommunications 

carriers" or "ETCs." 

15. The FCC began implementing Sections 214 and 254 ofthe Acl when i t  issued i t s  

firs[ universal service order ill 1997. In /he Moiler of F e t I e r d S / ~ i / e  Join/ Board on Universril 

& r ~ i c e .  CC Docket 96-4.5, KiJporr trnrl Ord<w, F'CC 97-157 (rel. May X ,  1997) 1 4  ("Universal 

3 



,SWI~ICP Orrk.,.") T h e  I,'('(''h uiiiwrs;iI scrvicc rcgulatioiis ;ire scl lbnh at  Title 4 7 ,  Par( S4 of the 

C'ode oI'I,'ederal tiegulations. 47 (' Lti. 5; 5 4 . 1 ,  e / .  z q  

l o .  As set l imh  i ~ t  4 7  ( '  1,' ti. $ 54 lOl(i~)( 1)-(;1)(9), the I:CC designated the hollowing 

c o x  tclecomniiiniciltions services o r  lunctinnalities to bc supported by the lkderal universil 

service supper( niechanisiiis (hcrcafter, the "Supporwd Services"): 

(;I)  

(h) I.ocal usagc; 

(c)  

(d) 

(e) Access to emergency services; 

(f) Access to operator services; 

( 9 )  Access to interexchange services; 

(h) 

( I )  

The Vrdcml Lifeline and  Link U p  Assistance Programs 

The I:CC has i i l so established federal universal service mechanisms that provide 

puhlic assistance to qualil ied.  low-inconic consunleis. These iiniversal service mechanisms are 

known as the lederal "Lifeline" and "Link Up" programs. The FCC regulations governing the 

Lifeline and Link U p  programs werc codified at 47 C.F.R., Part 54, Subpar( E (47 C.F.R. SS 

54.400 through 54.4 17). 

Voice-grxk iicccss to rhc public switched telephonc network; 

Dua l  tone multi-lrequcncy signaling or its functional equivalent; 

Singleparty service or its functional equivalent; 

Access lo directory assistance; and 

l 'ol l  limitation lor qualifying low-income consumers. 

n. 
17 

I .  Lifrline 

The federal Lifeline program reimburses an ETC for providing qualified. low- 

income consumers a monthly discount off the cost of the carrier's lowest-cost residential rate 

p l a n  As set forth in the I'CC's universal service rules, Lifeline is defined as ''a retail local 

1 8 .  

4 



scryicc offcring ( I  ) ( t ( / i i i t  I \  ;iviiiI:ihk nnly to qualitving l o w i n c o m e  consiimers; ( 2 )  lQor ,which 

qualif?ing lorv-income c o ~ ~ s u r n ~ r s  pay rcduccd charges as a rvsult of ; r ~ ~ ~ / i c a t i o n  01‘ the I.ileliire 

SUP DO^^ arnourii describcd in 147 c‘ r I<.  61 54.403 ” 4 7  C.F.I< 6 54.401(a) (emphasis added) 

19. I-CC I<u lc  5 4  401 dclincs both thc amount  of fcderal I.ilelinc suppon available 

- and the limitations o n  the application of such suppon I’ursuant 10 47 C.F.K. $ 54.403. lederal 

1.ifelinc support c(unprised 0 1  four assistance credits o r  “Tiers.” “‘l’icr One” suppon is equal 

IO the monthly “IarifCcd rate in cltcct for thc primary residential End [Jser Common Line charge 

of the incumhent local exchange carrier serving the area in which the qualifying low-income 

consunier receives service.’’ “Tier Two” support is equal to $1.75 per month. “Tier Three” 

support is equal to “one-half Ihe amount of any state-mandated Lifeline suppon or Lifeline 

suppon otherwise provided by lhc carrier. up to a maximum of $I .75 per month.” If applicable. 

“Tier Four” providcs up  to an additioiral $ 2 5  per month for an eligible resident of Tribal lands, 

provided the additional supporl does not bring the basic local residential rate below $1 per 

month 

I 

2 0  Applicatiori o f  Ihc federal Lifeline suppon credils to a qualitying customer’s basic 

residential rate is governed by 47 C.F.JI. 5 54.403(b), which provides in peninent part: 

Eligiblc telecomnruiriciitions carriers that charge Irderal End User Common Line 
charges or equivalent federal charges shall apply Tier-One federal Lifeline 
support to waive the federal End-User Common Line charges Cor Lil‘eline 
consumers. Such carriers shall apply any additional federal suppon amount 10 a 
qualifying low-income consumer’s inIrastate rate. il the carrier has received the 
non-federal regulatory approvals necessary to implement the required rate 
reduction. eligible t ~ l e c o i i i t n ~ ~ t i c a t i o ~ ~ s  carriers shall a p d v  the Tier-Onc 
federal Lifeline support aniounl, P I U S  any additional supporl amount, to  reduce 
their lowest tariffed (or otherwise Eenerally available) residential rate for the 
services enumerated i n  Sec. 54.101(a)(l) through (~1x9).  and charge Lifeline 
consumers the resulting amount. 

’ The “l%d llser Coininon Line” charge is also ret‘erred to as Ihe “Subscriber Line Charge” or 
“SLC ’ 



4 7  ( '  I . K  5 54.403(h)(ciiipliasis added) 

l i  111 adriptiiig Ihc rcgulntionc discussed ahove. the FC(: clarilird that a ledcral Ii'l'C 

must apply thc lidera1 1.ilcIinc support I I  rccelvcs to the carrier's Iowes~ generally ;wailable rate 

lor the Supponed Scrviccs 

These rules require that carriers offer qualified low-incornc consumers thc 
services that must he included within 1,ifeline service, as discussed more fully 
hclow. ~ncluding loll-limitalion service, ILECs providing I.ifeline service will be 
required to waive Lifeline cuslorners' federal SLCs and, conditioned on statc 
approval, to pass through to I.ifeline consumers an additional $1.75 in federal 
suppon. ILECs will then receive a correspnnding amount of suppotl from the 
new suppon mechanisms. Other eligible tclecommunications carriers will 
receive. lor each qualifying low income consumer served, suppo~I  equal to the 
ledcral SLC cap for primary residential and single-line business connections. plus 
$1.75 in additional federal support conditioned on state approval. The  federal 
support amount musl bc passed through to Ihe consumer in its entirety. In 
addition, all carriers providing I.ifeline service will he reimbursed from the new 
universal servicc support mechanisms for their incremental cost of providing loll- 
limitation services to Lifeline customers who elect to receive them. The 
remaining services included in Lifeline must be provided to qualifying low- 
iiicome con.sumers at !he carrier's lowesl tariffed (or otherwise eenerallv 
available) raie for those services, or at the state's mandated I.ifclinc rate. if the 
state niandatcs such a rate for low-income consumers. 

Universal Service Ordei-, 71 368 (emphasis added). 

22.  I.ikewisc, i n  formulatirig its initial universal service recommendations to the I'CC 

in 1996, ihc tcderal-Slate Joint Hoard on Universal Scivice (the "Joint Board") deterniined that 

the "l.ifelinc rate" to be made availahle t o  qualified, low-income consumers shall be "the 

carrier's lowest corntiarable non-[ifeline rate reduced hy at leas, the $5.25 (now $8.251 amount 

of federal support." In /he Mailer o,fF;Edei al-Siure .loin1 Bawd on Universal Service. CC Docket 

96-45. Recommended IJecision, FCC 96J-3,lI 424 (re!. Nov. 8 ,  1996) 

2:. Accordingly, 311 lederal E'l'Cs must apply the federal Lifeline supporl discounrs to 

reduce the cos1 of the carrier's lowes( residential ralc 



L 



within that Statc o n l y  to the rx tcn t  that  such refplatinns adopt additional snecific, 
d c t a b l e .  and suflicicnt mechanisms to supnori such definitions o r  standards 
that do not rely on or burden f;cderal itnivcrsal scrvicc S U D P O ~  mechanisms. 

4 7  U S . C .  $ 254(0  (emphasis added). 

29. A Stale's adoption of addilional wiiversnl service rcgtrlations may be lurther 

restrained by  cenain jurisdictional limitations. Specifically relevant lo this case are thc 

jurisdictional limitations re1 lonh in Section 332(c)(3)(A) 0 1  the Act. which expressly prohibit 

State regulation of CMRS carrier rates and cntry as follows: 

Notwithstanding sections 152(b) and 221(b) of this title, no State or local 
government shall have any authority lo regulale the entry of or the rates charesd 
by any commercial mobile service or any private mobile service, except that this 
paragraph shall not prohibit a State from regulating the olher terms and conditions 
of commercial mobile services . . . , 

47 U.S.C. 332(c)(3)(A) (emphasis added). 

D. 

30. 

'l'lie Kansas Lifrlinr Itule Violates Federal Law 

In  October 2005, the KCC commenced an administrative rulemaking proceeding 

(Docket No. 06-GIMT-446-GlT) to review the adoption of certain additional regulations and 

requirements applicable to carriers designated as federal ETCs in  Kansas. On October 2 ,  2006, 

the KCC released an Order adopllng the following requirement: 

E7%s arc rcquircd 10 ollow Lifeline cuslorncrs to choose a calling plan and 10 
apply the Lifeline discount io the plan selected by 111e custonizr. Any ETC that 
does not allow customcr selcction at this time must do  so within 180 d a y s  [;.e.,  by 
March 3 I ,  20071 of  the date of this Order. 

3 I .  In  other words, the KCC directed all  ETCs to apply the federal Lifeline discounts 

to % calling plan selected by the consumer, rather than a carrier's lowest cost residential rate 

plan as required by 47 C.F.II. 5 54403(b). 

3 2 .  Sprint sought reconsideralion of the KCC's Order. The K C C  denied Sprint's 

At this time, the KCC's ruleniaking pctition for reconsideralion of thc Kansas Lifeline Rule. 

proceeding is still pending with respect to other issues 

R 



Tl ic  Kiiiisw I I I c I Inc  I<i i le sci  h n h  h i v ~  violalcs lederal law for the following - ?  I ~1 

thrrt. rrosons: 

( i i )  ' 1 ' 1 1 ~  Kiiiis;i\ I.ilclinc I<ulc IS  i l lconsistent and cannot he reconciled with [he 

I:CC's uiiIversii l  scrvicc ruks  i i i  \,iolation of47 IJ.S.C'. 5 254(1). 

(h )  Coniiiliaiicc with the Kansas 1-ileliix Rule would require a federal KI'C to 

iiiap,iropri;itcly apiily Icdcriil 1. i lc l i i ic  support to reducc the cost o l  calling plan selected hy 

thc consumer, rathcr l l i i l i i  the r a n i e r ' s  lowcsl cost residcntial rate plan as required by 47 C.F.R. S; 

54.403(b). and 

( c )  Compliance with the Kansas I.ifeline Rule would require a CMRS 

provider designated as a lkdcral ETC 10 provide an equivalent monthly service discount lo 

qualified, low-inconic coiisuniers that will not he rcimbursed by federal universal service 

support. As a result. Ihe rule would iinpcrrnissibly regulate a CMRS canier's rates in violation 

of47  U.S.C 5 332(c)(3)(A). 

14 Conipliancc will1 the Kansas Lifeline Rule will cause irreparable harm as  Sprint 

would be required Io violate federal law to satisly the Slate law requirement. 

3 5 .  Fnjoining [he ciiliircenienl of Ihc Kansas Lifeline Rule will maintain the S I O I U S  

',AM, and servc thc public inlcrcst by  cnsuring cligiblc. low-incomc consurncrs arc not dcnicd 

fcdcral Lifcline assistance 

16. Enjoining llic cnlorcement of the Kansas Lifeline Rule will not adversely affect 

I1e:ietldanis or Kansas iiniversal service consumers. 

37. For l l iesc reasciiis, the Coun should declare the Kansas Lifeline Rule preernpled 

by federal law and issue a teniporary reslraining order and preliminary and permanent injunction 

ajyinsr the cnForceincn1 o f  [he requirement against Spriiil 



I\’. C‘LAlhlS FOII K J X I E F  

COUNTJ 

Violation of47  1I.S.C. 5 2S4(f )  

38 Sprint incorporates hy reference the preceding paragraphs as though  fully set font1 

herein 

39. I3y adopting regulatory requirtrnents that are inconsistent w i th  the FCC’s 

implementalion or the federal Lifeline and Link U p  requirements, thc Kansas  l.ifeline Rule 

vlolates 47 U.S.C. 6 254(1). 

40. Sprint therefore seeks a declaration pursuant to 28 U.S.C. 9: 2201 that the Kansas 

Lifeline Rule is preempted by federal law and a temporary restraining o r d e r  and orders  

preliminarily and permanently enjoining the enforcement of the requirement against  Sprint, 

COUNT I 1  

Violntion of 47 C.F.R. 5 54.403(b) 

4 I. Sprint incorporates by reference the preceding paragraphs as though fully set forth 

herein 

42. B y  adopting regulatory requirements that are inconsistent w i t h  the I’CC’s 

implcmentation of the federal Lifeline and l.ink 1Jp requirements, the K a n s a s  Lifeline Rule 

vivlares 47 C.F.R. 9 54.403(b) 

43 .  Sprint therefore seeks n declaration pursuant to 28 [J.S.C. $ 2201 that the Kansas 

Lifeline Rule I S  preempted by ftderal law ;rnd a temporary restraining o r d e r  and orders 

preliminarily and permanently enjoining the enforcement of the requiremellt against  Sprinl 



COIJN'I' 111 

ViolHfion of 47  I1.S.C. 332(r)(3)(A) 

44 Spr in t  ~ncorporii~cs I)? rclercncc Ihc prcccding pragmphs as though rully set forth 

herein. 

45 .  By iidopting rcgulatory requirements thal iire inconsistent with the FCC's 

Implcrncntation of the lederirl Lilcline iind l i n k  IJp rcquircrnents, the Kansas Lifeline Rule 

would require Sprint to providc an equiviilent nionthly service discount to qualified low-income 

consuiiiers [hat will not he rcimhurscd hy rederal universal service support As a result, the 

Kansas Lifeline Rule would inlpermissihly regulate Sprint's rates in  violation of 47 U.S.C. 5 

332(c)(3)(A). 

46. Sprint therefore seeks a declaration pursuant tu 28 U.S.C. 2201 that the Kansas 

[>ifcline Rule is prcempted hy fcdcral law and an Order preliminarily and permanently enjoining 

the enforcement o f  the requirement against Sprint. 

WH1:HEFOHII. Sprint prays for the following relief: 

I .  For an Ordcr dcclaring lhal Ihc Kansas Lil'clinc Rule is preempted hy federal law, 

specifically 47 U.S.C. 5 ?54(1), 4 7  IJ.S.C. 5 332(c)(3)(A) and 47 C.I .R.  9: 54.403(h); 

2 I'or temporary restraining order and prcliminary injunction enjoining the 

Defendants and any cmp1oyet.s or agents 0 1  the Kansas Corporalion Commission from taking 

a n y  action to enforce or attempt to enforce nny provision of [he Kansas Lifelinc Rule against 

Sprint; 

3 For an Order permanently enjoining the Ikfendants and any employees or agents 

of the Kansas Corporation Commission lrom taking any action to enfbrce or attempt to enforce 

any provision of the Kansas Lifeline Rule against Sprint; and 



4 .  I.or and Order granting Spriiil w c h  Cudicr ,  rcliei as thc C o i i r t  may deem jus1 iind 

rcilsonablc 

Dated: March 23, 2007 

Respectfully suhrnilled 

SITNSON MORKlSON HECKEK LLf’ 

/s i  Mark D. Hindcrks 
Mark D. Hinderks (KS 11293) 
I2 Corporate Woods 
10975 Benson, Suite 550 
Overland Park, Kansas 662 10-2008 
Telephone: (913) 344-6706 
Facsimile: (913) 344-6794 
mhinderks@,stinson.com 

RRIGGS AND MORGAN, P . A .  
Mallhew A.  Slaven (MN 288226) 
2200 IDS Center 
Minneapolis, Minnesota 55402-21 57 
lelephone: (612) 977-8400 
Facsimile: (612) 977-8650 
mslaven0brirKs .coni 

ATTORNEYS ,wn P L A I N I ‘ I F F  
S P R I N T  S P E C T R U M ,  1. 1’. 
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'1'111-. S'I A H !  (~OKI 'OKA'I ' ION COMMISSION 
Ol'Tlil-. S ' l ' A I ' l i  0 1 :  K A N S A S  

liclorc ( ' o i i i r i i i ~ s i i i i i c m  h a i i  J .  Moliiie, Chair 
Kohcrt E Krchhiel 
hllchacl (: Moffet 

I n  rhe M:it~rs ( 1 1  ;I ( k n c r a l  Irivesiigaitori 1 Duckel No .  O(i-GIMT-446-(iI'I 
Addressing Hequirenienls for k s i g n a t i o n  of 
Eligihlc ~ I ~ c I c c o n i ~ n u i i i c ~ i ~ i ~ ~ n s  Carriers ) 

1 

0 H I ) I I H  A I)I)HI<SSING PETITIONS FOH HECONSII)I.~RATlON 

.11ic a t i u v c ~ c a p t ~ i i i c d  inatier conies belore tlic State Cor~niration Comniission of tlir State 

of Kansas ("(:orniiiiss~~iii"). Having rcvicwed its files and records and k i n g  fully advised in thc 

premises. Ilic C o n i r n i s s i o n  finds as follciw~: 

1. Backero!nJ 

I On October 2. 2006, [he Commission issued its Order Adopting Kequirenlents for 

Designation nf Eligihlc 'l'clccorriniunicarions Carrier5 Sprint Nextel Corporation (Sprint) filed 

its Petition for Reconsideration on October 19. 2006. KCC Minnesota. IIIC., USCOC of 

Nehraska/K;insa.; I . 1 . C '  (RCC and IJSOCC) and Alltcl  Kansas Limited Panne r sh ip  (Alltel) filed 

~ l i e i r  I'etitinns for I<ecoiisidt.r;itiun (in Friday. October 20. 2006 

2 Sprinl requested rrconsideration of the rollowing four requirements:  t l ~ t  

conipeutive ielr~oriiiiiii~iic;ition~ carricrs (CETC) include language in all their adven i s ing  on 

their ohligation io provide univessal service and cont;icI information for the Conimission's Off ice  

of Piiblic Aflairs ; i d  Con.wmcr I ' rotec~ior~; that CETCs hat d o  no! provide unlimited local usage 

musl otter frcc pcr rilintlle blocking o f  local iisafc ((I Lileline customers; that wireless eligible 

leleconiinunicalions carriers (ETC) iniust ofCel- ai least one calling plan without a lerminalion k e ;  

and. that  ETCs mubt illlou' I .ifelin? c i i s ~ o n i e i ~  to choose ii plan. 



i c q i i i i c i i i r i i ~  I O  ;illiiu l . i l ' ~ I i i ~ c  i i i z l o r i i c r \  t i 1  C I I O ~ I ~ C  ;I pliiii 

4 I < ( ' ( '  and \IS( '(  K rcqiicstcd rcnmsid~i:itioii ( 1 1  IIIC 1011 \>locking ryuircr i icnl and 

tlic requirciiiciil Ilia wirrlcss liT(..\ <?llrr a callinp plnn wilhi i i i l  A Icriiiiii3lion Ire. Additiiinally. 

K('C and LISCOC xgurd  ~ l i i i t  x i v ice  quality iiiiprownient p la i i s  should apply to a11 ETCs and 

I l i a [  t h e  ( ' o i i i i i i i ~ s i i ~ i  '1lioii1cI ;idtlt-css. i n  this dockel. the ;ipylic:ibili~y to  wireless E'I'Cs of the 

Ii i II i i ig Ixac I ic r  standard5 I ir i i ig ctiiisidcred in I h c k e t  N O  0 b G I M I ' -  IH7-Ci I l '  

5 .  On Novemhcr I .  2007. the Coinmission's staff (Stall) l i led its response to the 

Petitions for Krconsidcraliori 

Kec<msidcr;itiiin iintl pruvided ils recummendation lo the Chinmission o n  how l o  address those 

issues 

Staff addresrd Ihc issues mised in tlie I'clitions for 

11. AdvertisinE Keauiremenl 

6 .  In i t s  Order. the Commission concludcd that CUI'Cs must provide infoinlalion in 

l i l l  of their ndvcnisci i ic i i ts i n  thc F.TC areas they serve explaining thc CE-I'Cs' universal service 

ohligatians. Wit l i in ' IO days of the Commission's order, CE lCs  niust provide the language to 

Sraff for revleu: XI rltat rile larigtiage can hc included in  acl\'enising. CI31'Cs were also.requirerl 

ill II)c/lidc i n  ilicir xiverlisiiig llic ~ . o n ~ ; i c ~  inlormation lor thc Commission's Office of I'ublic 

Affairs and Consumer Protecliori. 

7. Sprint and AJl~rl q u e s t  reconsiderallon of (his issue. Sprint argues [hat the 

Commission's advenising requireinrnts, when applied to wireless carriers, violates the 

prohibilion i n  stale l a w  against regulating such cari~iei-s. 

and K ~ S . A  hh-I.  143(b), which s late thal wireless carriers "shall not be subject lo the jurisdiction, 

I Sprinl claiins that K.S .A.  66-l04a(c) 



I 1  'l'lrr ( ' ~ r i i i i i i i ~ ~ i ~ ~ i i  ; ~ p i t n  t l r r l t  i t  d < u  iiut l i i r vc  iiutlioiity to i i i i p m c  rcgulattirn ( i n  

u i r c l r s ~  I .i!.ricn in sir( li, h i t  ihi 15 iiot tlir I \VK p i c s c t i t t ~ l  heir, ' 1 . 1 1 ~  ( ' o i i i r n i s s ~ ~ ~ i ~  i s  iinpoiinp, 

i idvenising rcquiicini'nt5 Im :ill ( ~ ' 1 : X ' s .  suint 01 which :ire wirelcsb cilrricri. The Cornnlisiioli 

Iias i n  prior clcrckcts i ~ ~ l ( l r c s ~ c ~ l  ilir qucsci(rn ( 1 1  wlrclho i l ic  (.'oriiniIssiiiii has authorily In IIII~L?SC 

requirciiierits on ET('> 11131 are wireless c'arricrs and l ias consistently concluded that ii does. I n  

Docket 00-GlMI -584 G J l ' ,  Ill? (oniinission said the lollowing about the issue: 

C.ondiiiwiiiip rcccipi 01 slate irnivcrsal scrvice suppon on non- 
di$criiiiiiiatiliy rquirciiieiilh on a l l  I J l C s  related to the provision 
rd universal seivice u,ould not he an unlawful exercise of 
jurisdiction ovei radio common carriers. Radio cornrnun CalTielT 
would obviously he free to decide wlicther they arc prepared t o  
coniply \v i l l i  a n y  such conditions or i o  abstain froin receiving 
support. H 

Sprint raisrd the ISSUC again i n  Docket No. 05-GIM'I'. l87-GI'l'. Again. the Commission 

concluded that 11 has Jurisdiction i o  iiiipohe conditions such as these adveflising requirements in 

the context of L:I'C designation I r i  response to Sprint's arguments in !ha[ case. the Commission 

said ihe lollowing. 

Sprint may I)e arguing ihat tlie jurisdictional discussion in the 584  
I kcke t  was dicta, and, given lunher determinations below. Sprinl 
m a y  Iiold a s i m i l a r  interpretation 01 this order in the future. 
Rcprdlcsh. the Coniiiiission iiiade a legal determination therein 
u h c I i  w a s  ~iiicii~illeiiged. The Coinmission again rea f f i rm  that i t  
is conssiri i t ly holding 10 ihar legal determination imd. until i t  is  
presci i tcd witli clear atid controlling auiliority io the contrary .. 
sotneihliig Sprint lias failed to produce in this docket - the 
Cornniission determines that i t  has the jurisdiction to impose 
quality 01 service standards oil wireless ETC carriers as a 
condition to tl ie distribution o f  KUSF funds in addition to the 
li'l'C desigiiatitrn. If a \vlrelcss carrier makes the decision 10 avai l  
itsclf of  (lie kne f i r  of universal service funds, h a t  carrier also 
suhjecls i tsr l f  to coiiiiiiission jurisdiction which i s  based on the 

a 



I?. Whilr IIICW e m l i e i  dockcls were focused o i l  qualily ol'hervtce. the raltm;ile I\ ihr 

s a i n t .  T h e  ( 'omni iwot i  Iiiis coiisthretit ly held [hat 11 1125 j i ir isdiciioii uve i  wirclesb l<l ' ( :s i n  i l ic i i  

capacity 3s ;it1 1:'I'C Neiilier Sprint nor A l l te l  lias poiiitetl to any "clcar arid c ~ ~ i l ~ r o l l t n g  

dulhOrily" tlial .iuslifics il departure froii i  1111s Coitiniission's prior Iiolditigs on the issue. A 

wirelesh carrier tlia( wbi t i i is  i o  thc jurisdiction o l  this Comtnission lor the purpose o f  13C 

designacion i s  suhjeci io l l i e  con(liliotl$ imposed hy [tic (~o i l in t i~s i t i i i  in  order to Iw designated ;I> 

art E7T.  

13. I k y o n i l  llic j i i r i ~ i i r ~ i ( i n a l  arguments, Sprint complains that the Commission's 

requirements that E1'Cs advertise their universal service obligations and include contact 

inforination f o i  the C'onitntsrion's Off ice [if I'uhlic ATfairs and Consumer Protection is 

inconsistent w i th  llte FC'C"s universal service rules. Those n i les  require carriers io adveitise [lit 

availabil ity and charges l o r  universal services using riiedia of general disiribution." Sprint 

appears lo agree that !lie C;~iiiiiiiission 118s authorir) to require a carrier io advertise i t s  "universal 

service ohligatioiic." hut stales i t  IS unclear which "universal service obligations" are at issue. 

I<egardless, Sprint sLi ic\  i l i a 1  requiring tlie i:oii i i?i issioii 's cwlal't i i i fori i iation does conf l ic t  wiih 

tlie FCC rules because the FC'i' I i i i s  nor "consinled the ledera1 advertising requirement as 

extending beyond the ohligaliort i o  advcntce ihe avai la l i i l i ty  of and charges for the supported 

1 1  
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111 Ihe pul)lic iiilercTl I d  Staff %tate% Ilia1 [lie requirenirnts ;ire consislenl with thc K C ' S  rules. hut 

that [tie (:~iniinission is no1 ubligatcd to mirror those rules. Staflc~tcs thc IX:C's March 17. 2005 

R q m n  mid Or&! 

uwn E ' K  eligibility requirement5 " l h  

I 5  which staics i l ia1 s t m  cniiiniissiotis are "well-equipped to determine their 

I 5  47 11.5 ('. 5 ?14[e)(2) delcgates lo [tie slate commissions the authority to 

designale a carrier a> an ETC. That section requires the stale commission to find that the 

designalion is in the public iiiteresl and that the requirements of 47 LJ.S.C. 9 214(e)(l) arc met 

Those rcquirernenfs are to: 

( A )  offer the services that are supported by Federal universal 
ser\'ice support mechanisms under section 2S4(c) 147 USCS 5 
254(c)), e.ilhrr iistng i t s  own faciliLies or a combination of its own 
facilities and resale of another carrier's services (including the 
services olfered by another eligible tclecommunications carrier; 
and 

(11) advcnisr the ava i lah i l i t y  of such services and [he charges 
therelore usinp media OS general distribution. 

'l'hc (:otiitiiission views the rcqoiren~eni  !hat C:ElCs include language regarding their universal 

servce obligation in [heir adwrtislng as merely a mechanism to ensurc the requirements of 

254(e)( I) ale nie.t. 'l'he (:oiriiiiisrion agrees with Staff that the requirement to include the contact 

informalion f o r  [lie OfSict. of Puhlic Affairs and Consumer I'roleclion birnply ensures that 

llStallRcsoonsrat ¶7 
Staf f  Rcsponsc a i  16. 
111 the Matter ol Federal-Stale Join! Board on Universal Service, CC Dockri Nu.  96-45. R r p i r r u d  Order. Rzl. 

I 4  

I \  

March 17. ZWS (Mxcti  I?. 2OUS H p p r r  arrd Order) 
I" Stafi Ilesponcz at 'I I c.~iin: Marc11 l7,2W5 Xeporr and Ordcr alYi61 

0 



c i i ~ t i i ~ i i c r h  k i iow WIIC'IC t i l  t i i r i i  with I~~I~\ I IOII \  illid roiiipl:iint>, ii rcquirciuciit tlial wil l  I icl j l  C I I W I ~  

dcsignatioit of ail 11'K 1 5  III t l ic pub l i c  iiiiercst T t i c  ( ' n i i i i i i i s s iw  concludes I l i i i t  the :bdvertisiril: 

rcquireiiieiils are colisistciil with [ l i e  I.'CC's ruIe%. Additiiinally. to the cxtct~t  Sprinl views thew 

requirements :IS going heyond t h e  federal requirements. !he FCC. as explained by Staff. hac 

determined lluI slate Coinmissionh are in the hest pusition to deteriiline their own eligibility 

requirements. 

16. Sprint argues t ha t  the advenising rules are inconsislent with the FCC's  rules 

hecause they arc not  cornpelilivcly nciitral because they only apply to (:E'I'Cs and no1 incumbent 

EI'Cs. Sprint claims this puts CETC at a disadvantage hecause they will have to modify their 

national advertising canipaigns whereas incurnhenf KI'Cs will not." Alltcl also argues thal the 

advenising requirements should be applied to all ETCs, not just CETCs. I R  

17 S d C  explains that thc application olthe rules to CEI'Cs is necessary hecausc 

19 CETcs  do no1 have dircctories. 

wi th  contact informalion for the  Commission. As explained by Staff, customers of the 

Incumbent EI'Cs are generally aware or the obligations to provide services and can obtain 

contact infomiation for the Coniniission i f  consumers have questions or complaints witli the 

service5 previded. l'roviding informalion about ser\'icrs and the Cornrliission's ComacI 

inforriiation will ensure that a CETC's custonlers h a v e  the same informatioc available to 

customers u l  incumhcni El'Cs. Ah discussed below, the Commission will reconsider i t  order 

regarding advenising Io arne~lorate concerns Sprint and Alllel liavr concerning the obligation 

CETCs have  to niudily nat ional  advertising campaigns. 

The Commission agrees. Incumbent ETCs have  directories 

Sprint Pciiiion at 'j I6 
Allrel Pecilion at 17 

I? Sia i f  Rcspome ill 18 

t i  

l i  



I i5 

I : .S (- C ?F4(1) provides ;is I ~ i l I ~ ~ w ~ :  

Spiici t  il;iiiii> t l i v  xlwrtisiiip i ~ c q i i i r r i i i t v i t b  i i i i i o u n t  t u  a i  unfunded inandare. 4 7  

A Stale iiiav ndupt regulations to provide lor additional 
delinilions iiiid <ta!idards to preserve and advance universal 
service withiii tliilt Slate only to !lie extent that such regulations 
;idopt atlditioiial specilic. predictable. and sufficient mechmisms 
to support s~icli definitions or standards that do not rely on or 
Ixirdcn I;ctlcr;il universal service support niechanisiiis. 

Sprint argues that The adveniwg iequircnicrits violatc this provision by placing an additional 

burden im CEI'Ch willtout providing suppon to defray ~ h r  costs o l  iinpleirienling the 

requirements.'" 

19 'l'hc C'oriirriission docs not v i e w  these advertising requirements as a burden on 

"Federal universal service support mechanisms" in  any way As Staff states. the new rules are 

sintply a cost of doing husincss and a necessary requirement i f  a company IS seeking universal 

service support.2' I f  additional costs are incurred. they arc the costs necessary to meet h e  

requirements of iiiceting eligil)ility requirements and can he recovered in the ETCs' rates. 

20. Sprint states t l ic advertising requirements are vague by not detailing the services 

that niust hc advertised." Sprint also argue\ t l i a t  the Coinmission's order improperly delegated 

itif job of deterniining the proper wording of the advertisements 10 Staff 

2 I . 'I'he Coiiiinitsioii is conridcnt that Slafl' and the CE'I'Cs can work together to 

develop language that is clear and satisfies the advertising requlrerncnt. As explained by Stafl', 

Alltel, RCC and IISCOC. and other companies h a w  lieen able lo work will1 Staff lo cornply with 

the advertising reqciireritents i n  their individual ETC designation dockets.*' Finally the 

Commission doe5 not view its directive to work with Stall as a delegation of power .  I f  Sprint 

Sprini Poilion ai 7117. 

Sprini ~ c i i t i o n  ai TI% 
Staff Response a i  1 9 .  

21, 

" Siaff Response a i  ¶8 

i l  

S 



;iiid S i a i l  wiirh io i !c i l iu  ,IIJII <,IIII<,I 11;liiy I ~ c I I c v ~ ~ ~  tlir ITSLIII~ 01 t l i i i i  u,wk ;irr 1101 ct i i ih ib t rn t  with 

the 3dvCtl is ing rcquirc.iiicni\ r d  i h i \  t i r i lc i .  11i;it disputc c i i i i  bc hrouglit to t l ic C.onirnissiiiii l o r  

resolution. 'I'he C ~ i n i i t i i ~ \ i o ~ i  lul ly e x p t ~ t r  i<i rc'solvc a n y  ~l isputcs tictwcrn SIAI and t ~ i c , ( ' l ~ ~ l ' ( ' s  

on this issue 

22. f"in:illy, Sprinr ; i r ~ u c s  (hac the iidvenising requiremenrs ilrc overbroad and 

hurdens~iinc. Sprint ;trgiic:s 111it1 i t ic rcqiiircniciit\ ciin bc construed as  ;~pplying to a11 advertising. 

not just prlnt advertising 

adverlising requiicnicnis i s  overly burdensome.' 

?i Sprint states tliai tailoring nat ional  advcnising to state-sprcific 

', , 

2 3 .  Alltel proposes whai ii klieves  arc less Iiurdensonie alternatives that wi l l  

accornplhh [ l ie same goals. Allre1 says lliai periodic and targeted iidvertisenienls to cusloniers in 

ETC areus would be effectivc and less burdensome than requiring that a l l  advertisement include 

the information required by thc Conirnission.26 Alltel suggests that ;I workshop to discuss this 

targetcd approach i s  a berler solution [ l iai i  thc rrquirenients irriplerr~errted i t 1  Ihe C(?rtlmission's 

order 

24. In i i s  rcsponsr. Staff agreed (hat ii is not reasonable to include the required 

28 language in  "al l "  advertising. 

iii il ic piior I T C  rlockctr iin<l I i r l i i t  tl ic advertising rcq~iirciiients t o  print iidveilisements that are 

designed io  reilc~i customers i n  the CETC'S designated service area.'" 

Sraff helieves that the Comniissiori should follou~ prior precedent 

25 'l 'lie Comniissicin agrees with [lie concerns raised by pelitioners regarding the 

burden tliat will he iinliosed i f  the advertising rcquirenicnt i s  imposed o n  all advertising. 'l'k 


