@6 /[Ocl

Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of )
)
SPRINT SPECTRUM, L.P ) WC Docket No.
)
Petition for Declaratory Ruling )
To:  Wireline Competition Bureau, RECE,V
Telecommunications Access Policy Division €D . FCcC
JUN ~8 2607
HUB'NCOMmunJCaf .
Bureaufg};'&m‘"fssion
PETITION FOR DECLARATORY RULING
Laura H. Carter
Norina T. Moy
Todd B. Lantor
SPRINT NEXTEL CORP.
2001 Edmund Halley Drive
Mailstop: VARESP0204-A207 .

Resion, VA 20191
Phone: (703) 592-7185

hune §, 2007

Mool Copias ren'd_

List ABCOE

e e Ak D



TABLE OF CONTENTS

I Backround. ... 2
1. Overview of Universal Service Suppont for Low-Income
CONSUMCTS............. ... U RSP i
A LN 4
B. ik Up. e 7
C. Sprint’s Lifeline Service Offering in Kansas.. ... 7
1. State Administration of the Federal Universal Service Programs is
Subject 10 Commission Oversightl. ... 9
A. The Kansas Lifeline Rule Violates 47 US.C.
B 280D ot e e 9
B. The Kansas Lifeline Rule Violates 47 U.S.C.
B B2 AN A e e e 10
V. [ T [T o) + T PP 11

e e o e e e mer b




Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

SPRINT SPECTRUM, L..P WC Docket No.

R T

Petition for Declaratory Ruling

To:  Wireline Competition Burean,
Telecommunications Access Policy Division

PETITION FOR DECLARATORY RULING

Pursuant 1o Section 554(e) of the Administrative Procedure Act, 5 US.C.
§ 554(e), and Section 1.2 of the Commission's Rules, 47 CFR. § 1.2,
Sprint Spectrum. L.P. (“Sprint™) hereby requests that the Commission issue a declaratory
ruling that the rule set forth in the Kansas Corporation Commission’s ("KCC™)
October 2,2006  Order in Docket No. 06-GiMT-446-GIT requiring an eligible
telecommunications carrier ("ETC™) to apply federal Lifeline suppon to reduce the cost
of any ralc plan offered by an ETC (hereafter, the "Kansas Lifeline Rule™), as opposed 10
ihe carrier’s lowest cost penerally available rate plan. violates federal law.'

Speaifically, Sprint requests that the Commission declare that the Kansas Lifeline
Rule violates 47 C.F.R. § 34 403(b) and 47 U.S.C_§ 254(f) because it is inconsistent with

the Commission’s determination that federal Lifeline support “'shail” be applied 10 reduce

' Sprint provides commercial moebile rad services (CMRS) in the state of Kansss and has been designated
as o federal compeniive ETC for o service ared including much of the easiern one-hall of the state.
See Applicution  of Sprint Specirum L P {d/B/a Sprimt PCS) . fur Designation as an Eligible
Telecommunication Carrier for Purposes of Receiving Federal and State Universal Service Suppori.
Docke! No. 99-SSLC-1T3-E1C, Order #6 trel. Jan. 15, 20000 sev also Application of Sprint Specirum L P.
td/ra Sprini PCSY jor Desivncriom as an Eligibic Teivcopininmications Cartier for Purposes of Recetving
Fegeral and Siere Crnversed Sesvice Sqppori Docker Noo G SELC-T3ETC. Order #10 (el May 19,
SO0




the cost of an ETC's Jowest-cost penerally avanlable residential rate.  In addition, as
applicd 10 a Commercial Mobile Radio Service ("CMRS™) provider, the Commission
should further declare that the Kansas Lifeline Rule violates 47 U.S.C. & 332(O3INA).
hecause it requires a wireless competitive ETC 1o offer a reduced rate service without the
ability to lawfully recover the subsidy from the federal universal service fund.’
1. BACKGROUND

In October 2005, the KCC commenced an administrative rulemaking proceeding
(Docket Na. 66-GIMT-446-GIT) 10 review the adoption of certain additional regulations
and requirements applicable 10 carriers designated as federal ETCs in Kansas. On
October 2, 2006, the KCC rcieased an Order in the proceeding adopting the following

requirement:

ETCs are required (o allow Lifeline customers 10 choose a calling plan and

to apply the Lifeline discount 10 the plan selected by the customer. Any

ETC that does not allow customer selection at this tisne must do so within

180 days {i.e.. by March 31, 2007] of the date of this Order.”

In other words. the KCC directed all ETCs o apply the federal Lifeline discounts

10 any rate plan selected by the consumer, rather than an ETC's lowest-cost resident;al

ate as required by 47 C.F.R. § 54.403(b). Sprint sought reconsideration of the KCC’s

TE7 US.Co§ 33203NA)INTe State or jocal government shall have any autharity 1o Tegulate the entry
of or the rates charped by any commercial mobile service or any privale mobile service, except (hat ths
paragraph shail ot prohibit u State fram repulating ihe ather terms ond conditons of commercial mobile
rervices .. ). CMRS providers, like Sprint, are further exempt from the KCC's rate regulation under
Kansas taw See K.S.A §8§ 66-1(Maic) and 66-1.143{h).

' See Onder Adopring Reguyements for Designation of Ehgible Telecommunications Carriers, Dockel No.
OA-GIMT-446-GIT. 99 66. 77 rrel Oct. 2. 20003 (Order”) {Altechment 1)




Order” The KCC denied Sprint’s petition for seconsideration of the Kansas Lifeline
Rule.*

On March 23, 2007, Sprint filed a Complaint with the United States District Coun
for the District of Kansas (ihe "Coun™) chullenging the Kansas Lifcline Rule and secking
injunctive relief.” On May 8, 2007, the Coun, hy agreecment of the parties, referred the
matter (o the Comnussion under the primary jurisdiction docisine.” Al matiers in the
case have been stayed pending a decision by the Commission.

IL. OVERVIEW OF UNIVERSAL SERVICE SUPPORT FOR LOW-INCOME
CONSUMERS

The Telecommunications Act of 1996, which amended the Communications Act
of 1934, 47 U.S.C. §§ 151 et seq. {collectively, “the Act™), established a federal program
10 ensure that affordable telecommunications services are available 10 all Americans.®
This policy objective is refesred to as “universal service.”

Congress determined that universal service goals would be accomplished through
competition. and direcied the Commission to creale a federal universal service funding
mechanism that would provide financial suppon 1o both incumbent and compelitive
telecommunications cartiers that saris{y basic criteria established by the Commission.

Carriers  thwt gualify  for such suppont are veferred 10 as  federal “eligible

See Sprint Petition tor Reconyideranon of the Order, Dockel No. 06-GIMT-446-GIT {Auachment 2).
Allie] Kansas Limited Pastnership alse sought reconsideration of the specific requirement 10 allow Lifeline
cusiamers 10 choose any rate plan offered by an ETC {Attachmem 3).

* See Order Addressing Petitions for Recansidesation: Docket No. 06-GIMT-446-GIT {el. Nov, 20, 2006).
Y4 41-47 58 (Auachment 4).

" Sprim Specitum. L P v, Moliie ei al.. Complaint fog Declaratory and Injunctive Relief, Case No. 2:07-
cv-2130 (Mar. 23, 2007) (Anachment 5). See afso Spring Specirum, L.P. v. Moline et ai., Sprint Speetrum,
L.P.'s Motion for o Temporery Restraining Order and/or Preliminary Injunction. Case No. 2:07-cv-2130)
{Mar. 23, 20071 1Atachment 63 Sprint Spectrnon, L P v, Madine et ul., Memorandum of Law in Support of
11 Motion for & Temporary Restiaining Order and/or Prelhiminary Injunction. Case No. 2:07-cv-2130 (Mar,
25,2007 (Anachment )

- Sprucs Specivann IP 0 Mo crat Cose Neo T o TR Mav EL 2007 tAnachment B).
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eleconuimnunications carmiers”™ or "ETCS” 't‘u funher Congress” policy objective, the
Commission has established federal universal service mechanisms thal provide fll'lhii(.‘
assistance to qualified, low-income consumers. These universal service mechanisms are
known as the federal “Lifelme” and “Link Up™ prc)grum.\:.q

A. Lifeline

The federal Lifeline program reimburses an ETC for providing qualified, fn;w'-
income consumers a monthly discount off the cost of the carrier’s fowest-cost residential
rate.  As sel forth in the Commission’s universal service rules, Lifeline is defined as
“a retail local service offering: (1) {t}hat is available only to wualifying low-iticome
consumers:'" and (2) [f|or whif_:h gualifying low-income consumners pay reduced charges

as a result of apphication of the lifeline suppon amount described in {47 C.FR. 4]

54.403.7""

Section 54.403 of the Commission’s Rules defines both the amoumt of {ederal
Lifeline support available to g qualified, low income consumer and the limiation on the
apphication of such support 10 an ETC's Jowest cost residential rate. Pursgam 10
47 C.F.R. § 54.403(a). fedcral Lifeline suppon is comprised of four assistance credits or

)

“Tiers.”  “Tier One” support 1s cqual 1o the monthly “tariffed rate in effect for the

% The Commission’s regulations covering the Lifeline and Link Up programs are codified a1 47 CFR. §§
54.400-54.417.

" 1n Kansas, a consumer will deemed eligible 1o receive tederal Lifeline and/or Link Up essistance if the
applicant’s to1al household income is at o1 below 150% of the lederal poveny guidelines or the applicant
participates in any of rthe foliowing pubhic assistance proprams. Medicaid, Food Stamps. Scpplemental
Secunily Income (S51). General Assisince. Temporary Assistance for Needy Tamities (TANF) or the
Natonal School Free Lunch program. See 47 CER. § 34 40%a). See also Wireline Competition Burcan
Answers Frequently Asked Quesiions Concerning Lifeline, Public Notice, CC Dockel No. 96-45, DA 05-
1406 (rel. May 18, 20053 In shie Marier of Lifeline and Link-Up, 19 FCT Red. 8302, CC Docket 96-43
(20043 Aesident of federally-revopnized Tnbal lands wiil be eligible for enhanced Lifeline andfor Link
Up assistance 1f the appricant satisfies wny ol ihe foregmng criveria or perticipates 1n any of the following
additiona! prorrame Buresn of Indian Affars General Assivgnce, tribzliv-adminisiered TANF or Head
Sizrtibosed on meone quaeteins ssrcardel See 47 C R R OERSanib iemprasis aded).
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prmary residential liﬁd User Common [Fane clmt’gc'? of the incumbent focal exchange
carrier serving the arca in which the qualitying fow-mcome consumer receives service.™
“Tier Two™ support s equal to $1.75 per month. “Tier Three™ support is cqual o "one-
half the amount of any statc-mandated Lifeline support of Lifeline support otherwise
provided by the carrier, up to a maximum of $1.75 per month.” 1l applicable, “Tier Four™
provides up to an addinonal $25 per month for an eligible resident of Tribal lands,

provided the additional support docs not bring the basic local residential rate below

$1 per month.

Application of the foregoing federal Lifcline support credits to a gualifying

customer’s basic residential rate 15 governed by 47 C.FR. § 54.403(b), which provides in

pertinent part:

Eligible telecommumcations carmriers that charge f{ederal End User
Common Line charges or equivaient {federal charges shall apply Tier-One
{ederal Lifeline support to waive the federal End-User Common Line
charges for Lifeline consumers. Such camers shall apply any additional
federal support amount 10 a quahfying low-mcome consumer’s intrastate
rate. if the carrier has received the non-federal regulatory approvals
necessary (o implement the required rate reduction. Qther eligible
telecommunications _carriers shall apply the Tier-One federal Lifeline
cuppon_amount, plus any additional support amount, 10 reduce their lowest
1ariffed (or otherwise peneraily available) residential raic for the services
cnumerated in Section 54.101{a}1) through (a}9), and charpe Lifeline
consumers the resulting amount.'”

In adopting the repulations discussed above, the Commission clarified that a
federal ETC musi apply the federal Lifehine suppont it receives o the camier's lowest

generally available rate for the Supporied Services:

" The “"End User Commuon Line” charge 1s also referted 10 as the “Subscriber Line Charge™ or "SLC.”

CMREKS providers. like Sprini. do not provide service pursuant 10 utility 1antfs, but tather enier nto
mdividuz] service vaniracis wih subseribers. See 47 CF.ROE 20.15¢). Accordinglv. CMRS providers ure
orhigated under Sectinn 24 402k of ke Commisvinn s Ruler to apphy the Lifefine discount 1o their inwes
“reneroity wvailable” revidentinl rou




These rules reguire than carriers offer qualified low-imcome consumers e
services that must be included within Lifeline service, ss discussed more
tulty beiow, ancluding 1oll-limitation service. | ILECs providing Lifeline
service will be required to waive Lifeline customers’ federal SLCs and,
conditioned on state approval, o pass through to Lifeline consumers an
additional $1.75 in lederal suppor. ILECs will then receive a
corresponding amount of suppont from the new support mechanisms.
Other _eligible _telecommunications_ carniers will  receive, for  each
qualifying low income consumer served, support equal to the federal SLC
cap for primary residential _and single-line business connections, plus
$1.75 in odditional {ederal suppon conditioned on_stale approval. The
federal suppont amount must be passcd through to the consumer in its
entirety.  In_addition, all carriers providing Lifeline service will be
reimbursed from the new universal service support mechanisms for their
incremenial cost of providing toll-limitation services to Lifeline customers
who elect to receive them. The remaining services included in Lifeline
|i.e., the supported services other than 1oll-limitation service] musi be
provided (o qualifying tow-income consumers at the camier's lowest
lariffed (or otherwise generally available) rate for those services, or at the

state’s mandated Lifeline rate, if the staie mandates such a rate for low-
income consumers. '

Commission Rule 54.403(b) is unambiguous. The Commission clearly stated its
intention 1o only apply the Lifeline discount to an ETC’s lowest cost residential rate.
Indeed, in so doing, the Commission relied on the Joint Board™s recommendation that the

“Lifeline ra1c™ must be “the carrier’s lowest comparable non-Lifeline rate reduced by at

least the $5.25 |now $8.25] amount of federal .\'uppnn."l"' Commuission Rule 54.403(h)

also speaks i terms of applying the Lifcline suppon amount to 1he “lowest tariffed (or

14

See i the Matier of Federal-Stare Joint Board on Universal Service, Report and Order, 17 FCC Red.
8776, 8971. CC Docket No. Y6-45, FCC 9Y7-157. § 368 (rel. May ¥, 1997) (emphasis and brackets added)..
As oripinally promulpated. Commission Rule 54 403(h) provides. as it still does today, that federal Lifeline
must be applied unly 10 teduce the cost of an ETC's lowest cosl generally available residential rae:
“Elipible carmiers thar churpe federal End-User Comman Line vharges or equivalem federal charges shall
apply the federal buseline Lifeline suppon 10 wave Lifeline consumers’ feders] End-User Common Line
charges. Such curriers shall apply any additional federal support amount 10 3 qualifying low-income
consumer's intrastate rate, if the siate hey approved of xuch addinonal support. Other cargiers shall apply
the federal baseime l.ifeline spppori smoum. plus the additivnul_support smount, where appliceble. to

reduce their lowest taniiled (6; otherwise penerzllv availuble) residential rate for the services enumerated in
& A4 1M -9 af this parr. and charge Lifeline consumers the resulting amount = (" Universal Service
ider 1 (tEmphasis added)

Nee Dnothe Meaner o Federn! Siene dome B omi Unersed Service. Recommended Decaon, 12 FCC
oo ©7 0T OO Diocker e wiad PO wRlo
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otherwise  penerally  avanluble) residential rate”™ - not multiple residennial  rates.

Accordingly, all federal 17 must apply the federal Lifeline support discounts 10 reduce

the cost of the carner’s single Jowest_revidential rute, not the cost of any residential tate
plan the carnier offers.

B. Link Up

The federal Link Up program reimburses ETCs {or providing discounted service
activation or nstallation charges 10 qualified, low-income -consumers.  Consumers
gualifying for Link Up assistunce are clipible to save up to 50% of the Tirst $60 of the
ETC’s customary service activation or installation charges (i.e., the subscriber will
receive a 50% discount or $30.00, whichever is less). Qualified, low-income consumers
residing on federally-recognized Tribal lands may receive an additional $70.00 10 defray
100% of the service octivation or installanon charges beiween $6000 and $130.00.
Eligible consumers may also establish an interest-free 12-month deferred payment plan
for the remaining activation or mstallation charges of up to $200.00. Federal Link Up
assistance may only be applied once to initiate service at the same principal residence,
and Link Up assistance cannot be applied to customer facilities or equipment, iﬁ(’:luding
the cost of the customer’s phone.

C. Sprint’s Lifeline Service OfTering in Kunsas

In Kansas. Sprint’s Lifeline scrvice offering is based on the Company’s lowest-
cost $20.99 base rate plan (called the Sprimt Basic Plan). which includes 200 Anytime
Minutes and unlimited Night and Weekend Minutes. The calling area for Sprint’s
Lifeline service offering 1s nanonal. so Lifeline customers rﬁay make outgoing long
distance cails without incuning an additional charge. Afier applying the total $13.50

federst Lifehne dovconmn Shrmt casiomers pee ooy 51649 per month for Lifeline




service.'™ Sprint also i)mvidcs- Link Up assistance to qualifying customers in accordance
with the Commission’s rules.

Conccivably, under the Kansas Lifehne Rule, an cligible Lifeline subscriber could
choose 10 sign up or Sprint’s $149.99 monthly rate plan which comes with 4000
“Anytime Minutes™ (as opposed 10 the Sprint Basic Plan) and receive a $13.50 discount
off the $149.00 monthly rate, resulting 1 a Monthly Recurring Charge ("MRC™) of
$136.49. For a Lifeline consumer whose total housebold income is a1 or below 150% of
the federal poverly guidelines — a status that qualifies someone for Lifeline assistance in
Kapsas - a $136.99 monthiy bill would account for more than 13% of the Lifeline
consumer's ne! monthly household income."”  Of course, Sprint also offers rate plans
with higher monthly rates. Surely, in adopting its Lifeline rules, the Commission did not
intend for qualifying low-income consumers (o subscribe {0 a carrier’s premium plans.
Rather, the Commission’s poal was simply (o ensure that low-income subscribers
“maintained access (o telecommunications services.”'" 1t was this same goal that led the
Commission to {ollow the Joim Board’s Recommended Decision in requiring ETCs 10

L . . 19
offer voluntary toll-limitation without charge 1o Jow-income consumers.

" Tu enoble Lifeline customersy in Kansas (o receive the tull $13.50 discount. Sprint voluntarily reduces ils
Sprint Basic Plan rate by $3.50 These “carrier-malching funds™ ensure that the Lifeline subscriber will
receive $1.75 in federat Tier  matching supporl. See 47 C.FR. § 54.409(¢) ("{Qlualifying Jow-income
cansumers shall also qualify fis Trer-Three Lifeline suppori, if the cartier oftering the Lifeline service 15
nait subject 0 the regulation of the state and provides carrier-maiching funds. . .").

' Bused upon a 15% federal lax rate und o 3.5% staie 1ax rate. 150% of the 2007 Federal Poventy
Guidelines for an wigividue! is $12.481 73 per year or §1.040.14 per manth. Incontrast. the 329.99 rale
less the $13.50 discount would tesult in s $16.49 MRC, ar 1.62% of the consumer’s net monthly income.

¥ Sop Universal Service Ordes, T AY7.

" See 1., 99 28 & 385 ([ Wie agrec with the Joint Board that Lifeline service should include toll-limization
services. al the cusiomer's request, 1 the extent that carriers ere capable of providing them. We agree with
the Joim Board thal toll-limitghion services witl help low-income consumers control their toll bills and
consequenily be Detler sbie o mamtain access 10 lelecommunicalions services, as section 254(b)}{3)

ENVISIOTS, . As the Joint Board obsesved, tludies demenstrate that a primary reason subscribers lose
GCCBLE I IR CemIMIUEICETIOns ety e i folure 1o puvy long distance Bills o hiheredore] we Hind that ol
Enin SETVIOES JTeeevernngl o toncaiton, ubiie pealtn o pohibe safets” ang Tronsitient with the

-
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HI.  STATE ADMINISTRATION OF THE FEDERAL UNIVERSAL SERVICE
PROGRAMS IS SUBJECT TO COMMISSION OVERSIGHT

A. The Kansas Lifeline Rule Violutes 47 US.C. §‘2S4ﬂ‘)

Section 214(e) of the Act provides that a State commission - here the KCC - has
the authority and responsibility to designate carriers as eligible 10 receive federal
umversal service support.  Pursuant to this delegated authority, the KCC, in 2000,
designated Sprint as a competitive federal ETC for a defined geographic “service asea”
within the State of Kansas.™ Scction 254(f) of the Act funher provides that aStaic-may
adopt additional regulations governing the provision of universal service within its

jurisdiction, provided: (1) any additional regulations are not_inconsistent with the

Commission’s universal service rules; and (2) the State adopts a separaie funding

mechanism (o support compliance with the additional requirements. Section 254({)

provides in perunent part:

A Staie may adopt regulations pot inconsisient with the Commission’s
rules 1o preserve and advance universal service. | ...] A State may adopt
regulations to provide for addiional definitions and standards 0 preserve
and advance universal service within that State only 1o the extent that such
regulations  adopt  additional  specific,  predictable, and_ sufficient
mechanisms 1o suppont such definitions or slundards that do not rely on or -
burden Federal universal service supporl mechanisms.”’

Thus, while the KCC may have some discretion 10 adopt additional Lifeline

requirements, it cannol implemem a rule that is inconsistent with Commission Rule

public mierest. convenience. and necessity” tor low.income consumers in that they maximize the
opportunity ol thase consumers o remsn connected 10 the lelecommunications network.”) (internal
footnotes vmitied). ).

% For purposes of umiversal service requirtements. an ETC’s desipnuted “service area” is defined as the
“oeopraphic_arey_established hy 1 siwie commission for the purpuse of determining universal service
obligations and support_mechanismy. A service area defines the overall area for which the carrier shall
receive support fiom lederal umiversal support mechamsms.” See 47 CF.R & 54 20)7(a) (emphasis added).
SprinCs designated service wrca covers onfy ¥ porhon of the Stote and 1s smaller than the Company’s
neensed service ares in Kunsas ’

AT RO YIRS b emyhar s e




54.403(h) and s requirement that federal Lifehne suppont be applicd only to reduce the
cost of an ETCs lowest-cost residential rate.

B. The Kansas Lifeline Rale Vinlulfs 47 U.S.C. § 30 2(c)(ANA)

A Siate's sdoption of addivonal universal service rcgulations may be {urther
restrained by centain jurisdictional imitations.  Specifically selevant to this case are the
jurisdictional fimitations set fosth in Section 332(c)(3)A) of the Act, which expressly
prohibits State regulation of CMRS carmrier rates and entry as follows:

Notwithstanding sections 152(b) and 221(b) of this titie, no State or local

govemmenl shall have any suthorily to regulate the entry of or the rates

charged by any commercial mobile service or any privale mobile service,

except that this paragraph shall not prohibit a State from rcgulaling the
other terms and conditions of commercial mobile services . . . .

Although a State may petition the Commission, pursuant to 47 C.F.R. § 20.13, for
an exemption from Section 332(c)(3)A), the KCC has not done so. Withoul such an
exemption, the KCC’s actions violate federal law because compliance with the K ansas
Lifeline Rule requires a CMRS provider designated as a federal ETC w0 provide un
equivalent monthly service discount 1o qualified, low-income consumers that is not
lawfully reimbursable 1hiough federal universal service suppor, thereby amounting 10
rate regulatinn.?]

More specifically, because 47 C.FR. § 54.303(b) prohibits an £TC {from applying
federal Lifeline assistance to reduce the cost of any rate plan other than the camier’s
lowest cost generally zvallable residential raie plan, the ETC could not properly seek

reimbursement from the federal universal service furd for discounis required 10 he

% 47US.C §332cHINA) cemphasis added)

2 See WWC Hoiding Co v, Sapkin. 4200 F Supp.2d 1156, 1193.94 (D, Coln. 2006}, rev'd on other grounds.
2007 U.S App. LEXIS 12947 (10% Cin. 2007) (A CMRS provider’s status us a federal ETC did not
authorize she State 1egulalor v commisaan 10 regulzte the cerrier’s rales n vilation of IZ2cHINAY. The
Sizie commisoen must fpst petion the Commisensn bwoosegulaieny suthonty under 47U S.C &

e Ew g nnd U R oL i




apphed to premum rate plans under the Kansas Lifeline Rute. Therefore, comiers axe
forced 10 charpe a ditferent price to Lifeline customers than they charge u; their customer
base at-large. This KCC requirement to charge a cenann price for Sprint's services -
without the ability 10 seck a USTF payment for the difference in the Lifeline rate and the
regular yaic -- 18 @ dircd regulation of Sprint's rates.’ The KCC's unfunded mandate,

thercfore, constitules State rate regulation preemipted by Section 332(c)(3)(A) of the Act.

1V, CONCLUSION

The Kansas Lifehine Rule violates lederal law for thc‘ |;0Ilowing three reasons:
(1) complionce with the Kuansas Lifeline Rule would require a federal ETC <o
inappropriately apply federal Lifeline support to reduce the cost of any rate plan selected
by the consumer, rather than the carrier’s lowest cost tesidential rate plan, as requited by
47 CFR. § 54.403(b), (2) n 1s incopsistent and cannol be }cconciled with the
Commission’s umiversal service rules in violation of 47 U.S.C. § 254 and (3)
comphiance with the Kansas Lifeline Rule would require a CMRS provider designated as
a feder2i ETC 10 provide an equivilent monthly service discount 1o qualified, low-income
consumers that will nov be reimbursed by federal universal service support. As a‘result,

ihe rule would impermissibly regulate 1 CMRS currier's rates in violation of 47 U.S.C. §

332{cH3INA).

“ 1t mav be arpued that USAC hay reimbursed other carniers {or Lifeline discounts apphied 1o calling plans
nther than the lowest genesally available residential rate. and thus. carriers hike Sprint are not prohibited
from obizining reimbursemen:. Huwever. to Sprini’s knowledge. USAC has not aodited whether carriers
have applied for reimbutsement for discounts piven anly 1o sheir lowest peneratly available residential rate.
it is Sphini’s positinn that praper apphicenion of 47 C.F.R. § 54.303(b) by USAC would lead to a denial of

rermburtement and corsegquennaly e revuiation vnce . under the KCC's Order. Sprint would be forced 1o
cove Difehing drvounty onagie plans wo whach icannes e reembursed.

e




For these reasons, the Commssion should declare the Kansas Lifeline Rule

preempred by federal duw.

Respectfully submitied,

. L2

(‘L‘_ L&( 2 fr
aura H. Caner

Norina T. Moy

Todd B. Lantor

SPRINT NEXTEL CORP.

2001 Edmund Halley Drive

Mailstop: VARESP0204-A207

Reston, VA 20191

Phone: (703) 592-71835

June 8, 2007




DECLARATION

b Lawa 1 Cager. Vice President, Govemnment Affairs - Federal
Repubmory. of Sprint Nextel Com., hereby declare, under penalty of perjury, that | have
reviewed and am funibior with this Petition for Declarstory Ruling, 10 which this
Declaration is attached and that, 10 the best of my knowledge. imformation and belief, all

statements of foct set forth in the Petition are true and correct,

fm&@wgﬂf

Laura H. Carter

Tune ¥_. 2007




CERTIFICATE OF SERVICE

1. Todd B. Lamor, hereby centify that on this 8t day of June 2007w rue and

correct copy of the foregoing Pettion for Declaratory Ruling was sent via hand delivery,

or overnight mail tindicated by * ). overnight mail 1o the following:

Thomas Navin

Chief

Wireline Competition Burcau
445 12" Street, S.W.
Washington, DC 20554

Jeremy Marcus

Chief

Telecommunications Access Pohicy Division
Wireline Competition Burcau

445 12™ Street, S.W.

Washingion, DC 20554

Thomas Buckley
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Washington, DC 20554

Gina Spade

Assistant Division Chief
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Wireline Competition Bureau

445 12" Street, S.W.

Washingion, DC 20554

Mariene H. Donch

Secretary

Federal Communicaiions Comnussion
445 12" Sireet. S W,

Washington, DC 20554

Moark D. Rinderks*

Sunson Mormison Hecker LLP

12 Camparate Woods

10975 Benson, Suite

S50 Overland Park, KS 66210-2008
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BEFORE THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS
STATE CORPORATION COMMISSION
Before Commissioners Brian J. Moline, Chan

Robent E. Krehbiel 0C1 19 2006
Micheel . Mofle

In the Matter of a General Investigation ) o e e~

Addressing Requirements for Designation } Dockel No, 06-GIMT-446-GIT
of Eligible Telecommunications Carriers )

SPRINT NEXTEL CORPORATION
PETITION FOR RECONSIDERATION AND HEARING

R INTRODUCTION

1. Sprint Nextel Comoranon (“Sprint Nextel™), through counsel and pursuant to
K S.A. §§66-118b and 77-529, K. AR § 82-1-235 and applicable statutes and regalations,
respectfully submits this Petition for Reconsideration and Hearing of the “Order Adopting
Requirements for Designation of Eligible Telecommunications Camers” issued October 2, 2006
(“ETC Order™. For the ressons set forth below, the Kansas Corporation Commission
("Commission”) should reconsider certzin issues of {act and law set forth in the ETC Order.
Specifically. Sprint Nextel requests that the Commission reconsider adoption of the following
TEGUI CMCDLS:

{a) That competitive eligible telecommunications camers (“ETCs™) include
tanguzge in all their adverhsing in their Kansas T7C areas explaming their obligation to provide
universal service and include information on how customers can contact the Commission’s
Office of Public Affairs and Consumer Protection. E7°C Order, §§ 12-13, 77(a)-{b).

{b) That FTCs that do not provide unlimited Jocal usage mus! offer free per

minute blocking of local usape to Lifelime customers within 90 days. £7C Order, §5 16, 77(c).
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Al The Competitive ETC . Advertising Reuirements Violate K.S. A, § 66-

1,143
I, The Commission Is Prohibited From Repulsting Wireless Carriers
0. As a threshold matter, the Comnussion ix without junsdiction ar authonty 1o

regulate o1 direet the form o1 comem of a wircless carrier’s advenismg matenals. Kansas law
cxempts wircless carriers from all fonms of Commission regulation, and the state statutes do not
provide any exception for wireless camers that are designated as ETCs for purposes of receiving
federal universal service supporn.

7. K.S.A. § 60-104a(c) provides as follows:

The service of a 1elephone public wtility, otherwise authorized to transact business
pursuant 1o K.S.A. 06-131 and amendments thereto, relating ta the provision of
radio communication, including cellular radio, which is one-way, two-way or
multiple, beiween mobile and base stations, between mobile and land stations,
including land line ielephanes, between mobile stations or between land stations,
shall_not be subiect 1o the jurisdiction, regulation, supervision, and control of the
state comporation commission. (Emphasis added).

Similarly. K.S.A. § 66-1.143(h) provides that “'no redio commen carmer shell be subject 10 the
junsdiction, reguiation. supetvision and control of the state comoration commission.”  Shorly
afier the enactment of the Kansas Telecommunications Act, the Commission conlirmed that
“wireless providers are statutorily excmpt from Commission junisdiction” as a result ol thesce
atutes.'

3. The Kansas Supreme Court has similarly interpreted K.S. A, § 60-1,143{b) as
prohibiting the Commission from asserting any jurisdiction, supervision or comrol over wireless
carmers. In CURB v Kansas (.‘o}pumrion Commission, et ai., 264 Kan. 363 (1998), the coun

broad)y construed the statute’s upphcahion zs follows:

" n the Mawer of a General Investigation Into Compelition Within the Telecommunications
indusiry in the State of Kansas. Docket No. 190,492-U 94-GIMT-478-C)T. Order. § 97
{Drec 27, 19%6).
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From a straightiorward reading of K. 5. A §60-1_143(h)_ it prohibuts the KCC from
exercising any Jurisdiction, regulation, supervision, ur control over radio commaon
camers. K S AL §66-1.143(b) does not merely prohibit the regulation of rates or
markel entry ovet radio common camiers, as 47 U.S.C. § 332(¢) does. K.S.A.
§66-1,143(h) imposes a broader prohibition on the KOC's regulation of radiw
common camers than 47 U.S.C. §332(c) imposes on a state’s regulation of radwo
common camers. |n companng the language of the two statutes, K.S.A. §606-

1,143(b) uscs much broader language than 47 U.S.C. §332(¢) and should be
interpreted as such.

Id. at 392 (emphasts in original).

9. The competitive ETC advertising requirements set forth in the £7C Order clearly
fall within K.S.A. § 66-1.143(b)'s prohibiton against the regulation, supervision or control of
wireless carners. See CURR, 264 Kan. at 392, The rules would regulate not only the form and
cortent of markeling malerials used by wireless carners to promote their services, but would also
require a wireless ETC 10 annually cenify compliance with the advertising requirements and
repont detailed information about the carmier's advertising efforns. As 2 result, the Commission
should reconsider adoplion of the adverising requircmenis as it 15 without junsdiction o cnforce

the rules against wireless carmers.

2. Nathing In The ETC Designation Process Supersedes The State Law
Prohibition Against Comniission Regulation Of Wircless Carriers

10. Although the Commission acknowledges the himnations imposed by K.S.A. § 66-
I.143(b). it suggests the statute does not apply in this case becruse “[wiireless carriers that seek
ETC designztion for the purpose af recciving |federal] universal service support submil
themselves to the Commission’s junsdichion and assent 1o the imposion of cenain conditions
for the purpose of receiving that dessgnation.” FTC Order, § 33, Spnnt Nexiel respectiully
disagrees. To the contrary, noihing in the ETC designation process grants to the Commission
greater jurisdiction or authority than wes granted by the Kansas Legislature. The Comgmussion 1§

a creature of statule znd must act within the confines of its cnabling statutes.  See Koansas




cannol conder subrc! matter junséichon by consent, winver, or estoppel.”). See atso Arcadian
Ferthizer, L. v, Sarpy Countv Ba of Fguelizanon, S83 N W .2d 353, 357 (Neh. (1 App. '1998);
fiackwell v. Cantmonwealth, 567 A 24 630, 636 (Pa. 1989),

. The Competitive EVC Advertising Reguirenients Yiolate 47 US.C, § 254(0)

1. The Competitive ETC Advertising Requirements Are Inconsistent
With The FCC's Universal Service Rules

13, As noted sbove, 47 U.S.C. § 254(() recognizes that a state commission may adopt
additional E'TC repulations “net inconsistent™ with the FCC's universal service subes, {n this
case, the competitive ETC adventising requirements set forth in the £7C Urder are entirely
inconsistent with 47 US.C. §214(¢) end 47 CF R, § 54.20]id), which similariy prov;ide that o
{federal E1C s adventising obligation is limii.ed 10: | |

Advertis(ing] the availability of [the services enumerated in 47 CFR.
54 101(a)(1)-{2)(9)] and the charges therefor using media of generzl distribution,

437US.C.§4(c)1)B) and 47 C.F.R. § 54.201(d)(2).

14 The EIC Order s compettive ETC advertising requirements go {ar beyond the
federal advertising requirement and are entirely unselated 1o the {ederal oblipation 1o advertisc
the “availability of " and “charges for” the supported scrvices. Indeed, the £7C Or;dr?r s
advertising reguirements mandate the advertising of » competitive ETC’s “universal service
obligation,” contact information for the Office of Public Affairs and Consumer Protection and
information aboul temiination fees. While a competitive ETC’s “universal service obligation”
may be related to the “availability of” and “charges for” the supported services, it is entirely
unclear because the Z7C Order fails 10 define which “universal service obligation” is at issue ’
In any event, the requirement to advertise contact information for the Office of Public Affairs

and Consumer Protection and sniormaton about termunation fees is clearly unrelated o the

‘ Sce Section 11 nifra




advertising requirement set forth in 47 US.CL§ 214(e)(1)(1B3) and 47 C.T.R. § S4.201(d)(2). At
no time has the FCC construed the federul advertising requiremient as extending beyond the
obligation to advertise the availability of and charpes for the supporied services.  Accordingly,
the competitive ETC advertising reguisements are inconsistent with the 1°CC’s universal service

rules and must be rescinded.

2. The Competitive ETC  Advertising Reguirements  Are  Nol
Conipetitively Neutral

15, The competitive ETC advertising sequircments adopted by the Commission are
also inconsistent with the FCC's universal service rules hecause they violate the pnnciple of
competitive newirahity. In 1997, the FCC adopted the principie of competilive neuirality as a
core principle for 11s universal service rules.” This principle means that universal service rules
mus! not {avor one competitor of technology over another. In its March 17, 2005 Otder adopting
addinonal requirements for cermiur’s designated as ETCs under 47 UL.8.C. § 21 4{e)(6), the FCC
further czutioned state regulelors to first consider the extent to which a particular regulation is
necessary to protect consumers, as well as the extent to which it may disadventage an [TC
specifically because it is not the incumbent LEC.*

16.  Contrary (o the universal service principfe of competitive neutselity, incumbent
CYCs are exempt from the four compeninve ETC advertising requirements set forih the £7C
Order. The sole basis for this excmption is the Commission’s finding that “'] slince incumbent

ETCs arc required to include such information in theis ielephone directones their customers have

ready sccess to 1his nformation.”  EJC Order. 4§ 13 n. 190 Even if true, the edverusing

* In the Maiter of Federal-State Joint Roard on Universal Service, CC Docket No. 96-45, Repor:
and Order, FCC 97-157, 947 (rel. May 8, 1967) (" Universal Service Order™).

I the Mater of Federal-Siate Joint Board on Universal Service, CC Dockel 96-45, Report and
Order, FCC 05-45. 4 30 (rel. March 17, 2005; (“March 2065 Order”).




requircments imposeid on competnive 1FTCs are Lar more burdensome and stnnpent than the
obhigation to place a notice o the incumbent’s telephune directory.”  Unlike the incumbent
ETCs, competitive ETCs will be required to upend their,current - and in many cases national -
advertising campaigns 10 specially talor their adventisements 10 satis{y the unique requirements
of the £7C Order. Muoreover, the E1C Order could be construed such that competitive ETCs
will be obligated to include the required notices 10 every advertisement that may find s way into
Kansas, regardless of the media channel used. These highly disparate thuircmcnts clearly
discriminate against competitive £TCs solely because they are not the incumbent and, therefore,

must be 1¢jected as violating the prinaiple of competitive neutsality.

3. The Competitive ETC Advertising Requirements Constitiie Ap
Unfunded Mandate

i7.  The Commission should further reconsider adoption of the competitive ETC
advertising requiremnents beczuse compliance with ihe" rules will burden the federal universal
service fund in violation of 47 U.S.C. § 254(f). As noted above, 47 U.S.C. § 254(f) provides that
z statc commitssion may adopt edditienal ETC regulatory obligations only to the extent that they
are separaiely funded by stale umiversal service mechanisms and do not burden the federal

universal service fund:

A State may adopt repulations 1o provide for odditional definitions and standards
10 preserve and advence umiversal service within that Siate only 1o the extent that
such repulations adont additionatl specific, predictiable, and sufficient mechanisms

*In fuct, Sprint Nexiel guestions whether the Commission can even compare the obligations. It
is doubtfl whether a local telephone directory qualifies as “media of general distribution™ as
such direciories are generally distribuied only te cusiomers of the wcumbent ETC. Under
federal law, every ETC has the oblipation (o advertise the availability of the services enumerated
in 47 CFR. § 54201(a)(1)-{a)(9) and the charges therefore using "media of gencral
distribution.” 47 U.S.C. § 214(¢c). Because of the limited distnbution of local telephone
directories, the incumbent E1Cs snclusion of such infonmation in those directones may fail 1o
saniely the federal advertising obhgation 1n any respect




1o \‘uppm such_defiptions o standardy that Jdo no uiy on ur burden Federal
universal service suppon muh.!msm\. (+ mpha'us added).”

Stated otherwise, the Commission may not adopt additional E1C regulatory obligations withou

providing o separate suppont mechanism to defray the cost of comphiance.

18. In this case, competiive F1Cs will be forced 1o allocate additional resources to

advertising in order 1o comply with the new adventising requirements.  As discussed more

thoroughly below, compentive ETCs that conduct regional or national advertising campaiygms
wil} have 10 specially tailor thar advertising matenials to the state-speciic Kznsas requirements.

The additiona) costs associated with these etforts may be approprately compensated through the

spplication of federal universal scrvice suppon. As a resull, compliance with the competitive

ETC advertising requirements will nccessarily burden the federal universal service fund in

violation of 47 U.S.C. § 254({}.

. THE COMPENTIVE ETC  ADVERDTISING_ REQUIREMENTS ARE
LNREASONABLY VAGUE AND OVERBROAD

19. In addition to the defects addressed above. the Commassion should also reconsider

adopuion of the compentive F1C advertising requirements hecause the rules are unrezsonably

vague and overbroad. Tirsi, tic £7C Order fails 10 define the fonn and content of any of the

prescrbed notices 1o be included m s compentive E1Cs advertisements. For example, the LTC

Order {alls 1o describe the “universal service obligation” competiive ETCs are srequired 10

inform consumers about.  Likewise, the £7C Order fuls to specly what information must be

provided concermning a compeniive ETC s termmation fees. In faci, the ETC Order is virtually

silent zs to what would constitute comphant langusge other than a general directive to “work

¢ Consistent with the requirements of 47 11.S.C. § 254(f), the Commission has adopted additional
requirements appiicabie 10 carners designated as ehigible 1o receive siate suppor from the

Kansas Unpiversel Service Fund ("KUSF”"). The KUSF reguirements are not al issue in this
proceeding.




