Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Petition of ACS of Anchorage, Inc. Pursuant to WC Docket No. 05-281
Section 10 of the Communications Act of
1934, as Amended, for Forbearance from
Sections 251(c)(3) and 252(d)(1) in the
Anchorage LEC Study Area

OPPOSITION OF VERIZON' TO MOTION TO VACATE

Verizon hereby opposes the motion that three competing local exchange carriers
(“CLECs”) filed on July 5, 2007 seeking the vacatur of the Commission’s Order? in this
proceeding. The fact that no party with standing to seek review of the Commission’s Order
elected to pursue judicial review provides no basis for vacating that Order. Instead, it simply
means that potential petitioners have opted to live under the legal regime the Order established.
Nor are these CLECs correct in claiming that Verizon acted improperly in citing the
Commission’s Order in support of Verizon’s own pending petitions for forbearance. Indeed, the
Commission rejected these same arguments, by these same CLECSs, in the Order itself. The

Commission should deny CLECs’ motion.

! The Verizon companies participating in this filing (“Verizon™) are the regulated, wholly
owned subsidiaries of Verizon Communications Inc.

2 Memorandum Opinion and Order, Petition of ACS of Anchorage , Inc. Pursuant to
Section 10 of the Communications Act of 1934, as Amended, for Forbearance from Sections
251(c)(3) and 252(d)(1) in the Anchorage Study Area, 22 FCC Rcd 1958 (2007) ( “Order™).



DISCUSSION

l. THE CLECS’ LACK OF STANDING PROVIDES NO BASIS FOR VACATING
THE ORDER

As the CLECs explain, after the Commission issued the Order, a number of parties filed
petitions for review of the Order. But only two of those petitioners — ACS of Anchorage, Inc.
(“ACS”) and General Communications Inc. (“GCI”) — actually operate in Anchorage. After
ACS and GCI reached an agreement pursuant to which each withdrew its respective petition for
review, the Commission moved to dismiss the remaining petitions for review for lack of
standing. The Ninth Circuit granted that motion on June 14, 2007.

Although the Order will not be subjected to judicial review, that is simply because no
party with standing has elected to pursue such review. This is unexceptional. Numerous
Commission orders — even in high profile matters — are never subjected to judicial review,
because parties aggrieved by those orders, and with standing to challenge them, nonetheless elect
not to do so. The fact that such orders are, in the CLECs’ words, “insulated” from judicial
review provides no basis for vacating those orders; if it did, aggrieved parties would have an
incentive not to appeal, and then parties without standing (on behalf of parties with standing)
could seek vacatur from the Commission. Nor does it matter that the CLECs think their
arguments would have been persuasive if they had standing. The CLECs’ inability to seek
review of the Order will leave them free to raise those arguments in another proceeding in which
they do have standing.

In arguing for vacatur, the CLECs make various arguments sounding in mootness, but the
Order is not moot. The CLECs are simply wrong in arguing (Mot. at 2) that the order has no
“real world” applicability. The Commission did not find that ACS and GCI are “the only entities

... to be impacted by the Order.” Mot. at 1. Instead, the Commission told the Ninth Circuit that



ACS and GCI were the only petitioners in the courts of appeals that were impacted by the Order.
But “other competitive LECs,” besides GCI, operate in Anchorage. Order § 22. The fact that
those other CLECs elected not to petition for review does not render the Order moot.

The CLECs also mischaracterize the effect of ACS’s and GCI’s decision to file, but then
voluntarily dismiss, petitions for review of the Order. ACS and GCI did not, as the CLECs
claim (Mot. at 3), “resolv[e] the issues addressed in the Order.” As private parties, ACS and
GCI had no authority to grant ACS forbearance from statutory requirements or regulatory
provisions and, therefore, could not have resolved the issues addressed in the Order. Instead,
ACS and GCI came to an agreement that allowed each to conclude that it was not worth pursuing
further their petitions for review of the Order, even if each remained unhappy with certain
aspects of the Commission’s determinations.®

1. THE ORDER CAN BE CITED AS COMMISSION PRECEDENT

The CLECs also use their motion to complain, yet again, about parties’ citation of prior
forbearance orders in support of current forbearance petitions. See Mot. at 5-6. Verizon agrees
that each of the petitions that carriers have filed seeking forbearance from various statutory and
regulatory requirements in a Metropolitan Statistical Area must be evaluated on its own unique
facts. See, e.g., Order 1 9 n.28 (explaining that the Order was based on “factors unique to the
Anchorage study area”). But, at the same time, that does not mean that prior orders on such
petitions cannot be cited in support of later filed petitions. Indeed, the Commission has already
considered and rejected the same argument the CLECs advance here. In opposing ACS’s

petition, these same CLECs (and others) argued that it was impermissible for ACS and its

¥ The CLECs’ reliance on Cavalier Telephone v. Virginia Electric and Power Co., 17
FCC Rcd 24414 (2002), is misplaced. That case involved a complaint proceeding limited to two
parties — not a forbearance petition — and those two parties, after settling their dispute, jointly
moved to vacate the Commission’s order.



supporters to cite the Commission’s Qwest Omaha Order.* See Comments of Covad, WC
Docket No. 05-281, at 36-38 (Jan. 9, 2006); NuVox and XO Comments, WC Docket No. 05-281,
at 31-32 (Jan. 9, 2006). The Commission rejected these arguments in the Order and stated that it
“relie[d] on the Qwest Omaha decision” in ruling on ACS’s petition. Order 9 n.28.
Accordingly, there can be no possible bar on Verizon citing either the Qwest Omaha Order or
this Order in support of its own forbearance petitions.

For the foregoing reasons, the Commission should deny the CLECs’ motion.
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* Memorandum Opinion and Order, Petition of Qwest Corporation for Forbearance
Pursuant to 47 U.S.C. 8 160(c) in the Omaha Metropolitan Statistical Area, 20 FCC Rcd 19415
(2005) (“Qwest Omaha Order™), petitions for review denied in part, dismissed in part, Qwest
Corp. v. FCC, 482 F.3d 471 (D.C. Cir. 2007).
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