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by increasing the charge per TN Porting Event under Rate Cad  3 and the 
Effective Rate under Rate Card 4 by Nine Cents ($0.09) (such add& amount 
known as the uIncrerped ~buge hunt”) .”’  

“Customer” and ‘’Subscribing Customer” are. references to the contracting entity, that is, 
the NAPM LLC, and not to Users, like Telcordia The conduct of Users, no matter wbat they do, 
will have no effect on this so-called ‘triggering clause.” Furthermore, the action of the customer 
and Subscribing Customer, (that is, the NAPM L E  in each Service Area) is further limited to 
only specified “Official Customer Action,” so that enormous flexibility is retained to seek 
competition and to consider various alternative solutions as time proceeds. 

2. Amendment No. 57 is not in anv way anti-cmme titive. nor does it 
in any way alter the contractual flaibditv of the MEIS ter 
AgIWaQ ents to allow the NAPM UC to consider other vendors, 
new solutions or imarovine technologv or to take ad- of 
chauPinn market conditions to obtain material mice reductions. 

Contrary to the allegations of Telcordia, Amendment No. 57 was m y  M c d  to 
deliver significant current transaction price reductions and future anticipated savings, without 
alteIing the flexibility of the Master Agreements. Telcordia asserts that Section 8.3 of 
Amendment No. 57 re& renegotiation of the pricing provisions is anticompetitive “on its 
face,” and that “the en& industry will potentially be pushed into a numbering solution using 
legacy technology.. .” Telcordia is wrong Amendment No. 57 was drafted to avoid those 
results. 

a. UnderAmendment No. 57. even uwn the occurrence of a 
Customer Modifidon Event. the Price Per TN is never 
more than under the Master AlUWXll ents before 
Amendmen t No. 57. therefore. it is not Wticom etitive 
and it is not a disincentive to wtential adoution of alternate 
solutions or ilmrovcd technolow. 

Section 8.3 of Amendment No. 57 pmvides no contractd disincentive to competition or 
to consideration and adoption of better or more innovative technologies by the NAPM LE, in 
one Service Area, in multiple Service Areas, or in all Service Areae. Section 8.3 in no way 
condemns the NPAClSMS in any Service Area to legacy techology. Section 8.3 merely 
provides that the substantial transaction price ductions obtained by Amendment No. 57 will be 
discontinued and the transaction prices will on a eoina forward basis only revert to the current 

~ ~ 

4. 
Section 8.4 pmvding fa a Downwsrd Tri’ggning Evmt upon thc occumme of a ccnhactor Triggering Evmt 

A complete arccrpt of Section 8.3 is attuched h& as Exhiit A. There is a provision, 
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pricing (which existed prior to Amendment No. 57) in the event of a so-called Customer 
Modification Event. Both competition end the ability to adopt new solutions m prcscrvd to the 
exact same extent as they existed before Amendment No. 57, without change. 

In addition, although Amendment No. 57 recites an e x t d o n  from 201 1 until June 30. 
2015, Section 8.3 expressly provides that the loss of the price reductions mder Amendment No. 
57 will not occur as a result of conduct by the Customer of the Subscribing Customer after 
December 31,2011; therefore, in effect, there is not wen a loss of the substantial Amendment 
No. 57 price reductions if a triggexing event occurs der Decanba 31,201 1. 

Section 8.3 states the following: 

"For purposes of this Section 8.3, a *CWomer Modifiation Event" shall mean, 
subject to Section 8.3(c) below, any Official Customer Action with rrspect to the 
following wen& that occurs on or after the Amendment Effective Date, 
before Januarv 1.2012..." (Emphads Added). 

Essentially, Amendment No. 57 retains the existing functional contractual duration and 
term but delivers current and future price reductions pater than the existing Master Agreemats 
in effect before Amendment No. 57. This is in no way contrary to any representations or 
obligations of the NAPM LLX: or its officers, despite the allegation of Telcordia in the Telcordia 
Mer, referencing a statement of Ms. Karen Mulberry as NAPM LLC co-chair at a May 2005 
meeting of the NANC. 

Telcordia somehow intends to imply that the NAPM LLC's adoption in Septemba 2006 
of Amendment No. 57 contradicts statemenfs made by Ms. Mulberry in May 2005, thereby 
dashing the expectations of Telcordia ami the "industry" and detening competition. That is 
simply false. As already discussed Amendment No. 57 does not deter competition, and 
Telcordia knew full well that the NAPM LLC was not currently, in 2005 or 2006, contemplating 
the issuance of an RFP, RFI or other solicitation of bids. Ameadment No. 57 does Mt contradict 
Ms. Mulberry's statements OT any representationS made by officers of the NAPM LLC. 

Telcordia does not acnuately or completely Cite the exchange referred to at the May 2005 
NANC meeting. Although the minutes are a p a r a p W  summary recitation of the exchange, 
the complete summary recitation of that particular exchange makes clear that Ms. Mulberry 
repraented that she did not believe that there c m t l y  existed any requirement to consider 
potential NPAWSMS contractors at this time. The complete excerpt of the exchange truncated 
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by Telcordia is a follows: 

“Mr. Gray asked Ms. Mulberry to confirm that when a new contract period is 
about to begin, the NAPM LLC will put forth an RFP and go through a 
competitive process and that at the current time, there 8n w items on the agenda 
that requye the NAPM LLC to evaluate potential vendors. Ms. Mulbetry 
agreed.” 

Amendment No. 57 was negotiated in 2006, over 4 years before the 201 1 expiration date 
of the then-existing Master Agreements. In addition. those same NANC meeting minutes make 
absolutely clear that Ms. Mulbeny stated that the NAPM LLC was not currently considering 
issuance of an RFP or similar solicitation of vendor pmposal, despite dogged questioning by 
Telcordia’s legal counsel? 

Furthermore, as a result of direct communication with the NAPM LLC’s co-chairs, 
Telcordia was also expressly told that the NAPM LLC was not considering the issuance of an 
RFP or similar solicitation of vendor pmposals, but would both consider meaningful unsolicited 
presentations and pvide  notice. to Telwniia when and if the NAPM LLC ever did decide to 
issue and RFP or similar solicitation.6 Thcaefore, despite the innuendos of Telcordia, the 
conduct of the NAPM LLC has always been consistemt with its statements, and neither Telcordia 
nor any other industry members had or should have had any expectation that the NAPM LLC 
would or was about to issue an RFP or similar solicitation during 2005 or 2006, or w88 in any 
way required to issue such an RFP or similar solicitation as a condition to modify, amending or 
improving the then-current Master Agreements. 

5.  ‘Ihc offiad rmrmtcs of the May 17,2005 NANG mating M attached hereto as Exhibit El. Tk following 

”Ms Mulberry rsspondcd that thcre is currently no inmest m theNAPM LLC to go boughs  prorru b 
develop an RFP to soliclt plopoaols. Mr. Slornin q d o d  wbcthcr the NAPM U C  is htmwted in 
c o q c t A ~ ~ e  biddug. Ms. Mulbcny nspoded not at this timC Shc stated that it hss a vcndor undcr 
conlnci Ms. hhnurty slated Umt the NAPM LLC will consrdcrunsol~~~tedpmposds. She indicrtsd b t  
the NAPM LLC has two propo~& that it IS micrving at this h e .  Mr. Slontin slated that Ms. Mulberry’s 
s h o e m m  that the NAPM LLC is not interested in solicitmg compsihvc bds is why Telcord~a d o l h r  
vendors should be ixmuud. He fuaher stawlthat the “IC shwld coapidcr b&, becauDc its losing 
thc bcnefis of co- I& Mulberry rcspdod thtthc NAPM LLC hss a vendor wntracf and tha 
1s no reawn at this time to vod that contract She fivtber stawl that If there an conditiom that would 
wammt voidmg the contract, thcn the NAPM LLC would solicit pmposds.” 

6. Attached as Fxhiiit C in a m-cd&n!d ‘ e-xmil string reflecting those reprssentationS by the NAPM 
LLC and the achmwledgnacm and understanding by Telwrdia. 

cxcerpt 1llUStratCs the quemltalluM of Ms. Mulbetry: 
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b. AmGndment No. 57 rCtaine the two most ww&l 
provisim in the Master Agrmneats amrut * ff c o ~ t u a l  
flcxibilitv to ~ccommodate curren taudfirmre market. 
technolouical and financial thane ea. 

Amendment No. 57 does not diminish potential competition in an Service Area or 
otherwise lessen the likelihood of the consideration and adoption of improved or more 
economical solutions or technologies, because it retains the following two fundamental aspects 
of the Master Agreements: (a) preservation of the legal and operational separateness of the seven 
separate mtracts for the seven United States Service Anas, 80 that potential competition is 
preserved across Service Areas; and (b) preservation of the non-exclnsivity of the contractual 
relationshrp with the current vendor without any required transaction minimums, so that 
cxperimcntstiOn and potential migration to other vendors or technologies is preserved. 

Despite attempts o v a  the years to consolidate the seven separate Master Agmmeuts or 
to combine the seven sepanrte NPAUSMSs into a ‘‘m ’ ” solution, Amendment No. 57 
continues the NAPM LLC’s insistence upan ntaining the w e n  separate contractual 
relationships. Therefore, Amendment No. 57 retains the flexiiility of seven distinct but 
coordinated and interoperable canttactual arrangements and requires functionally separaie and 
distinct and not centralized solutions under Article 29 of the Master Agreements. Amendraent 
No. 57 thereby preserves the FCC mandate and the ability to entertain competitive but 
interoperable solutions in the various Service Areas. 

Also, despite attempts over the yuus to require transaction minimums in exchange for 
price reductions or to grant exclusivity to the vendor, Amendment No. 57 preserves the non- 
exclusivity memorialized in Article 28 of the Mask Agreements. Amendment No. 57 t h a b y  
preserves the flexibility at MY time to migrate to alttmative and improved solutions, either 
Service Area by Seriice Area or in my combination. 

Amendment No. 57 is not in any way mti-competitive, nor does it in any way alter the 
contractual flexibility of the Master Agteements to allow the NAPM L E  to continue to consider 
other vendors, new solutioas or improving technology or to take advantage of changing market 
conditions to obtain material price reductions. It was expressly drafted to deliver significant 
currmt busaction price reductions md future anticipated savings, without a l a  the flexibility 
of the Master Asreementg That was a goal of the NAPM L E ,  and the NAPM LLC believes 
that that goal was attained. 
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3. TheNAPMLLC followed all of its mcesses and DIoced Uresamj 
f W v  and imurntiallv nemtiated considered and adoowl 
Amendment No. 57 and is continuhe to be o m  to considemtion 
of mv immvements to the WAC /SMS. 

The NAPM UX: did not deviate h m  any of its procedures in negotiating, emhating and 
ultimately agreeing to Amendment No. 57 in each of the seven United States Service Areas. In 
addition, as further evidence of its impartiality and prudence, the NAPM LLC adopted and has 
followed procedures for the considdon of inquiries from potential vendors and has both 
allowed Teicordia to make mlicited presentations before meetings of the entire membership 
and has established a etanding Advisory Committee of the NAPM LLC (&led the Vendor 
Proposal Advisory Committee or the “WAC”) to investigate and to advise the entire 
membership of the NAPM LLC with respect to all presentations and inquiries born potential 
Vendors? 

The NAPM LLC believes that all material information required for a potential vendor to 
assemble and to present a mmingfd presentation to compare to the current NPACYSMS is 
available in the public domain without issuance of an RFP, RFI or similar solicitation by the 
NAPM LLC. The Functional Requirements Specifications are in the public domain; the NAPM 
L E  operating agreement is in the public domain; and even the Master Agntments are in the 
public domain. Nonetheless, despite the wealth of this public domain information, in the view of 
the NAPM UC, T e l d i a  has not presented a detailed proposal that would, in the view of the 
NAPM E, warrant a change in contractors. The NAPM Lu: has even made this clear to 
Telcordia without in any way discourah Telmrdia h m  preparing and presenting such a 
presentation. In addition, Telcardia’s recent change in ownership raised questions that prompted 
the NAPM LLC to make specific r m p d s  regarding Telcordia’s neutrality within the meaning of 
FCC rulings and the Master Agreemmts? 

It is difficult not to view Telcordia’s request to the NANC in the Telcordia L&a as 
anythg more than an attempt to circumvent the NAPM LLC’s valid processes and its 
C O ~ C ~ U S ~ O M  regarding the c m t  insufficiency of Te lcoWs presentations, to date. 
Nonetheless, despite this attempt by Telcordia, the NAPM LLC stands behind its decision to 
adopt Amendment No. 57. The NAPM UC carefully and diligently followed all of its processes 

7. A copy of a pnSentation of the WAC. redadd to protect a confidmhal ’ cvlluation of scvenl lmolicited 
porential vendorpreaentatiom, is attached as Exhibii D and illnrtrniar the care md diligence with whicb the NAPM 
LLC is considering all unsolicited proposak. 

8. Attached a# Exhibit E M a copy 0fpmmW.m ’ by Nwpdia presmtcd to the hrll membnship of the 
NAF’M LLC in March 2W5. That prcsentaton is nurked uddential, but is provided to NANC in h mk to 
supcrvi~ tkadminiahation by & LLCd. A h  attached aa Exhibit F is a seria oflcttaa between the NAPM L E  
and Telcordia mguding Tckdda’s pramtstiOn and additional follow-up quntionS rcgrrding neutnlity. 
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under its opemthg agreement and FCC dings, including consideration of any and all 
presentations by Telcordia and other potential vendors, and including canful attention to .znmq 

ory access to the WAC services and continued neutrality of as it alwayx does, nondiscnrmnat 
the WAC contractor. as required by both the Master Agmments and the applicable FCC (and 
NANC) pmcedures and requirements. 

. .  

C. The NAPM LLC did not exceed any w o e  or authoritv regarding NAN C 
ChanneOrder400. 

Although Telcordia did not make any allegations regarding NANC Change orda 400 in 
the Telcordia Letter, Mr. Mazume on behalf of Telcordia reportedly asserted orally at the 
February 23, 2007, NANC meeting that the NANC should remove those provisions of 
Amendment No. 57 that mandate certain fields under NANC Change Order 400 to be billable 
transactions, because that ex& the scope of the NPAC/SMS. T h d o r e ,  in the interest of 
completenm, that allegation, too, will be addressed here. 

Telcordia is wmng that Amendment No. 57 mandates adoption of NANC Change orda 
400 and further mandates treatment of those data fields as billable transactions. Amendment No. 
57 expmsly does not adopt the addition of any data fields not alnady allowed by approved 
Statements of Work. nor does it in any way limit or restrict the ability or discretion of the NAPM 
L E  to approve or to disappmve any future Statement of Work in connection with NANC 
Change Order 400 or any other change order. Amendment No. 57 simply incorporates for 
convenience of implementation purposes the billable nature of specified data fields if. onlv if and 
when thev are included in an a~oro ved and executed sta tement of Work. The pmvision has no 
immediate or current billable effect. It was included to streamb ‘ the incapodon of pricing 
provisions for approved Statements of Work to avoid an alleged “glitch” that the Conhactor 
asserted occurred upon approval and adoption of the Statement of Work incorporating NANC 
Change Order 399 and the coordm& . ‘on of the pricing with the Exhibit E pricing structure set 
forth in the Master Agreements. Themfare, Amendment No. 57 is not either beyond the scope of 
the NPAC/SMS, nor does it usurp the power of any agency regarding the NPAUSMS. 

The relevant section is Section 8.5(c) of the Amendment No. 57. It states as follows: 

“(c) Billable Nature of Certain Data Elements 

Uwn exermtiou bv Cuitomer u d  Contr.eto r of 8 St8tement of Work llpQgE 
& t nu er Article 30 of the Arti e l  fthcMuter 

&e p u p  of Sv data fields to which the modify of an Active SV nsults in a 
charge (i.e., the TN Porting Event has occwred and is chargeable) under and in 
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accordance with Exhibit E: 

(i) “AMPID” data element in the “Optional Data“ field, or 
(i) any IP-related data elements, mgadless of their fonnat or how they are 

implemented, if they are a member of any numbex or combination of 
the following categories: 
a a network address to a service provider’s gateway for voice 

service (e.g., voice URI); 
b. a network address to a service pvider’s g a t m y  for multi-media 

rnegpaging service (e.g., M M S  URI); 
c. a network address to service provider’s gateway for push-to-talk 

over cellular service (e.g., PoC URI); or 
d. a network address to a Bavice provider’s gateway for IMS service 

(IF’ Multimedia Subsystem) or an interaclive session of real-time 
communication-centric services (e.&, Presence VRI). 

Except for the billable naiure of data elements BB set forth in this Section 8.5& 
fo 0 b with res Let to 
Statements of Work under Article 13 or with muect to amendmen b under 
Article 34. The foregoing shall m a ,  without limitation, that the Customer is not 
entitled to reject a Stakment of Work under Article 13 or an amendment under 
Article 30 that adds in the NPAWSMS my of the data elements set forth in and 
subject to this Section 8.5 on the basis of the billable nature of the data elements. 

of the Amendment Effective Data under thh Amendment of the data 
elemenb set forth above in Parasram h (in.” (Emphasis Added). 

Accordingly, Telcordia’s asscrtionS me without merit, and there is no reason for the 

Additionah. n0thi.P in thiI secb ‘on 8.5 Ih.u be in- retcd 98 aDDl’OVd M 

NANC to rescind this provision 

Conclusion 

For all the reasons detailed in this letter, Telcordia’s assertions and accusations are 
without merit. Therefore. there is no reason for the NANC to intervene to either rescind all or 
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any portions of Amendment NO. 57 or to suspend its operation and reconstitute Bubgroup~ or 
committees to further evaluste it. Officers of the NAPM LLC stand ready to respond to any 
furthR questions, and I am available at any time if desired. 

Sincerely, 

BERENBAUM, WEINS"K & W O N ,  P.C. 


