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To: The Commission

THE NORTH DAKOTA BROADCASTERS S
CONSOLIDATED COMMENTS ON RESPONSES

The North Dakota Broadcasters (“NDB”), a party to this proceeding, by its
attorneys, hereby comments on the responses of News Corporation (“NewsCorp”) and
DirecTV Group, Inc. (“DirecTV”) to the Commission’ sinterrogatories, as well as on the
response of Liberty Media Corporation (“Liberty”) to the Commission’s interrogatories
propounded to Liberty.

Aswill be shown below, the combined responses of NewsCorp and Liberty are at
best disingenuous in dealing with the questions regarding plans for satellite delivery of
local-into-local broadcast service. This cavalier attitude illustrates the precise reason why
it is necessary for the Commission to condition its approval of the proposed transaction,

if it approvesit at all, on DirecTV’s being required to offer full local-into local DBS



servicein all 210 markets by December 2008, in order to protect the public’sinterest in
preserving local broadcast television service. The Commission, inits June 15, 2007,
information and document request directed to Liberty Media, at. request 11.K, required
Liberty to provide its plans, aong with associated supporting data, for providing and
expanding local-into-local and HDTV services. Initsresponse, Liberty said it had no
plans responsive to that request, either separate from or in addition to those disclosed by
DirecTV.

Aswill be shown, prior to the announced merger, DirecTV planned to expand its
local-into-local DBS service. After the announced merger, however, Dr. Malone,
Chairman of Liberty, stressed a new plan for the company, touting to investors on Wall
Street his plan to increase DirecTV'’s profits by using its satellite capacity to expand high
definition television in the mgjor cities. To the extent that the totality of Liberty’s
response suggests to the Commission that Liberty did not and does not intend to redirect
DirecTV’sfocus from local-into-local DBS service in rural areas to expanded high
definition service in mgjor cities, it is clearly disingenuous.

Also on June 15, 2007, the Commission directed similar questions to NewsCorp
and DirecTV. At. request 11.J, DirecTV was asked to explain how itslocal-into-local
service plans have changed since the announced acquisition. In response, DirecTV stated
that

prior to the announcement of the proposed Transaction, DIRECTV did

not have plansto launch SD local servicein any additional markets

beyond these 150 DMASs over the next three years. Although DIRECTV

does not have plans for satellite delivery of the remaining local

markets, DIRECTV has developed amix of strategiesto develop a

seamless integrated service that incorporates local broadcast signalsin

markets not served by satellite.

This response, however, runs contrary to other verified information.



Attached hereto is the Certification, executed under penalty of perjury, of Richard
Farley, chief engineer for Prime Cities Broadcasting, Inc., licensee of KNDX(TV), the
Fox television affiliate in Bismarck, North Dakota. Mr. Farley states that in October of
2006, he was contacted by the senior project coordinator of National
Telecommunications, Inc., acompany under contract with DirecTV and charged with
analyzing sites for future expansion of DirecTV’slocal-into-local satellite television
service. During that month, the senior project coordinator said that DirecTV intended to
serve Bismarck, North Dakota [the 158" market in the nation] and that National
Telecommunications intended to send areview team to Bismarck, ND, for this purpose.
On Monday, October 9, National Telecommunications confirmed that the review team
would be in Bismarck on October 26. On October 26, 2006, Mr. Farley met with three
Site survey engineers who, pursuant to the contract with DirecTV, were there to analyze
the satellite uplink local-into-local collection point at KNDX studios. At the time, it was
DirecTV’spolicy to establish satellite uplink facilities for a given city with the local Fox
television affiliate, and as previously noted, KNDX isthe Fox affiliate in Bismarck. In
October 2006, site survey team records show that DirecTV had scheduled a new local-
into-local service for Bismarck, beginning in 2008.

Shortly after October 2006, NewsCorp and Liberty announced the transaction in
which Liberty would obtain controlling interest in DirecTV from NewsCorp. Since that
announcement, Mr. Farley indicates that nothing further has been heard from National
Telecommunications, Inc., or DirecTV. From a business standpoint, it seems extremely
strange that DirecTV would go to the effort of contracting a site survey team; having that

team fly from Californiato Bismarck, ND; have the team precisely calculate both the



location of the satellite uplink and the availability of the space at KNDX studios; and set
adate for local-into-local service to begin in Bismarck, if DirecTV had no intention of
expanding local-into-local service, the position the company has stated in its response to
the Commission.

During complex proceedings before the Commission, applicants are aware that
the Commission has virtually no way to verify their responses. It is therefore the duty of
the parties to answer the Commission’ s questions truthfully and fully. Unfortunately,
companies may find it easier to suppress or shade the truth, if it runs counter to their
interests.

It is clear from the above information that DirecTV’s original plan wasto use its
satellite capacity to increase local-into-local service. It isalso clear that Liberty redirected
this plan and refocused DirecTV to concentrate on expanding high definition television
servicein major cities. Furthermore, it is clear that DirecTV will make more money from
expanding high definition servicesin major cities than it will from expanding local-into-
local serviceinrural areas. Both Liberty and DirecTV have been less than forthcoming
in their response to the Commission’ s questions about these intentions. It istherefore the
position of the NDB that if the Commission wants to preserve local television servicein
rural areas, it must condition its approval, if any, of the proposed transaction, on
DirecTV’s prompt deployment of satellite delivery of local-into-local broadcast

television service nationwide.

CONCLUSION
The North Dakota Broadcasters urge the Commission to require that, by

December 2008, DirecTV offer full local-into-local DBS television servicein all Two



Hundred Ten markets. Furthermore, DirecTV should not be allowed to retaliate against
the North Dakota Broadcasters by providing local-into-local service to markets smaller
than Minot-Bismarck-Dickinson until that serviceis provided to the members of the

North Dakota Broadcasters.

Respectfully submitted,
NORTH DAKOTA BROADCASTERS
By:_/s/ George R. Borsari, Jr.

George R. Borsari, Jr.
Anne Thomas Paxson

Their Attorneys

BORSARI & PAXSON
4000 Albemarle Street, N.W.
Suite 100

Washington, D.C. 20016
(202)296-4800

August 20, 2007



CERTIFICATIOCN
I, Richard Farley BS. MACE, hereby certify as follows:

1. I am chief engineer for Prime Cities Broadcasting, Inc., licensee of
full-service television station KNDX, Bismarck, North Dakota.

2. In October of 2006, I spoke to Yvonne DeSena, senior preject
coordinator of National Teleconsultants, Inc., of Glendale, California.
She told me that they were under contract with DirectTV to analyze
sites for future expansion of DirectTV's local-into local satellite
television service. She also told me that DirectTV intended to serve
Bismarck, North Dakota, very soon; that it was DirectTV’'s policy to
always contract with a Fox television station affiliate if there were
one in the area; and that she would like to send a review team to
Bismarck.

3. I advised station management and ownership of the conversation, and
both were willing to discuss the use of KNDX facilities in Bismarck as
a collection point for DirectTV’s local-into-local and subsequent
uplink to the satellite.

4. On Monday, Octcber 9, 2006, I received the attached e-mail from
Yvonne DeSena confirming that a site survey team would arrive on
Thursday, Octcber 26, at 9 A.M.

5. On October 26, 2006, I met with Tony Knox, Michael Baker, and Doug
Hirai concerning the contract work they were doing for DirectTV to
establish a local-into local collection point at KNDX studios and to
place a satellite uplink dish on KNDX property at the studio site. The
location selected by the contractors for the local antennas for the
local into local was blocked by a tree. I spoke to station ownership,
who agreed the tree could be cut down.

6. When I asked the contractors about a projected timeframe for
DirectTV’s introduction of local-into-local service into the Bismarck
market, they indicated they saw records that showed that local-into-
local service would commence there in 2008.

7. Although the contractors seemed satisfied with the site and the site
survey, I heard nothing more from DirectTV concerning the local

survery.

I certify, under penalty of perjury, that the foregoing is true and

corr ecuted this ™ day of August 2007 at Bismarck, North
?ﬁ
(Rtchard Farley f




Subject:
FW: DIRECTV Survey - Bismarck, ND - 10/26/06

From:

"Richard Farley" <eng@fox26.tv>
Date:

Mon, 20 Aug 2007 15:59:49 -0500
To:

"Anne Thomas Paxson™ <atp@baplaw.com>

Richard Farley

Prime Cities Broadcasting

Engineering

————— Original Message-----

From: Yvonne DeSena [mailto:Yvonne.DeSena@ntc.com]
Sent: Monday, October 09, 2006 1:44 PM

To: eng@fox26.tv

Cc: Greg Jones; Tony Knox

Subject: DIRECTV Survey - Bismarck, ND - 10/26/06

Hello Richard:

Thanks for taking the time to speak with me, it was a pleasure to speak with
you. As we discussed, we are under contract with DIRECTV and have been
asked to perform a survey for the HD local channels in your area. Part of
the survey will require us to be on your roof. Should your facility require
us to provide a certificate of insurance, please let me know.

We will arrive on site Thursday, 10/26, at 9:00 AM.

Attached is a questionnaire that our team uses to gather data, any
assistance with filling this out would be appreciated, but not required.
Additionally, it will help cut down the interview time and offer your
facility the opportunity to share specific information regarding your
facility.

Our team members are:

Tony Knox, 661-373-8691
Michael Baker, 320-980-0179
Doug Hirai

Should you have any questions, please let me know. Thanks for your help.

Regards,
Yvonne

Yvonne DeSena

Senior Project Coordinator
National TeleConsultants, Inc.
700 N. Brand Blvd., 10th Floor
Glendale, CA 91203
818-265-4400 - voice
818-265-4455 - fax



E-mail: Yvonne.DeSena@ntc.com
Survey Questionnaire ver 061206.doc

Content-Type:
application/msword
Content-Encoding:
base64



CERTIFICATE OF SERVICE

I, Anne Thomas Paxson, a principal in the law firm Borsari & Paxson, do hereby certify

that on this 20" day of August 2007, a true copy of the foregoing “The North Dakota

Broadcasters’s Consolidated Comments on Response” was sent to the following, in the manner

noted below:

Via First Class United States mail, postage prepaid

William M. Wiltshire

Michael Nilsson

S. Robert Carter 111

Harris, Wiltshire & Grannis LLP
1200 Eighteenth Street, N.W.
Washington, DC 20036

Counsel for the DIRECTV Group, Inc.

John C. Quale

Jared S. Sher

Skadden Arps Slate Meagher &
Flom, LLP

1440 New York Avenue, N.W.

Washington, DC 20005

Counsel for News Corporation

Seth A. Davidson

Micah M. Caldwell

Fleischmann and Walsh, LLP

1919 Pennsylvanis Ave. N.W.

Suite 600

Washington, DC 20006

Counsel for National Cable Television
Cooperative, Inc.

Linda Kinney
Bradley Gillen
EchoStar Satellite LLC
1233 20" Streeet, N.W.
Washingotn, DC 20036

Marsha J. MacBride

Jane E. Mago

Benjamin F.P. lvins

National Association of Broadcasters
1771 N Street, N.W.

Washington, DC 20036

Robert L. Hoegle

Tomothy J. Fitzgibbon

Thomas F. Bardo

Nelson Mullins Riley & Scarborough LLP
101 Constitution Avenue, N.W., Suite 900
Washington, DC 20001

Counsel for the Liberty Media Corporation

Best Copy and Printing, Inc.
Portal 11, 445 12™ Street, S.W.
Room CY-B402

Washington, DC 20554

FCC duplicating contractor

Rudolph J. Giest, Esq.

Eric E. Menge, Esq.

RJGLaw LLC

1010 Waye Ave.

Suite 950

Silver Spring, MD 20910

Counsel for Hispanic Information and
Telecommuni cations Network, Inc.

Jean L. Kiddoo

Danielle Burt

Bingham McCutchen LLP

2020 K Street, N.W.

Washington, DC 20006

Counsel for RCN Telecom Service, Inc.

Andrew J. Schwartzman
President and CEO
Media Access Project
1625 K Street, N.W.
Suite 1000

Washington, DC 20006



Via First Class United States mail, postage prepaid (cont’d)

Mark Cooper

Director of Research

Consumer Federation of America
1424 16™ Street, N.W.

Suite 310

Washington, DC 20036

Gene Kimmelman

Vice President for Federal and
International Policy
Consumers Union

1101 17" Street, N.W.

Suite 500

Washington, DC 20036

Nebraska Broadcasters Association
12020 Shamrock Plaza

Suite 200

Omaha, NE 68154

Tara M. Corvo

Mintz, Levin, Cohn, Ferris, Glovsky,

And Popeo, P.C.

701 Pennsylvania Avenue, N.W.

Suite 900 Washington, DC 20004

Counsel for Discovery Communications, Inc

Michigan Association of Broadcasters
819 N. Washington Ave.
Lansing, MI 48906

Paul J. Feldman

Fletcher, Heald & Heldreth

1300 North 17" St. 11" Floor

Arlington, VA 22209

Counsel for Mississippi Association
Of Broadcasters

Electronically

Sarah Whitesell, Media Bureau
Sarah.Whitesell@fcc.qov

Ben Scott

Policy Director

Free Press

501 Third Street

Suite 875

Washington, DC 20001

Christopher C. Cinnamon

Bruce E. Beard

Scott C. Friedman

Cinnamon Mueller

301 North Michigan Avenue

Suite 1020

Chicago, Illinois 60601

Counsel for the American Cable Association

Maine Association of Broadcasters
69 Sewall St.
Augusta, ME 04330-6332

David Kushner

Brooks, Pierce, McLendon, Humphrey &
Leonard, L.L.P.

Wachovia Capitol Center, Suite 1600
150 Fayetteville Street

Raleigh, NC 27601

Counsel for Ohio Association of Broadcasters
and Virginia Association of Broadcasters

Missouri Broadcasters Association
1025 Northeast Drive
Jefferson City, MO 65109

Mark Palchick, Esqg.

Womble Carlyle Sandridge & Rice, PLLC
1401 | Street, NW

Seventh Floor

Washington, DC 20005

Counsel for Massillon Cable TV, Inc.

Jim Bird, Office of General Counsel
Jim.Bird@fcc.gov




Tracy Waldon, Media Bureau Rosemary Harold, Media Bureau

Tracy.Waldon @fcc.gov Rosemary.Harold@fcc.gov
Royce Sherlock, Media Bureau William Beckwith, Media Bureau
Royce.Sherlock@fcc.gov William.Beckwith@fcc.qov

Mania Baghdadi, Media Bureau
Mania.Baghdadi @fcc.gov

Marilyn Simon, Wireless Telecommunications Bureau
Marilyn.Simon@fcc.gov

/s/Anne Thomas Paxson
Anne Thomas Paxson







