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arraitgenient u'ith the Commission prior to the public safety entity commencing any operations. We will 
require that thc zpectrtim Icasing arrangenxxtt take the form of a spectrum manager leasing arrangement 
undcr the Coinmission's spectrum leasing rule\. We will nnt permit such arrangements to take the 
form of long-term dc,fu(./o ti-ansfer hpectrurn leasing arrangements. W-e believe that it is necessary that 
the Public Safety Broadhand Licensee retain not only dejure control of all of the spectrum associated 
\ k i t h  thc Public Safety Broadhand License. even in areas not scheduled for build-out, hut also dejucto 
ionlrol of the hpectrum leased for use by public safety entities. As described elsewhere, the Public Safety 
I3roxihiind Licensee has :I number of important responsibilities related to the entire public safety 
mnitiiunity's use of the 700 MHz broadhand spectrum. In order to carry out these responsibilities with 
rehpect to this carly build-out option. Ihc Public Safety Broadhand Licensee must exercise actual 
wenight  of its spectrum lessee's activities, including maintaining actual working knowledge about the 
\pectrum leiscr's iictivitieb and facilities that could affect compliance with applicable Commission 
rule\.'"; Early build-out even in areas without a build-out commitment can impact adjacent or nearby 
build-out of the shared network hy the D Block licensee. Accordingly, we find i t  essential that, as 
pro\ idcd under the spectrum manager leasing rules and as distinguished from the long-term defarlo 
transfer leasing arrangement, the Public Safety Broadband Licensee maintain actual oversight and 
working knowledge (11 its spectrum lessees' activities in order to ensure compliance with all requirements 
of the Communications Act, the Commission's rules, and the obligations set forth in this Second Report 
and Order."' 

383.  

'I40 

In addition to compliance with the Commission's spectrum leasing requirements, the 
public sifet) spectrum lessee must ensure that the following conditions are met: (I) the network must 
provide broadband operations; 12) the network niust be fully interoperable with the shared national 
hroodband network required by the NSA; (3)  the network must be available for use by any public safety 
agency in the area; and ( 3 )  the network must satisfy any other :erms or conditions required by the Public 
Safety Broadband Licensee. These conditions specifically must be included in the spectrum manager 
lease agreement entered between the Public Salety Broadband Licensee and the public safety entity. 
Consistent with Section 90.55 I of the Commission's rules, which contains the general 700 MHz public 
safety spectrum construction requirements, the lease agreement between the parties must specify that the 
public safety entity must construct and place into operation its network within one year of the effective 
date of the spectrum manager leasing arrangement,'"' and if not, then the Public Safety Broadband 
Licensee will terminate the spectrum leasing arrangement pursuant to the Commission's rules.lwO The 
separate nelwork need not, however, meet the other specifications of the D Block licensee's shared 
national network. In particular, absent agreement of the public safety entity, the Public Safety Broadband 
Licensee, and the D Block licensee, the separate network may not operate using any spectrum associated 
with the D Block license. Finally, as required by the Commission's spectrum leasing rules, the Public 
Safety Broadband Licensee must notify the Commission of the spectrum manager leasing arrangement as 
part of the Commission's spectrum manager lease notification procedures.'"' The notice must identify 
thc public bafety entity leasing the spectrum and the particular areas of spectrum leased as part of this 

""" 47 C.F.R. g 1.9020 
,,<,i 

\ct, 47 C.F.K. 4 l . Y O i l )  [standard lo: rciaininp de, f ic io  cuntrol under a spectrum leasing nrmngement). 

.Ye? 47 C.F.R. $ 5  ! .9OIO-l.90%0 ldistinguishinp between the licensee's responsibilities with regard to its ','I> 

bpectrum lesscc depcnding on whether thcy have entered into a spectrum manapcr leasing arrangement o r .  instcad, a 
dc,lai.ro transfer spectrum leasing arrangemwt). 

The public baler) entity may seek cxLended implementation authority from the Commission pursuant to the 'iw 

rcquiremenc oSSection 90.62Y. 47 C.F.R. $ 90.629. 

"""47 C.F.R. i; I .902O(h)(:i) (pemiitring licensee to terminate the spectrum leasing arrangement). 

""" 47 C.F.R. 5 I .YO?Oie) 
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build-out option. 

3x4. We emphasize that under no conditions may a public safety entity construct a network 
using 700 M H r  public safety broadband spectrum in an area absent the approval of the Public Safety 
Broadband Licenser. We find that permitting individual public safety entities to construct their own 
networks wing [hi\ spcctruin without such approval would lead to the same balkanization problems of 
rsihting public safety spectrum use that we seek to avoid here, and would be contrary to the 
Commission'? determination that the public safety broadband spectrum shall be a single nationwide 
license subject to ihe authority of the Public Safety Broadband Licensee. Use of the public safety 
bro;idband spcctruin without it spectrum lease from the Public Safety Broadband Licensee approved by 
the Commission would also be inconsisient with Section 310 of the Act, which requires Commission 
authorization for the use of licensed spectrum.'""' Nothing in this determination should be construed, 
hmever .  to prohibit the Public Safety Broadband Licensee from being responsive to requests from 
!cx:i!itie; :c c)pt out and provide iepxi!e n e t w d  servicw piurciuant to a spectrum lease approved by the 
Public Safety Broadband Licensee and the Commission. 

48.5. Coiiditiori.s,for Waiver to Allon. Lirnired arid Temporap Widebarid Operatioris. In the 
70U MH: Further Nori~,e, we asked for comment on our tentative conclusion to prohibit wideband 
operations on a going forward basis, and deferred consideration of adopting a wideband interoperability 
standard.""' The record contains comments in support of and in opposition to allowing wideband 
operations. 

486. In general, those supporting a wideband option argue that broadband operations are not 
result in significant additional costs,100s and would take too long to build needed 

Some commenters disagree with the Commission's tentative conclusion that allowing wideband could 
hinder interoperability.'""' Some commenters believe that we should take a "flexible" approach to 
permitting wideband operations, such as leaving the decision on whether to deploy a wideband system up 
to locake ional planners rather than establishing a regulatory mandate requiring use of broadband 
systems."" Hamptou Roads states that it  is important for public safety disciplines "to have the flexibility 
to choose and deploy the best communication solutions based on the jurisdictions' specific needs as they 
relate to technologies. geographic challenges and increasing financial constraints. Region 33 (Ohio) r,1(109 

l"'17 U.S.C. 8 310. 

700 MHr Furrher Notice. 22 FCC Rcd at 81 56 1 253 & 11.521. At the same time, we also stated we would work 
with public safety entitics to extcnd previous grants of Special Temporary Authority (STA), to the extent such 
puhlic safci) entity has constructcd. deployed. and is currently operating a widehand system pursuant to STA. Id. at 
91 250 n.512. 

For examplc, Region 40 states that one size does not f i t  all when it comes to communications solutions. Region 

L-3 700 MHz Firrthcr Notice Comments at 4 ,  

,4PCO. lor example. states that even "the m m t  amhitious puhlic safety broadband proposals will leave some 
portinns d t h e  country unserved for many years. and perhaps indefinitely." APCO 700 MHz Further Notice 
Cotnmcnts at 6: see ~ l r o  Fort Lauderdale 700 MH: Further Notice Comments at 3; Hawaii 700 M H z  Further Norire 
Cornriients ill 2: Region 16 (Kansas) 700 MH: Firrrher Noricr Commenls at 3. 

I W I  

I i K i l  

30 ~Tcxas North) 700 MH; Ficrther- Noricr Comments at 2. 
i iw 

101*, 

See. e . , ~ . .  Region 9 (Florida) 700 MH: Further- ?Jotice Comments at 2; Tacoma, WA 700 M H z  Further Notice 

See. '.s.. Tacomu. WA 700 MH: Furrlvr. Norice Cornrnents ai 2; Motorola 700 MHz Further Notice Comments 

l M -  

Comments ai ?. 
I I X h  

at 4-5: Region I6 (Kansas) 700 MHz Further Notice Comments at 2. 

l'wy Hampton Roads lnterop 700 MHz Funher Norire Comments at 1 ; see also Region 40 (Texas North) 700 MHz 
Frrdier Norice Comments at 2. 
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contends that everything i t  has planned for in the future can be accomplished with wideband 
coiiiniunications (I 50 h l lz  channels). and that a broadband requirement would be a disservice to Ohio and 
i ts cltixrns. 
option 10 choose the tcchnolop ( wideband or broadband) that best serves their unique requirements and 
bud get i . 

Se\eral commenters argue thal the Commission should allow "mixed use" o f  wideband 
or broadband, hut only in the ~ i p p e I  1.25 megahertz of the broadband segment and/or the guard band (a 
i i i t i i l  of  2.25 megahertz),""' "ith the deciGon whether to implement wideband in  this 2.2.5 megahertz 
wginclit le l t  up to regional planning committeeb or state/local government.'"" NPSTC proposes that 
hideband use  i n  this segment be given primarq status until 2019 and that such systems could maintain 
primary statiis bejond 2019 if the \pcctrum was not needed for broadband operations in the area.l0" 
Vtider the NPSTC approach, wideband o r  local broadband systems also could operate on a secondary 
L i a ~ ~ \  tiridei ir'iiain ioi idit ioni. 

, V J i , l  NA'TOA ~ t a t c s  that flexibility i s  critical and that public safety entities must have the 

I l l 1  I 

4x7. 

,015 

4 X X .  Other i'oninieiiters support prohibiting wideband In general, they argue 
that pel-mitring a mixed deployment ( wideband and broadband) undermines public safety capabilities. 
According to commencers opposing wideband operation, broadband provides for significantly more 
throughput. greater capacity, and better coverage, whereas wideband i s  an outdated, costly technology. 
the deployment of which would h a w  :I negative impact on interoperability. For example, Qualcomm 
states that i t  support.; the Commission's tentative conclusion to prohibit wideband operations in the 
broadband segment, contending that to do otherwise may make i t  difficult to achieve full 
interoperability.'"'~ Alcatel-Lucent argues that permitting operation of wideband technologies "will only 
perpetuate the shortcomings of today's public safety systems: limited, lower bandwidth applications; high 
cost of user devices: and limited interoperability."'"'" Frontline argues that, if the Commission allows 
wideband operations, i t  should only be in the narrowband portion of the spectrum.'ni9 Cyren Call urges 
the Commission to permit both wideband and narrowband operations in the narrowband segment and 
suggests that the decision on whether to deploy wideband operations on narrowband general use channels 
would be left up to the regional planning 

Region 13 (Ohio) 700 MHz FrirfhPr Notice Comments at 3. 

NATOA 700 MII:. Further Notice Comments at 6-7; see also California 700 MHz Further Notice Comments at 

,!/lII 

l o l l  

8. Region I6 (Kansas) 700 MH: Fulther Notice Comments at 1-1: Region 9 (Florida) 700 MHz Furrher Notice 
Coinrrrenis at 2. 

Under this approach. the lowcr 3.75 mefahertz of the hroadhdnd segment would be reserved for broadband only. 

Ser NPSTC 700 M H :  Fur t l~ r r  Notice Conrmcnts at 20; see a h  APCO 700 MNz Furrher Notice Comments a1 6- 
7: Rcgioii 40 (Texas North) 700 MHr Furrher Noricr Comnients at 2-1; San Diego County 700 M H z  Further Notice 
Chininenth 31 8-11. 

"" NPSTC 700 M H :  Ftirtliet- ,Nnti<,r ,  Cornmcnt\ at 20-2 I 

, ( I 1 1  

10, 2 

, 8 / , <  Id. 31 2 I 

See.  eg., Alcatel-Lucent 700 MH: F'irrther Norice Comments at 11-15; Niirthrop Grumman 700 M H z  Further ' " 1 , .  

.Koti(.e Cimmcnis at 2-1: Qualcomni 700 MH: Firrrher Notice Comments at 17-3 I ;  Alcalel-Lucent 700 M H z  
FNrr/fer Notice Reply Ciirnmrnrs ai 3-6. 

(ZU~IC~IIIIII 700 MH:, Furrher Notice Comments at 3 I 

Alcaiel-Lucent 700 MH: F t d i e r  Notice Coniments at i - i i .  

1, : l -  

li'li 

"'I" Frontline 700 M H z  Further Nutice Comments at 55 

''''x Cyren Call 700 MH: Further Nolice Comments at 24. 
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4x9. On balance. u e  find that the benefits of selecting a band plan that lays the foundation for 
the deplo! nient o f  ;I i1:itionwidc. interoperable broadband network outweigh the near term and relatively 
liniited potential advaiitqes o f  allowing wideband systems to disrupt the national broadhand scheme. 
Based on the record before us, w e  affirm our tentative conclusion in the 700 MHz Further Notice that 
pru\ iding M ideband i lex ih i l i t )  could hinder efforts to deploy a nationwide, interoperable broadband 
network by perpetuating a balkanizatiim of public safety spectrum licenses, networks, and technology 
deployment."'" O n l y  through use o f  br~~iidbnnd networks can public safety leverage advanced 
cotiitiiercial technologies and infrastructure to reduce costs, speed deployment. and enable the potential 
fcv priority access t o  conimercial networks during emergencies."'" Unfettered deployment o f  wideband 
system\ in the broadbmd allocation wi l l  impede nationwide broadband inm'operability and continue the 
balLanizuion ut'the public safet) network landscape we seek to prevent. We are convinced that allowing 
\\ideb:ind opcrations, particularly in the broadhand segment intended to be part of a public/private 
relationship. could present relocalion prmhlems down the road. We. therefore, prohibit widehand 
operations in the public safet) allocation ofthe 700 MHz Band, subject to the limited exceptions set forth 
herein. 

490. Even i n  light ofthe adcantages and opportunities that can be made available by 
broadband technologies, we recognize that some public safety entities may wish to deploy wideband 
systems ba%d on specific needs pending deployment o f  the broadband network. We conclude, however, 
that such deployments should be rare and subject to certain criteria. Accordingly, we wi l l  require public 
d u t y  entities seeking to deploy widehand systems to satisfy the following conditions and restrictions.102' 

First, widehand operations i n  the 700 MHz public safety spectrum wi l l  be permitted only 491. 
upon grant of a properly suppofled request for waiver o f  the requirement to conform to the band plan we 
adopt herein, ;.e., one that permits only broadband or narrowband  operation^."^^ I n  the interests of 
ensuring the integrity o f  the public/pnvate partnership for construction o f  a nationwide broadband, 
interoperable network, we find i t  necessary to consider requests to deploy wideband only in a waiver 
context. In this manner, the Commission wil l  be able to best consider the particular facts and 
circumstances o f  each case, and balance the needs of the requesting public safety agency with the 
overarching goals of promoting a nationwide, interoperable broadband network. Requests for waiver to 
conduct wideband operations must be accompanied by an application for authorization. 

Second, any petition for waiver must be accompanied by a letter from the Public Safety 492. 
Broadband Licensee, confirming that the proposed widehand deployment i s  not inconsistent with the 
broadhand deployment plan for the affected or adjacent service areas. We encourage public safety 
entities seeking such waivers to cooperate with the Public Safety Broadhand Licensee to reach agreement 
on the conditions, if any, to be placed on any wideband deployment, including the appropriate plan for 

7(J0 M t l :  Fi,rrhc,,- Noricr., 22 FCC Rcd ai 8 I56 I[ 251 

Id. 

i I ' 2  

'l'"' Wc direct tlic PSHSB to grant a public safety entity that has constructed, deployed, and i s  currcntly operating a 
u idehand system pursuant 10 STA to p a n t  requcsts to extend the STA grant up until, hut not later than, six months 
following the selection of the Public Salecy Broadband Licensee (such operations to he referred hereafter as 
Grandlathered Widehand STA Operations). I n  this manner. puhlic safety entities operating widehand systems under 
such circumstances w i l l  he afrorded time to plan their spectrum usage to he able to conform to the requirements we 
adopt hcrcin. Wc otherwise direct (he PSHSB to deny any pending STA request to commence new widehand 
opcrations. Such applicants may submit ncw requests for authority to operate widehand systems only in 
conlormance with the rcquircments we adopt hrrcin. 

Srr. 47 C.F.R. 9 1.925: WAITRadio v. FCC. 418 F.2d 1153, I ISX-S9 (D.C. Cir. 1969), afd. 459 F.2d 1203 1112-1 

(D.C. Cir. 1972). 
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rriin\ition to the nationwide broadband. interoperable network.'025 All requeqts for waiver must include 
an! agreed-upon conditions and transition plan. 

493. Third. escept as discussed below, we will restrict grants of waiver to the deployment of a 
\\ idchnnd system i i i  the consolidated narrowrhand spectrum or the internal public safety guard band. We 
mu\t lirntt ;in> widehatid operations in this manner i n  order to ensure the full preservation of the 
hro;idhaiid Yegnient, and thereh) enable the goals of the publidprivate pafinership Ibr a common 
hriudhand networh inid architecture. Based on thc record before us, we are not convinced that any 
widehand operations could nor be designed to operate i n  the narrowhand and internal guard hand 
spectrum. We also believe that the regional planning committees will continue to serve an important role 
i n  overseeing and crafting appropriate spectrum use: to that end. petitions for waiver in  the narrowband 
spectrum niuct also include a letter from the appropriate regional planning committee or state licensee 
c d i r n i i n g  that the proposed wideband deployment will not disrupt any regional or state planning efforts 
that arc' underway. %e encourage iiie Public Safety 3ioadhand Liicnsee to coordinate with the applicable 
rcgional planning committee or state licensee when these entities arc asked to consider any  wideband 
depIo!.ment i n  the narrowhand portion ot the public safety spectrum, to ensure proper coordination with 
cni\ting and pending narrowhand applications. 

If there are instances where spectrum in the narrowband segmeni or  internal guard band 
i \  una\ailahle for widehand operations, we will permit submission of request for waiver to operate in the 
upper 1.25 megahertz of the broadband allocation. We emphasize, however, that applicants seeking 
maiyer relief to  dcploy wideband networks i n  the public safety broadband spectrum face a very high 
hui~dle. A\ a threshold requirement, we will consider requests for waiver to conduct wideband operations 
i n  th r  broadband allocation only upon suhmision of a substantially supported, detailed technical showing 
demonstrating Whq there IS insufficient spectrum in the narrowband allocation or internal guard band to 
support the desired widehand operations. As with requests to conduct wideband operations in  the 
narrowband segment or internal guard hand, any request for waiver to conduct wideband operations in the 
upper I .25 megahfrtz of the broadband allocation must be accompanied by a letter from the Public Safety 
Broadband Licensee confirming that the proposed wideband deployment is not inconsistent with the 
hroadband deployment plan for the affected or adjacent service areas, and all requests for waiver must 
reflect any conditions and transition plan agreed upon by the petitioner and the Public Safety Broadband 
Licensee. The public safety entity seeking to establish wideband operations in  the broadband segment 
niitst have first issued a request for proposal (RFP) that permitted interested parties to submit broadband 
proposals that are technically consistent with the Public Safety Broadband Licensee network. Finally, the 
widehand applicant must include with its waiver request proof that responses to the RFP proposing a 
broadband network were more costly, provided less coverage as measured by throughput at the network 
edge, or were otherwise inferior to the accepted wideband proposal. 

wit i~er  seeking to permit wideband operations in the broadband segment in  areas scheduled for broadband 
deployment within the first three years of the build-out plan for the national public safety broadband 
network. We believe that it  would be unduly and unnecessarily disruptive to the national public safety 
broadband network to permit wideband deploymenr where the broadband network would be constructed 
at the same time or shortly thereafter. Particularly in  light of the extensive benefits afforded by 
broadhand technology. i t  would be wasteful of limited resources and contrary to principles of sound 

494. 

495. Notwithstanding anything herein to the contrary, we will not entertain any request for 

""' For example, widehand operations. even i f  occurring oulside the broadband allocation, may conflict with the 
hroadhand deploymrnl, whether due to intrrkrcncc concerns caused by the presence o i  widehand operations within 
the puhlic safet) band, iir because the Public Satety Broadband Licensee determines that because of the broadband 
deployment. either the guard bend must he cleared of any wideband operations, or the narrowband channels need to 
he used solely to satisfy narrouband needs. 
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\pi.ctrum management t o  perinit deployment of wideband technology in areas scheduled to receive 
broadhand wryice. In addition, consistcnt with the waiver discussion herein, the Commission will not 
grant an! waiber rcqueht For any wideband deployment in the broadband segment that does not include a 
detailed plan, accompanied by attestation, specifying ho\b and by what date the wideband applicant will 
intrgr-ate i t ,  proposed u)jdeband system into the national broadband network. The Commission shall 
condition an) waiver rclief for widtband operations in  the broadband segment upon acceptance of the 
applicant‘s integration plan. As ii further condition of any widehand operations proposed in the 
broadhand segment, w e  will require all devices operating on the wideband system to he designed such 
that they also inus1 be interoperable with the nationwide, broadband network.“’26 In order to ensure that 
our goals for the deployment of the nationwide broadband network are met, the authority granted for any 
wideband operations in the broadband segment will expire automatically upon the D Block licensee’s 
initiation of service in areas where wideband has been deployed. Further, any Grandfathered Wideband 
S T A  operations or wideband authority granted by waiver in the public safety segment of the 700 MHz 
Band shall be secondary to primary narrow,band or broadband applications, as applicable. Finally, as a 
condition of the grant of waiver allowing deployment of a widcband system in the broadband segment, a 
puhlic safety entity must certify in its application and waiver request its acknowledgement that it  may not 
seek reimbursement for any costs involved in convening the wideband system to the national broadband 
network upon completion of the broadhand network in the subject area. 

narrowband, internal guard band, or broadband segments of the 700 MHz public safety spectrum - will be 
limited to no more than five years, and may be granted for less time depending on the particular 
circumstances presented. The Commission mu$t receive requests for renewal of the license granted 
pursuant to waiver request not less than 180 days prior to expiration of the license. Renewal requests 
must include a showing that continued operation of the wideband system is in the public interest. 
Renewal requests for wideband operations i n  the broadband segment also must be accompanied by a 
letter from the Public Safety Broadband Licensee confirming that continuing wideband operations are not 
inconsistent with the broadband deployment plan for the affected or adjacent service areas. The license 
term for any renewal of waiver will not exceed three years and a wideband waiver licensee may only 
receive a single extension. Any renewal of a wideband authorization shall continue to be on a secondary 
basis only to primary narrowband or broadband applications, as applicable. Finally, in light of the waiver 
process we describe above, we find it  unnecessary to adopt any particular wideband interoperability 
standard. 

496. License terms for widcband operations granted under waiver - whether they are in the 

3. Safeguards Relating to the PublicPrivate Partnership 

a. Rules for Establishment, Execution and Application of the NSA 

497. Background. In the 700 MHz Further Notice, we tentatively concluded that, in the event 
the Frontline proposal was adopted, we would need to impose conditions to deal with the circumstance 
where the winning bidder of the commercial license and the “national public safety licensee” are unable 
to  reach agreement on a network sharing agreement.’”’’ We specifically proposed requiring the winning 
biddcr and the national public safety licensee to enter into binding arbitration in the event that they cannot 
resolve outstanding 
agreement, we would not grant a license to the winning bidder of the commercial license at auction until 

We funher tentatively concluded that, to provide incentives to reach an 

Motorola 700 MNz Further Nofice Cornments at 20-21 l o x  

’‘”’ See 700 MHz Further Notice, 22 FCC Rcd at 8 I65  ‘jl 282 
1 1 1 3  See id 

I 8 8  
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ttrtcr i t  filed 3 network \haring agreement \ \ i t t i  the Commission, and received approval.'il'" 

39s. Wc d s o  sought comment on \e\ era1 other issues and possible conditions, including 
whether ( I wc should ridopt :I requirement that the parties report to the Commission on the status of the 
ticgotiation\. ( 7 )  other condition\ hhould he adopted that "ensure that an agreement i s  reached quickly and 
iii ii manner that i s  satisfactory to public safety," (3)  we should adopt other options to provide additional 
ntcrsight. ( 3 )  we should requirc an sgreernent by n certain date, and ( 5 )  in the absence of an arbitration 
uplion. whcther the Cominission should be authorized to appoint board members to the governance of the 
[I Block licen\ee.""" 

499. Comnienters on this subject generally support requiring good faith negotiations,'"" 
oilgoing Coinmission owrsight."'7' waiting to ?rant the commercial license until  the network sharing 
qrecinent i s  filed."'3i and placing ii deadline on the negotiation o l  that agreement."'" Commenters also 
ilrsue that, reyardlrss of the remedies adopted. the Commission should assume an active role in oversight 
through reporting requirements and dispute resolution processes to ensure that the interests of public 
silfcty are adequ;ltcly protectcd."'" 

500. Comnienters are divided on the issue of whether the Commission should resolve 
negotiation disputes through mandatory binding arbitration. While some commenters support an 
arbitration i f  i t  were done by the Commission,""' a number of public safety c0mmenter.s strongly oppose 
an) mandatory arhitration, whether private or by the Commi~s ion . ' "~~  They argue that mandatory dispute 
resolution would take control of public safety spectrum out of the hands of the national public safety 
licensee and would Force the public safety community nationwide into a long-term partnership with an 
entity ovcr whose selection they w'ould have no control and who would be chosen solely by competitive 

They insist that the only appropriate remedy in the event the parties are unable to negotiate 

Srr I d .  

S r r i d . 2 2  FCCI<cdatX165yl28?. 

Scc NPSTC 700 MH: Further Notice Commcnts at 12. 

Srr Cyren Call 700 MHz Furiher Notice Coiniuents at I S  (Commission should "engage in an ongoing review 

See APCO 700 ,MH: Furrher Notice Comments at 15: Cyren Call 700MH: Furfhrr Notice Commenls at 14-15: 

lill'i 

 IO^. 

l,i,l 

IOi l  

priicess as the [NSAI i s  heing developed h) the parties and [ I  require status reports on a regular basis 

Fire Fightcrs Virginia 700 Mffz Further Norice Commenis at 2 :  Fire Fighters Oregon 700 MH: furchef- Notice 
Ciininients a1 I. NPSTC 700 M H z  Furlher Notice Comments at IO. 

, , 3 : :  

Si,<, APCO 700 MH: Further NOfi::e Commenls at 15 

S e p  Cyren Call 700 h l k  Fiirtlrci-Nutice Comments at 10.1 2 ,  17  (recommending that, "[all a mininium, the rules 

, # , I $  

1 0 3 .  

should rcquire a n  annual report froin thc parties. one that provides status updates on key Network Sharing 
A p e m c n t  elemcnts and. morc generally. hceps ihc FCC apprised o i  the 'State of the Network."'); NPSTC 700 
,MI/:. Fui-fhrr rVotice Comments at I?. 
,,::,, 

Sec Frontlinc 700 M H ;  Further Nofire  Comment5 at 44. 

SEC APCO 700 ,MH: tu.rhrr-  Notim Commenls at 16: NPSTC 700 MHz Furrher Notice Coinments at IO- I I 
(iippi)sing third-par~y arbitration): Cyren Call 700 MIlz Further Norice Reply Comments at 15; bur see NPSTC 700 
M l t  Further ,Vhtice Commenh at 11-12 ["While s t i l l  prohiematic, submitting disputes to ;he Commission . . . may 
he a viable option . . . ,.'). 

See APCU 730 M F I z  Further- :voricr c:oinmenrs at 16 ("We strongly oppose [binding arbitration] as i t  would also 
take contro! of the [public saiety i  spcctrum :IUI of [he hands of the public safety licensee . . . . While [resolution by 
the Conmiision is ]  prefcrahlc it1 hiniiing arhtration by a third party, this approach could still force public safety into 
a long ter i i i  partncrsh;p with an entity that fails to undersland public safety needs and obtained i ts  license merely by 
(cimtinued..  . . )  

189 

I / ,<  
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tin agreement uould he to auct~on ;I ncw l i ccnx  for the commercial 

501. L)iscu\\ion. B a d  on the record, u e  specifically condition the D Block license on the 
tolloihing requirements to cmure the e>tablishtncnt and execution of the NSA in a timely manner while 
saleguarding the puhlic interest. 

Approvd  of NSA (1.5 Prc-Corirlifioritur Gr-urifiriS the D Bloc,! license. Because the terms 
0 1  the NSA are critical to the success of the partnership, the D Block license will not be issued until the 
C'mimission has approbed the NSA and following such approwl ,  the parties execute the NSA and file an 
cxecuted copy with the Commission. As scvrral public safety commenters recognize, this condition for 
grmt ing  the license will ensure that the winning bidder for the D Block license has appropriate incentives 
10 reach an agreement on the NSA in good faith and cannot stall the negotiations to avoid its obligations 
to puhlic 

502. 

503. W e  recognize that the D Block licensee will he subject to an aggressive build-out 
d i e d u l e ,  and an applicant for the license may wish to commence certain initial construction activities 
prior to the grant of an authorization. W e  d o  not prohibit the winning bidder of the D Block license from 
engaging i n  network build-out during the NSA negotiation period and  prior to grant of the license, but to 
e n w e  that such build-out does  not frustrate the interests of public safety or preempt the negotiations 
regarding the appropriate build-out schedule, we require that any such  build-out occur  only with the 
approval of the Public Safety Broadband Licensee. Similar to service rules for other spectrum 
licenses,'u1' such construction is conducted at the sole risk of the applicant, is subject to the Commission's 
authority to provide notification to stop such build-out, and cannot result in commercial  operation unless 
and until the Commission has granted the D Block license. 

agreement on the terms of the NSA t o  ensure that the Publidprivate Partnership implementation is not 
indetinitely delayed. Specifically, we require the parties to commence  negotiations on the terms of the 

504. Tirnefrumefiw Negotiariori. W e  also establish a deadline for the patties t o  reach 

(Continued Sroin previous page) 
heing the highest bidder."); NPSTC 700 MH: Fwrhw Norice Comments at 10-1 I .  See also California 700 M H z  
Fii irhrr Notice Comments at 5-6 (supporting Frontline proposal if i t  is established by a "mutually agreeable" NSA). 

See APCO 700 MH; Further Norice Comments at 17 (re-auctioning "avoids the problem of a forced partnership. IOi'i 

. . . The key to success is to  ensure lhat puhlic safety, not a commercial auction, decides the fate of public safety 
spectrum."); Cyren Call 700 MH: Further Noricr Comments at I5 (national public safety licensee should "not he 
lorced 111 accept as its long-term partner. . . an entity determined exclusively by the size of its entity's auction bid" 
and if there are intractahle disputes. "the National Licensee should be permitted to terminate the negotiation process 
and. at its discretion, consider partnership arrangements u,ith other commercial 700 MHz licensees with authority to 
perinit them secondary access to Puhlic Satety's broadband spectrum."); NPSTC 700 MHz Further Norice 
C'iitnmcnts at I I ("The only appropriate solution . . . is to re-auction the spectrum, . . . the only remedy that 
prewves public safety control over puhlic safety spectrum."). 

Sef, APCO 700 M H :  Furrker N o r i e  Comments at 15- 16; Cyren Call 700 MHz Furrher Not ice  Reply Comments 1" 

iit I 4  ( i i l s u  suggesting requiring a showing <IS tiriancial boriafides hefore using a license). In  onc of its more recent 
liliiiph. Frontline oppo~es  this measure, arguing that i t  would he "an open invitation for losing bidders, incumbents 
and other compctitors t n  poison the nrgntiations and even the dispute resnIution process, i n  an effort to force an 
impasse . . . ." Frontline July 24. 2007 Et Parre at I .  Given that such parties will not be participating i n  the 
nc:otiatirm. however. wc th ink  that the risk that they could "poison" the negotiations is minimal. Further, we note 
that Frontline itself, in its original comments, supports this very condition when comhined with binding dispute 
resolution. arguing that i t  "incentivizes thc E Block licensee to reach a mutually beneficial agreement with the NPSL 
in a timely manner." f:rontline 700 MH; Furrher- Norire Comments at 44. As stated elsewhere, the Commission 
will rctain the option oS engaging in binding dispute resolution in  the event negotiations are unsuccessful. 

"" 17 C.F.R. 3 22.143. 
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NSA on the datc that t l ie winning bidder o f  the I) Block license f i l es  i t s  long form application"'" or the 
date on M hich the Commission designateh the Public Safety Broadhand Licensee, whichever i s  later, and 
\*e tiinher require the partie5 10 conclude negotiations not later than s i x  months after the conimencement 
date. A s  \eon a\ the parties habe reached an agreement on a11 the terms o f  the NSA. but not later than 
l i \ e  days after the h i x  inonth period for negotiation has expired. they must submit for Commission 
apprtwd the NSA together with all agreements and other documents relerred to i n  the NSA, including the 
npreenient reached on the hroadhand technology standard. The Commission wil l act on the NSA within 
60 days of rcccipt. I f  the panies have not reached agreement on all terms o f  the NSA by the end o f  the 
\i\-nionth period, they must notif? the Commission not later than five days after the expiration of the s ix-  
irionth pet-iod of the terms agreed upon, the nature ofthe remaining issues and each party's position on 
each issue (xvhether in the form of final best oflers. or a characterization ofthe parties jointly on the 
pi>\itions of the parties and reason for impasse), whether additional negotiation i s  likely to produce an 
agreement, and, if. \(I, a proposed deadline lo r  completing the agreement. 

tcrnis o f  the NSA pursuant to the conditions, requirements, and guidance established in this Second 
Rcport and Order. We also require the parties to act in good faith in the performance of the NSA. To 
provide additional assurance that negotiations are proceeding in good faith, and except as explicitly set 
Iorth herein, the C(immission wil l  oversee the negotiation of the NSA, and wi l l  play an active role in the 
rewlution of any disputes among the relevant parties (including the winning bidder for the D Block; the D 
Block licensee: the Operating Company; the Network Assets Holder; and the Public Safety Broadband 
Licensee), both resulting from the negotiations and once the parties are operating under the terms of the 
NSA. 

505. R q w i r m i m i /  ofGood Faith. We require the parties to negotiate in good faith the specific 

506. I'rqrrss  Rc,ports Didrijig Ne,cyXiatrms. The winning bidder for the D Block license shall 
f i l e  an initial report within I O  days of the commencement of the negotiations period certifying that active 
;uid good faith negotiations have begun, providing the date on which they commenced, and providing a 
xhedule o f  the initial dates on which the parties intend to meet for active negotiations, covering at a 
minimum the first 30-day period. We require that two members o f  the Commission's staff, one from the 
Wireless Bureau, and one from the Public Safety and Homeland Security Bureau, he present at all stages 
of the negotiation o f  the NSA as neutral observers. We do not intend, however that the staff act as 
arbitrators. Disputes must s t i l l  come to the Commission for resolution. Beginning three months from the 
triggering o f  the six-month negotiation period, the winning bidder for the D Block license and the Public 
Safety Broadband Licensee must jointly provide detailed reports, on a monthly basis and subject to a 
request for confidential treatment, on the progress of the negotiations throughout the remainder of the 
negotiations. These reports should include descriptions o f  all material issues that the parties have yet to 
resolve. The monthly reports wil l  enable us to identify any areas o f  significant disagreement between the 
winning bidder for the D Block license and the Public Safety Broadband Licensee. The Commission also 
reserws the right to require the parties to meet with Commission staff to discuss their negotiations or 
reports at any time during the negotiation process. 

negotiations, w i l l  ensure that the Commission's participation i s  not limited to dispute resolution. We 
intend to actively monitor and, i f  required, participate in the negotiation process. Such involvement may 
hflp to a\oid intractable disputes and to produce an agreemcnt consistent with the tules we are 
establishing and t l ie goals of the proceeding in a timely manner. This process may also help to determine 
whether parties are likely to reach an agreement prior to, but not later than the end of the negotiation 
period. If the Commission determines that parties are unlikely to reach an agreement or they violate 
cenuin obligations (e , ,? . ,  good faith negotiation obligations), the Commission (or the Bureaus) may take, 

""'See47 C.F.R. $ 5  1.2107-1.2109. 

SO7. These reporting requirements, together with the authority we reserve to observe 

191 



Federal Communications Commission FCC 07-132 

OII i t s  owti motion. actions pertaining tu dispute resolution before the NSA approval, described elsewhere 
in this Second Report and Order. without waiting for the six-month negotiation period to ful ly elapse. 

508.  Rc,.sdi(/ioit of'Ne,qotiiiiiori Di.spiiies. Either upon notice of a dispute at the end o f  the s i x -  
nionth negotiation pcriod. or on their own motion at any time. if the Chiefs of PSHSB and W T B  
determine that negotiations have reached a likely impasse, we delegate authority to the Chiefs o f  PSHSB 
and WTH to take certain actions jointly in the public interest to adjudicate the dispute.""7 As appropriate, 
t h < x  actions may include but are not limited to one or niore of the following: (I) granting additional time 
lor negotiation; ( 7 )  issuing a deci~ion on the disputed issues and requiring the submission o f  a draft 
:igrecment consistent with their decision; ( 3 )  directing the parties to further brief the remaining issues in 
lull for immediate Commissiun decision: and/or (4) immediate denial of the long-form application filed 
h) thr winning bidder for the D Block license. Remedies shall not, however, include ordering private 
third-party arbitration. In the event that the long-form application filed by the winning bidder for the D 
Block license i s  denicd. thc winning bidder for the D Block license wi l l  be deemed lo have defaulted 
under Section I .2 109(c) of the Commission's rules, i t  wi l l  be liable for the default payment set forth in $ 
1.2 104(g)."" and the full Commission, at i t s  discretion, shall decide whether to offer a new license for 
the spectmni to existing or new applicants, offer a new license to the other highest bidders (in descending 
order) at their final bids. or choose any other process within the Commission's statutory authority to 
reassign the license, in light of the public interest goals served by the Public/Private Partnership.lods 

Our approach to adjudicating disputes during the NSA negotiations responds to the 
concerns of public safety conimenters, including APCO, NPSTC, and Cyren Call, who have argued the 
only remedy the Commission should apply in the event of negotiation failure i s  to conduct a new auction 
foi- a new license for the spectmrn.lM6 We note that, while public safety commenters have generally 
opposed a requirement o f  mandatory private third-party arbitration, they also concede that having the 
Commission adjudicate their disputes rather than a private party would address some of their concerns on 
this issue, and other comnienters fully support adjudication of disputes by the Commission.'o48 We 
agree that i t  would be inappropriate to have issues regarding the use o f  public safety spectrum resolved by 
a private party and preclude that option as a remedy. We find, however, that we should not at this time 
preclude the option o f  disputes being adjudicated by the Commission. Rather, providing the Commission 
with discretion to choose from a range o f  remedies wil l  enable the Commission to choose the most 
appropriate option in the context o f  the specific concerns raised by the parties. When the specific disputes 
are presented, the Commission w i l l  be in a better position to determine whether the goals o f  the 700 MHz 
Public/Private Partnership and the interests of public safety and the public wi l l  be best served by 
conducting a new auctioti for a new license for the D Block spectrum, or whether adjudication o f  disputes 
or another remedy i s  the best course. 

herein, the Commission's competitive bidding ru les applicable to other commercial licenses i n  the 700 
M H z  Bands wi l l  apply to the winning bidder for the Public/ Private Partnership License, including the 

509. 

I W7 

5 IO. Limisit is  Rules urid Procediires Applicable to the D Block license. Except as provided 

37 C.S.C. $ I S S ( C N I ) .  

S r r  47 C.F.R. 5 I .? 104(g). 

Sep.  r . ~ . .  47 C.F.R. $ I . ? I O Y .  

APCO 700 MH: Furrirer Nurice Comments at 17: Cyren Call 700 MU:, Further Notice Commenls at 15; NPSTC 

I,,,' 

, ,Mi 

Iiii' 

IOJi. 

700 MHz Furihrr Noticr Comments at I I 

See. e.g.. NPSTC 700 MHz Furrhrr Norice Comments at I 1-12, 

See. e.8.. Frontline 700 M H z  Firriher Norice Reply Comments at 13 

, o r  

104, 
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practices and procedures listed i n  Part I of our rules.""'~ For example, the down payment requirement, the 
ohligation ofthe winning bidder for the U Bloch l icense to f i le  a "long form" license application, and the 
coirhequenceh of a default prior to grant ofthe license wi l l  be in accordance with Sections 1.2104, 1.2105, 
1.2106, 1.2107, and 1.2109ol theComni is~ion '~ru les .  

5 I I .  If the long form application i s  dcnied, the procedures under Section 1.2109 of the 
C'omniih\icln's rules will generall) apply. We note that we may complete review of the long form 
application and deny the application without regard to the NSA, i f  the application is deficient or the grant 
of the license would otherwise be inconsistent with the Commission'!, rules. We further clarify that if the 
\h inning bidder Tor the D Block license fails I O  comply with the procedures we establish for negotiation or 
dispute resolution. fails t o  receive final Commission a p p r o d  of an NSA, or fails to execute an approved 
NSA, ( a )  i t  shall he disqualified from holding the D Bloch license, (b) the license application wil l  he 
denied, and ( c )  i t  wi l l  he deenicd to haw defaulted and wi l l  be subject to all payments and obligations 
rinder Section I .2 I09 of our ruler. 

P , - o w s . > f i w  Firm/ A p p m u l .  The Commission wi l l  review and approve the NSA. To 
tiacilitate our review, wc inaq seek input from the parties, or invite public comment on the proposed NSA, 
subject to redactions to protect a legitimate need for confidentiality. After conducting our review, we 
may approve the "SA in i t s  entirety, apprcve i t  with modifications, or require the parties to address 
additional terms or re-draft existing terms within a specified timeframe. Following approval with or 
~ i t h o u t  modifications, the parties shall execute the NSA and submit a copy o f  the executed NSA to the 
Commission within 10 days o f  approval. 

IO'O 

512. 

b. Ongoing Conditions for the Protection of Public Safety Service 

5 13. Background. I n  i t s  proposal, Frontline asserted that, i f  i t s  proposed commercial block 

Accordingly, i t  argued, there is no need for 
licensee encounters financial or other problems that prevent compliance with its obligations, the 
Commission may reclaim and re-auction the spectrum. 
service rules to address this issue in some special fashion."" 

In the 700 MH: Further Notice, we sought comment on whether other measures should 
be adopted to address what actions the Commission might or must take in the event that the commercial 
licensee fails to comply with i t s  obligations.'"'? In particular, we asked whether ( I )  there should be a 
special process for public safety entities or others to challenge the commercial licensee's compliance with 
i t s  obligations; (2) the license should cancel automatically based on failure to comply with specified 
obligations; (3) the Commission should establish an unjust enrichment requirement to be paid in the event 
the Commission i s  unable to reclaim the license after a failure by the commercial licensee to meet i t s  
obligations; (4) in the event the Commission does reclaim the license, i t  should hold any network 
infrastructure built by the licensee in trust for public safety to avoid interruption of service to first 

commercial licensee at auction upon satisfaction of the conditions o f  the license.'"' 

ins$ 

514. 

nd ( 5 )  the Commission should provide a rebate of a portion o f  the net hid amount paid by the 

515. Commenters agree that the rules need to protect against any disruption to public network 

,(#, ' i  . S e e . r . ~ . .  47C.F.R $9 1.21(1-1ei.seq 

See47C.F.K. 8 1.2109. , r I %  

'"" Frontline 700 M H ;  Further Noticr Comments at 9. 

"'" Frontline 700 MII:. Furiher- N o r i e  Comments at 9 

l"" See 700 MHz Funher Notire, 22 FCC Rcd at 8167 1289. 

'liU Id. 
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operations or ddattlt on build-out ohliptions o r  license cancellation.""' Commenterb also offer a number 
oi propowls to address these problems. To prevent the interruption of service to  public safety users. 
>e \<~ i i l  coninicnterh propose that the Commission should simply establish an applicable rule similar to 
Section 2 14 of the Act and prohibit the commercial licensee from discontinuing operations to public 
d c t y  u'ithoul Comniission appro\,al.i"ih Verimn Wireless argues that, although a Section 2 14-like rule 
can provide for an orderly discontinuation of service, such a rule cannot, as a practical matter, require a 
failing burinch> to c o n t i ~ i ~ ~ e  to operate by regulatory fiat. 

Pannzrship Licenser, such as a performance bond or letter of  credit, to he drawn on in the case of 
finmcial or regitlatorq difficuIties.lns8 Commenters also emphasize the importance of continued 
monitoring b) the Cornmission of the development and operations of the network. For example, Cyren 
Call proposes that we require annual reports that provide status updates on all key NSA elements to keep 
the Cornmission appriscci LIII  the state of thc zctwork. 
conimercial licensee is non-compliant with the NSA, the infrastructure of the network should be held in 
trust for public safety to  avoid intenuption of services.iffin Commenters also propose that the Commission 
esublish an expedited process for addressing and resolving claims that the comme.rcia1 licensee has not 
coniplied with its obligations."K1 

Discussion. We conclude that several measures are necessary to address the possibility 
that problems will arise in  the implementation of the NSA or the operation of the common network. We 
are concerned that such problems, whether financial or otherwise, may threaten the build-out of the public 
safety network or the continued provision of network services to public safety users. We are also 
concerned that the D Block licensee or a related entity might, in financial difficulty, draw the D Block 
license or the network assets, respectively, into a bankruptcy proceeding and attempt to place both the 
operations of the network and its underlying assets outside of the control of either public safety or the 
Commission. To address these concerns, while maintaining necessary incentives for investment and 
preserving commercial viability, we establish a number of inter-related 

1 1 1 5 ~  

5 16. Several comnlenters recommend some form of  financial security from the PublicPrivate 

I l l s ,  Others recommend that, in the event that the 

5 17. 

APCO 700 MH: Furrhrr Notice Comments at 20; Frontline 700 MH: Furrher Notice Comments at 41 (the rules ,055 

should protect against any  disruption of public safety use of- the network); Cyren Call 700 M H z  Further Notice 
Comments at 18: GEOCommand 700 MH; Further Notice Comments at 13; MetroPCS 700 MHz Further Norice 
Cnmments at 65: California 700 MH: Further Nofire Reply Comments at 6. See also Arcadian 700 MHz Further 
,Vorire Comments at 5 .  Similarly, public safety users would be stranded if the E Block licensee failed to meet its 
co~istruc~ion benchmarks."); CTIA 700MH: Fuwher Notice Comments at 22 (asserting that failure of the enterprise 
wciuld result i n  hignificant lost opportunity costs and uncertainty for the deployment and operations of the public 
sat+ broadhand networkj. 

'""'See APCO 700 MU: Further Notice Comments at 20; Frontline 700 MHz Funher Norice Comments at 47; 
NPSTC 700 MH:. Firrrher Norirr Comments at 14: Cyren Call 700 MH: Further Norice Reply Comments at 20. 

"F See Verizoti Wircless 700 MH:. Further Norire Comments at 27. 

""" Srr APCO 700 MH: Further N o t i e  Comments at 20: Cyren Call 700 MH: Further Notice Comments at 18-20; 
NPSTC 700 AlH: Fiirtht~r Notice Cornmenls at 15. 

S(2.e Cyren Call 700 MH: Furrli?,- Notice Coniincnts at 17. I /  1- I /  

See GEOCommand 700 MH: Further Notice Comments at 13 10110 

""" See GEOCommand 700 M H r  Further Notice Comments at 12-13 (public safety entities should have a special 
abilit) to challenge the comnicrcial licenxc to ensure cumpliancc on a fast track). 

We decline to require the D Block licensee to post a financial security to ensure performance of its obligations. 
We are concerned that the burden of obtaining such a security could deter qualified entities from bidding on the D 
Block license and believe that a D Block licensee's financial resources are better used for actual construction and 
1 continued.. ..> 

1 1 w  
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5 I 8. Reqirir-eirieiii.s Rr lur iq  IO  Or@uii:,urioii n r i d  Slructrrr-e (fr l i r  Puhlic/Pr-iivm Parrfier.sliip 
TI)  \upport continued construction and operalion of the shared wireless broadband network by reducing 
the ri5k that the D Block licctise or the network assets wi l l  be drawn into a bankruptcy proceeding, we 
require thc winning bidder for the I) Block liccnse to form separate special purpose entities,'"63 which wil l  
he hmkruptcy reniote,"'"' to hold the D Block license and the network assets, respectively. We also 
require thr uinni i ig bidder ofthe D Block licensee tc> form another vehicle that wi l l  also be a bankruptcy 
iremote, special purpose rntil) (Operating Company). The 11 Block licensee wi l l  lease the spectrum rights 
a\\ociated with the TI Block l icense to  ( l ie Operating Company pursuant to the Commission's spectrum 
Icdsing rules. The Epectrum leasing arrangement wil l  be for the entire term of the D Block license and 
 ill he renewable. provided that the Conimi\.;ion renews the underlying D Block license. These license 
Irdnsiic[ions wi l l  occur following the granting o f  the D Block license and should follow existing 
Commission procedures applicable to such trmsactiony. The Operating Company wi l l  also he leased 
secondary use rights associated with the primary license held by the Puhlic Safety Broadband 
Liceti icc. I II CIIIUI'C that thebe icquii~ernrni> liiivc been i i iet, the D Block aiiction \i;iniiei shall submit 
the proposed organizational structure to the Commission and demonstrate to the Commission's 
hatisfaction that each of the constituent entities i s  appropriately bankruptcy remote. Finally, i t  shall be a 
condition of the D Block license and the Public Safety Broadband License that all special purpose entities 
arid an) leasing or other coinmcrcial agreemenls created to implement the publiclprivate partnership wil l  
bc subject to the Cwniiiuiiications Act of 1934, as amended, and the Commission's rules and regulations, 
arid the parties to thc NSA shall acknowledge such regulatory authority in a form acceptable to the 
Commission. 

5 19. 

lilh? - 

The D Block licensee and other entities authorized and required in this Second Report 
and Order or the NSA wil l  have the obligation to build out the nationwide, shared interoperable 
broadband network operating on thc spectrum associated with the D Block license and the Public Safety 
Broadband License. 

520. I n  connection with establishing the bankruptcy remote special purpose entities required 
hereunder, the Commission requires the issuance of one or more legal opinion letters, at the cost o f  the 
winning bidder ofthe D Block license, from bankruptcy counsel chosen by the winning bidder of the D 
Block license and acceptable to the Commission, and such other parties as the Commission may 
designate, that clearly states, subject only to customary assumptions, limitations and qualifications that 
none o f  the winning bidder, the Operating Company, or any party to the NSA or other related agreements 
wil l  he substantively consolidated with any entity. The scope o f  this opinion letter shall also cover such 
other opinions as the Commission may request.'"'' 

521. Prohibition 011 Discoritirtuuricv of Piihlic Safety Operarions. We prohibit the D Block 

iC'ontinued from previous page) 
operation costs. CJ Cyren Call 700 MH: Further- Notice Comments at 19 & n.20 (finding that "[m]easures such as 
ohtaining perCiirmance bond arrangcmenls are likely not to bc available at a reasonable cos1 . . . ."). 
I,,(,: A "special purpose entity" i s  a legal entity crcated fnr a special limited purpose, in this context primarily to hold 
the I) Block license or the netwiirk asets ,  or to conduct the operation. 

4 special purpose ent i ty i s  "hankruptcy remote" i f  that entity i s  unlikely to become insolvent as a result Of i t s  
own activit ies. ii adequately iniulated iron1 the consequences of a related party's insolvency. and contains certain 
charactcri\tics which cnhance the likelihood that i t  wil l  lint hecomc the subject of an insolvency proceeding. 
I l lh i  

ILm-1 

We notc that i f  we cancel the D Block license this spectrum lease arrangement will also be terminated. 

The opinion let ter  must contain detailed legal analysis of the basis of counsel's opinion. Adraft opinion letter illhh 

must be submitted for review and approval by the Commission's Office of General Counsel prior to issuance of the 
upinion. Bankruptcy counsel and, if applicahle, counsel's Firm, must have a Martindale-Hubbell rattng of "AN" 
and must satisfy thc Commission in al l  othcr respects. 
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licensee from discontinuing or degrading the broadband network service provided to the Public Safety 
Hroadband Licensee or to public safety entities unless either at the request of the entity or entities in 
qucytion or i t  has first obtained the approval of the Commission.""' Further, the D Block licensee must 
ncitifj the affected public safety entity or enti t ies and the Public Safety Broadband Licensee at least 30 
d a y  prior 10 any unrequcsted discontinuance or degradation of network xrvice. 

522. WL. recognize that such a prohibition cannot by itsell. prevent discontinuance of a 
fin;incially ailing husines\ operation indefinitely. We anticipate, however, that i n  the event o f  significant 
problems. i t  wi l l  ensure the continuance of public safety operations in the short term until longer terms 
mciisures have been adopted to addrcss the underlying problems. 

address how the Commission w i l l  remcdy failures by either the D Block licensee or the Public Safety 
Broadband Licensee to comply with the NSA or our d e s .  First, with regard to the D Block licensee, as 
h e  have stated elsewhere. we have conditioned the D Block license on compliance with the NSA. Failure 
to comply With the Commission's ru les or the terms o f  the NSA may warrant cancelling the D Block 
license, depending on the circumstances, and awarding i t  to a new licensee. In particular, the full 
Commission wi l l  decide whether to cancel and reassign the D Block license in the event that the D Block 
licensee either cannot or wi l l  not fulfill the critical responsibilities that are being given to i t .  Accordingly, 
we provide for a process by uflhich cancellation wil l  occur without threatening network services to public 
safety entities. 

In the event that the Commission determines that the D Block license must be cancelled 

523. Firilurr ro Comply wirh the NSA or the Commi.s.siorr'.i Rules. We establish rules to 

524. 
consistent with the Act and the requirements herein, an order shall be issued cancelling the license and 
announcing the process for awarding rights to the spectrum to a new licensee. However, pending the 
award to a new licensee, the Operating Company wi l l  be issued a special temporary authority (STA) to 
continue to provide both commercial and puhlic safety service i n  the PublicPrivate Partnership spectrum. 
We find that issuance of an STA io this circumstance wil l  serve the public interest, convenience, and 
necessity by enabling uninterrupted, seamless service to public safety entities as well as commercial 
users, pending the grant o f  a new license.lMR 

To further ensure that services to public safety are not threatened by cancellation or 
otherwise, the NSA shall require, in a separate agreement, the granting o f  (a) an irrevocable and 
assignable right of f i rst  refusal if the network and network assets are otherwise to be sold; and (b) an 
irrevocable and assignable option i n  favor o f  the Public Safety Broadband Licensee to acquire the 
network and all network assets if and whenever the D Block license is cancelled or terminated, by reason 
of default or for any other reason, for a consideration equivalent to the fair market value (FMV) o f  the 

525. 

GEOCommand recommends that we addrcss the threat of discontinuance by establishing a right to place the in,,- 

network asscts in a government (rust i n  the event of financial difficulty or non-compliance. See GEOCommand 700 
M I / :  Further N d i c e  Comments at 13. We decline to establish such a rule, however, because we have serious 
concern5 regarding hoth the legal validity of such a rule. i t s  effectiveness in the event of bankruptcy filing (and the 
pirsihle incent iws created hy such a rulc for the D Block licensee to seck protection in bankruptcy), and i t s  impact 
on the investment incentives that wil l he [necessary to generate the capital to huild the network. We find that the 
iiicasures we h a w  adopted, and the active oversight of the Commission, should he sufficient to ensure that public 
d e t )  services wi l l  not he discontinued. 

Under cstahljshed slandards. an STA i s  appropriate when the proposed action will serve the public interest, 
ConLenience and necessity. See Accounting Safeguards Under the Telecommunications Act of 1996, Order, 16 
FCX Rcd 17969, 17970.9 3 (2001); Application of GTE Corporation and Bell Atlantic Corporation for Consent lo 
Transfer Control of Domestic and International Sections 214 and 310 Authorizations and Application to Transfer 
Control ofa Suhmarine Cable Landing License, Order, 16 FCC Rcd 15957, 15958, 'fi 1 (2001) (addressing standard 
l o r  granting STAs): see also 47 U.S.C. $ 8  154(i). 214(a), 303(r), 108(a). 

,Ob? 
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tangible and intangible assets sold. This option shall be wnior to, and have priority over: any other right. 
clnini. or interest in or t u  tlie network o r  the network assets. An event of default includes any  default of 
thr. I) Hloch licensee of a niiltrrial obligation under the NSA, as determined by the Cornmission. 
v.1 ,I udtion I ' 

i u n h  in the NS.4. Valuation shall he performed imnicdiately following the occurrence of a triggering 
eirnl and completcd within a reasonable time thereafter. The NSA must further provide that, in the event 
that tlie I 1  R l w k  license i\ awarded to a new entity, the Public Safety Broadband Licensee's right to 
purchase the nctwork assets shall he r ea~ igned  to the lieu D Block licensee. Thereafter. the Public 
Siilkt) Broadhand Licenser's right to purchase shall he extinguished unless and until a new triggering 
r \ent  described above occurs, as the primary purpose of the right, to enable a smooth transition in  the 
e\cnt o f a  default, u'ould he achieved. and because maintaining the right might adversely impact the 
incentive of the neu D Block licensee to invest in  its network. 

wi l l  he performed pursuant to a FMV methodology to be agreed upon by the parties and set 

525. We provide that, in the e~e11t that the U Block license is cancelled, the Commission may 
choose an) process within the Commission's statutory authority to reassign the license, in light of the 
public interest goals served by the Public/Pri\ate Partnership. Upon grant of a new license, the 
Commission, or the Bureaus acting on delegated authority. shall, in coordination with the former licensee 
and the new licensee. as well as the Public Safety Broadband Licensee, establish the terms and timing 
under which the temporary authorization shall he cancelled and the new D Block licensee assume the 
construction and operation of the network.'oh'' This decision shall take into account, among other factorb, 
any exerciw by the new licensee of its right to purchase the network assets. 

With regard to the Public Safety Broadband Licensee, in the event that the Public Safety 
Broadband Licensee fails to adhere to the terms of the NSA, or comply with the Commission's rules or 
any requirements contained in this Second Report and Order, to an extent giving rise to license 
cancellation, we delegate authority to the Chiefs, PSHSB and WTB jointly to determine an appropriate 
remedy. The potential remedies include, but are not limited to, cancelling the license, assigning the 
license to another entity, directing the Public Safety Broadband Licensee to transfer the assignable option 
to  purchase the assets at fair market value, ordering specific performance, or ordering removal and 
replacement of individual officers, directors or member organizations of the Public Safety Broadband 
Licensee. The potential remedies would be consistent with the unique role and responsibilities of the 
Public Safety Broadband Licensee and the importance of minimizing any disruptions to public safety 
broadband operations in the 700 MHz Band. 

Commission involvement in the adjudication of disputes arising from the 700 MHz PubliclPrivate 
Partnership established in this Second Report and Order.'"" We find that the Commission should assume 
primary responsibility and jurisdiction for adjudicating intractable disputes that arise once the parties are 
operating pursuant to the terms of the NSA. While we strongly encourage the parties to first attempt to 
resolve any disagreements themselves through voluntary means, the parties to the NSA may at any time 
bring a complaint based on a claim that the other party has deviated from the terms of the NSA, or a 
prtition for :I declaratory ruling to resolve the proper interpretation of an NSA term or provision. We 
cmphasizr that these shall he the exclusive remedies for claims seeking the interpretation of the NSA in 

527. 

S28.  Kes.ulutioiz of Disputes &er Grunt ofthe D Block licerue. The record supports 

~- ~ ~~ ~ 

As with thc original license. a new license shall not be granted until an NSA is approved and executed by the 111114 

parties. We authoriLe the Bureaus to adopt a process for establishing an NSA that differs from the process 
applicable to the establishment of the original NSA, to the extent that such difference will serve the goals of the 
PuhliclPrivate Partnership. For example. thc Bureaus may require that the neuz licensee must accept the terms of the 
original NSA for its remaining term. 

'"m NPSTC 700 AtHz Further Notice Comments at I? (submitting disputes regarding performance to the 
Conirnission appropriate because of the obligation in the Act to promote safety of life and property). 
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the lirst instiince. Thc Comnli~sion ma). however, as an alternative t o  adjudicating the issues, require the 
parties to fir\[ seek ;I settlement to the dispute or authorize them to resolve the dispute through litigation 
CII' othci- mean\, particularly i f  the dispute i \  found to inbolvc no significant public concerns, and the 
('ommission will considcr any requesl by the parties to authorize such means. 

Commission will ha\c l u l l  authority to interpret not only its rules hut all of the provisions of the NSA.'"'' 
M'e further provide that. i f  the Commission finds a material breach of the NSA, it  may apply any remedy 
OI~ enforcement niechanirni within its authority. In particular, insofar as the D Block license is 
conditioned for its entire license term upon the 1) Block licensee's compliance with the terms of the NSA. 
hreach of this licensing condition may result i n  the cancellation of the license or other enforcement 
acti011."~'~ Similarly, as discused elscwherc, the Public Safety Broadband Licensee's breach of its 
license terms, the NSA, or our mles  may also result in the cancellation of its license or other enforcement 
actioii. As with adjudication of disputes during the NSA negotiation process, the Chiefs of PSHSB and 
WTB are delegated joint responsibility for adjudicating any disputes that arise during performance of the 
NSA. Bureau level adjudications of NSA disputes must be completed within 45 days. The parties may 
seck rcbieu by the Commission of any bureau-level adjudication.'"'' Finally, we establish that, if a 
breach of the NSA occurs but is not brought to the Commission for resolution, the Commission retains 
authority to apply all appropriate remedies on its own initiative at any  time after the breach occurs. 

the parties, the parties must jointly file quarterly reports with the Commission. These reports must 
include detailed information on the areas where broadband service has been deployed, how the specific 
requirements of public safety are being met, audited financial statements,'074 which public safety entities 
('.,q.. police. fire departments) are using the broadband network in  each area of operation;i07s what types 
o i  applications (e.g., voice, data. video) are in USK in each area of operation to the extent known; and the 
number of declared emergencies in each area of operation. We anticipate that this information will be 
readily available from the billing systems used for the shared network, and reserve the right to specify 
additional information that the quarterly reports must include at a later date. The D Block licensee and 
Public Safety Broadband Licensee also have joint responsibility to register the base station locations with 
the Commission, providing basic technical information, including geographic location. Such registrations 
may be filed with a request for confidential treatment by the Commission. In this regard, we delegate to 
the Wireless Bureau authority to adopt rules and procedures to implement this requirement, as well as 
authority to modify ULS to accept such filings and to issue a Public Notice describing any such 

529. In the event the Commission decides to adjudicate the issues, we provide that the 

530. R e p o r f i q  Ohli,qufiorrs. Once the NSA is approved by the Commission and executed by 

This is consistent with our requirement that the NSA must be approved by the Commission and the terms of the 

Ser 47 C.F.R. 5 I .2 109(c). The Commission niay reassign the license through competitive bidding to a neu 

4: C. I .R.  6 1 .  I I 5  

A s  part 01 these quarterly reports. the Commission may require financial information from the ultimate parent 
cntit) otthc individual parties IO thc NSA. 

By providing the number of public safety entities that have chosen to receive service from the network, the 
reports will provide the Commission with an important indicator of the network's success in meeting public safety 
needs. See NPSTC 700 M H z  Funher Notice Reply Comments at 5-6. See also Cyren Call 700 MHz Further Notice 
Comments at 17- I 8  ("In the end, success must he measured by the network's ability to attract Public Safety users . . 
. ."): AT&T 700 M H :  Further Norice Reply Comments at 25 (recommending that the Commission require the D 
Block licensee to meet certain public safety participation benchmarks hy  a certain date); see also NPSTC 700 M H z  
Furrher Notice Comments at 5-6 (D Block licensee should he judged on an ongoing basis by the quality of service it 
provides and the number ofagencics that have chosen to participate in the network). 

I0- i  

NSA arc part olthe licensc conditions. 
1112 

applicant. 
, # / ' I  
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1<,-0 mudi l icat ions and re lewnt  filing procedureh. 
d o p t  filing rules and procedure\ not inconsistent with this Second Report and Order to facilitate these 
reporting obligations. 

W e  delegate to the Wireless Bureau the authority to 

4. Other lssues 

a. Ridding Credits 

53 I. Background. In the 700 MH: Frrrrlier Noriw,'"" we sought comment on whether the 
Commission's prior determination to provide applicants that are eligible to be licensed as designated 
entities. i.~1.. m a l l  businesses, with bidding credits in an auction of 700 MHr licenses should apply to the 
licen\e proposed by Frontline.'"ix Given that the Commission previously has declined to offer designated 
entities hidding credits for services with high implementation costs, we  expressed concern that the capital 
I-equirements of constructing a niitionw ide network for public safety services might make it  inappropriate 
to offer bidding credits i n  connection with such ii propo~a l . ' " ' ~  

532. We funher explained in the 700 M H ;  Further Notice that Frontline's proposal that its 
proposed commercial liceiisee be required to provide only wholesale service created a conflict with the 
eligibility requirements for entities seeking a designated entity bidding credit.'"'" Section 1.21 lO(b)(iv) of 
the Commission's rules restricts an applicant's eligibility for designated entity benefits if it has an  
"impermissible material relationship," which is defined as an arrangement with one or more entities for 
the lease o r  resale (including under a wholesale agreement) of, on a cumulative basis, more than 50 
percent of the spectrum capacity of any one of the applicant's or licensee's licenses.'"'' Thus,  in 
considering whether to offer bidding preferences, including small business bidding credits, w e  noted in 
the 700 M H z  Further Noricr that a wholesale-service-only requirement appeared to "plainly" create a 
\,iolation 01. Section I .21 IO(b)(iv)(A) of the Commission's designated entity eligibility rules.lo8' We 

TIA 700 MHz Further Noricr Comments at 5 (recommending that the Commission impose regular reporting 
requirements t o  ensure pcrlormancc). 

"" 700 MHz Further Notice. 22 FCC Rcd at 8160 1268. 

700 MH: Further Norice, 22 FCC Rcd at 8166 y[ 286. We did not specifically seek comment on Frontline's 
previous proposal, in response to the 700 MHz Public Syfery Ninrh Notice, that the Commission should develop 
bidding credits for bidders making commitments to exceed required coverage benchmarks, modeled on the 
Ciimmission's trihal lands bidding credits program. See Frontline 700 MHz PuOIic Safet) Ninih Notice Comments at 
32 .  Moreover, Frontline did not continue to advocate such 3 credit in its response to the 700MHz Furrher Notice. 
See ,qc,rierallx Frontline 700 <MH: Frrrrher Norice Comments: Frontline 700 MH: Further Norice Reply Comments. 

Ah explained in the 700 MH: Firrther Notice, this was true for services with extremely high capital costs such as 
direct hroadcast satcllitc service and the digital audio radio service. 700 MHz Furrher Nurice, 22 FCC Rcd at 8166 m 
285. See gerwrully. Revision of Rules and Policies for the Direct Broadcast Satellite Service, IB Docket No. 95-168, 
PP Docket No. 93-253. Reporr nrtd Order, I I FCC Rcd 97 12 (1995) (DBSAucriori Order); Estahlishment of Rules 
and Policies for  the Digital Audio Radio Satellite Service i n  the 23 10-2360 MHz Band. IB Docket NO. 95-9 I ,  
Rt'port u,rd Order, Mrnmrnridrrni Opi,iio,i and Order arid Furrher Norice of Proposed Rulewiaking, 12 FCC Rcd 
5754 ( I YY7) (DARS Aucfiori Order). 

1,)78 

10'1) 

700 MHz FurrhFr- Norice. 22 FCC Rcd at 8166 Y[ 287. i0hC 

'"" 47 C.F.R. 6 1.21 IO(h)(ivj(A). 

'"" 700 MHz F'urrher Norice. 22 FCC Rcd at 8 I67 287. As the Commission explained in the 700 M H z  Further 
Korice, " [ i ln  thc event that we oflered hidding preferences with respect to such an 'E Block' license, the existing 
rule plainly would preclude any licensee that is required to operate only as a wholesale provider from receiving 
designated entity henelits." id. 
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thrrefoi-e sousht c(immrnt vn this issue."'" 

biddins prefercnces. such as bidding credits, for applicants applying for the proposed commercial license, 
iim the 1) Bloch l icciisc, based on their status as a s i i A l  business or designated entity."'"' Frontline 
contends i n  part that i t ,  and other entities, that nieet the Commission'i definition of small businesses for 
pilrposrs of recei\ing bidding ci-cdits are capable of raising the capital necessary to f.ulfill the obligations 
ol  the proposed coniiiiercial licensee.'"'' Frontline notes that the Commission's definition of small 
businesses is based on revenues rather than cash reserves or assets, and asserts that small businesses will 
he able 10 attract additional capital as needed to provide service with a Commission license.'"*' Frontline 
also argues morr broadly that providing bidding credits attracts applicants for licenses and thereby 
enhances the competition for and thc efficient assignment of licenses.'"*' I n  brief, Frontline maintains 
that hidding credits ma) help potential applicants o\'ercome efforts by incumbents to prevent others from 
&inning newly available licenses. Commenters such as McBride, Rlooston, and Council Tree generally 
\upport the availability of.de\ignated entity bidding credits either in connection with or without regard to 
Frontline's specific proposals.'"xx 

licensee, it "shares the Commission's 'serious concerns"' about offering bidding preferences to such 
applicants based on their smilll business It maintains that the Frontline proposal would cause "a 
per se violation" of the current designated entity rules concerning impermissible material relationships."'" 
MetroPCS argues that Frontline has effectively requested that the Commission waive or change its 
designated entity rules for the proposed commercial licensee. It claims that Frontline has offered no 
grounds to justify such an action and that the Commission's current rules prohibit a wholesale 
arrangement such as that suggested hy Frontline.lW1 The United States Cellular Corporation also opposes 
the Frontline proposal for both adopting the public/private partnership licensing regulations and offering 
bidding credits, arguing that such requirements would undermine "existing rules and expectations."lO" 

S13.  I n  respunsr t u  the 700 MH; Firrtlwr- h'otice. Frontline argues in  favor of providing 

534. MetroPCS states that, given Frontline's proposal for the obligations of the commercial 

In connection with Frontline's material relationship arguments. we note the Office of Advocacy of the Small ion1 

Business Administration's commenls urging the Commission to stay the effect of revisions made in 2006 to the 
Commission's designated entity rules for the 700 MHr auction. SBA 700 MHz Funher Notice Comments at 2. We 
lind nolhing persuasive in the Oflice of Advocacy's pleading as to why rhe Commission's current rules should not 
apply io the auction of 700 MHr licenses. 

Frontline 700 M H :  Further Notice Comments at 58-67. 

Id. ill 62. 

/d. at 60.6 I 

Frontline lune 28 Er Pnr/e. Attach. at 16 

McBride Spectrum Partners, LLC 700 MHz Fur-rher Notice Comments at 4-8; Blooston 700 MHz Further Notice 

11184 

It185 

ion7 

l l l S X  

Commcnis ai 7; Council Tree 700 MH: Further Notice Rcply Comments at 5-7. 

MrtroPCS 700 MHz Furflier Nofiw Comments at 60 

I d  at 60-61. It should he noted that MetroPCS expresses disagreement "with the Commission's contention that 

,089 

l i l Y 0  

wholesale arrangements arc inconsistent with the statutory scheme for DES." However, it acknowledges that "the 
l idding to this effect, although being challcnged. still remains i n  effect." Id. at 61 n. 148; see also id. a1 61 11.155. 

Id. at 61-61. MetroPCS further argues that a grant of Frontline's request should require the Commission to 
rcrxaminc the future applicability of its designated entity rules to wholesale arrangements in general. Id. at 61 
11.10. 

IIUI 

1'11)2 USCC 700 MHz Fiirtlier Notice Comments at 19-20 
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535.  Discussioti. Wc conclude that we should provide applicants that are eligible to be 
licrnscd a'. dehignated entities wi th  bidding credits in the auction of the D Block license, consistent with 
the Comniistion's prior decision regarding bidding credits for 700 MHz license?'" and our current 
designated entity n~les. '~' ' ' '  As explained elsewhere, we do not adopt Frontline's proposal that the D 
Block liccnsec be requii-ed to provide onl) wholesale service. Thus, the issues raised by cornmenters 
opposing dzsignated entity benefits in light of wch a requirement need not be addressed. 

5 3 6  The Coniniission empleys a service-h) -service approach when i t  conies to defining 
designated entities eligible for small business bidding credits.'"' As discussed in detail elsewhere, the D 
Block license presents a unique and innovatix opportunity for a con~mercial service provider to serve the 
puhlic interest by forming a public/privatc partnership with the Public Safety Licensee for the benefit of 
pitblic safety entities and the public at large. Although the Commission generally has refrained from 
offering bidding preferences for nationwide licenses with services that may have high capital costs, as 
stated abo\ r ,  we ha\.e reserved our discretion to employ a service-by-uxcice appioach when it c ~ r n e s  to 
defining small businesses. Pursuant to that discretion, the Commission has previously offered bidding 
credit5 i n  connection with nationwide licenses m)here the service specific rules have made it appropriate to 
do w . ' ~ ~ ' ) ~  

537. We conclude that the conditions on the D Block license detailed herein, which include 
compliance with all the term$ of the NSA to hc negotiated with the Public Safety Broadband Licensee, 
will deter bidding by parties that likely will be unable to fulfill the crucial financial commitments required 
to comply with the conditions and retain the license. Given these conditions, parties that are uncertain of 
their ability to hold the license for the full term are less likely to bid on the D Block license. In order to 
encourage the widest range of potentially qualified applicants to participate in bidding for the D Block 
license, we will provide eligible bidders for the D Block license with the existing 15 and 25 percent 
bidding credits, as the credits may be necessary to create incentives for investors to provide innovative 
small businesses with the capital necessary to compete for the D Block license at a ~ c t i o n . ' ~ '  Pursuant to 
OUI- existing small business size standards, eligible bidders with average attributable gross revenues for 
the last three years not exceeding $15 million or $40 million, respectively, may be eligible for bidding 
credits of 25 percent or 15 percent, respectively. 1098 

Srr Upper 700 MH: Firsf Report urid Order, I S  FCC Rcd at 529-530 (establishing bidding credits for IO" : 

frequencies covered hy the D Block). 

""'" 'Se~~47C.F.R. $ 1.21 IO. 

.A~nendmeni of Part 1 OS the Commissim's Rules - Competitive Bidding Procedures, WT Docket No. 97-82, 
Third Repor-1 w i d  Ode , -  arid Sccorid Further- Norice of Proposed Rule iWukirig, I 3  FCC Rcd 374, 388 B I8 0 997) 
("Parr 1 ? ' l , i rdRepf~r ru i , idO, r ic~ ' ) :47  C.F.R. S; I . Z I 1 0 ( c ) ( l ) .  

Sec "Announcing thc High Bidders in [he Auction oSTen Nationwide Narrowband PCS Licenses," Public 
.Vor;c r .  PNWI. Y4-4 (rcl. Aug. 2. 19Y4). In the nationwide narrowband PCS auction (Auction No. I ) ,  bidding credits 
on ten natiunuide licenses were ulfered to women- and minority-owned businesses. See also "1670-1675 MHz 
Band Auction Closcs. n'inning Bidder Announced," Pablic Norice, 18 FCC Red YO89 (2003). In the 1670-1675 
MHz Band auction (Auction No. 46) the Commission offered a bidding credit on a nationwide license in the 1670- 
I675 MHz hand to small businesses with avcrage annual revenues not exceeding $40 million and very small 
husincssrs with average annual rcvenues not excecding $ 1  S million. 

''" 47 C.F.R. 8 27.502. 
I ( W X  

Business Administration. 

Ill,> 

We now that use of these special small business size standards does not require coordination with the Small 
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b. License Partitioning, Disaggregation, Assignment, and Transfer 

538. Rackground. Section 27.15 of the Commission's rules permits Part 27 licensees to seek 
Cirrnmission authorization to piirtitiori their geographic license areas and disaggregate their spectrum at 
an! time following the yrmt of their licenses.""" Frontline i n  its "Public Safety Broadband Deployment 
Plan" propowd that to the extent the commercial licensee satisfies the construction requirements of 
$27.  I ?  through partitioning or disaggregation, i t  shall do so through the first options listed in Sections 
27.1S(d)( I )  and (21 olthr Commission's I u I ~ ~ . " ' ~  In the 700MHz FurrherNoricr, we sought comment on 
the proposed "Public Safety Broadhand Dcployment Plan," its likely effects on both the commercial and 
thc public salety users in the 700 MHz Hand, and whether it would be in the public interest for the 
Ciimmission to adopt such ;I proposal, o r  alternatives to achieve the same or similar public interest 
g(ial\. 
piihlic safety licensee hc provided the authority to veto any subsequent proposed license transfer or 
disa~greg.;itionipanitiotiing of the proposed commercial license that it  believes would be detrimental to 
the deployment or continued operation of nationwide broadhand system.' '" 

spectrum disaggregation for the D Block licensee. As discussed elsewhere, the Public Safety Broadband 
Licensee is also prohibited from partitioning and disaggregation. We reasoned that such restriction is 
nrcessary to cnsurc the integrity of the nationwide broadband network and the publiciprivate partnership 
we establish. 

540. 

l l l l l While most or comnienters are silent on the issue, NPSTC recommends that the nationwide 

539. Discussion. Based o n  the record, we decide to prohibit geographic partitioning and 

We agree with NPSTC's concern that unrestricted license transfer or disaggregation and 
partitioning of the D Block license would he detrimental to the successful deployment and continued 
operation of nationwide broadband system."0' We find that the success of the PublicPrivate Partnership 
largely depends on the partnership structure and the negotiated terms of the NSA. Adding new parties 
into the partnership structure and splitting various obligations among the new partners after the NSA is 
executed could further complicate the rights and responsibilities of each party. Dealing with multiple 
licensees in case of disputes may also be unduly burdensome for the Public Safety Broadband Licensee 
and delay successful resolution of issues. The D Block license has specific license conditions that are 
designed to facilitate successful deployment and operation of nationwide broadband system. Allowing 
multiple licensees in the band may impair the nationwide aspect of the broadband network. 

541. The record fails to address how the conditions in the NSA will apply to new D Block 
licensee in cases of partitioning and disaggregation. The goal of specific construction requirements in 
both the partitioning and disaggregation context is "to ensure that the spectrum is used to the same degree 
that would have been required had the partitioning or disaggregation transaction not taken place. 
w2 noted in the 700 MH: Firrther Norice, successful negotiation of the NSA is a critical first step to 
achieving the benefits to public safety.""' If the D Block licensee is allowed partitioning and 

..I101 AS 

"'""47 C.F.R. 5 21.15. 

Frontline Mar. 26 Er fu r re  i n  WT Docket Nos. 06- 150 and 06- 169 and PS Docket No. 06-229 at 4. Attached 
Proposcd Rules. Undcr this proposal, in partitioning. each D Block licensee should meet the build-out requirements 
indcpcndcntly within its own licenx area. After spectrum disaggregation, however, licensees would share the 
rcqxinsihility lor the huild-out. If either licensee hils, both liccnsecs would be subject to forfeiture. 

Iliil 

700 MH: Further Norice, 22 FCC Rcd at 8 I64 41 277. , I f , /  

'w NPSTC 700 MH: Furrher-Noricr Comments at 13. 

NPSTC 700 MHz Firrrher Notiw Comments at 13. 

CMRS Partitioning and Disaggregation Order, I I FCC Rcd 21811, 21864T61 (1996). 

700 MH: Furrher Norice, 22 FCC Rcd at 8 I65 1 282. 

, I l l >  

,104 
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diuggregation, the administrative burden on both D Block licenser and the public safety licensee would 
outweigh the henefit of Ilcxibility to the licencer. 

Hlock licensee and the potential Public Safe!) Broadband Licrnree by prohibiting partitioning and 
disaggregation. U'r recognize that the Commission's existing Secondary Markets rules governing 
tran\i'ers and assignments would be applicablc to the D Block licensee, providing further flexibility to the 
Iicen\ee.'""' Thus, the D Bloch licensee would be permitted IO assign or transfer its licensee subject to the 
Coniiiiissioti resiew and prior approbal.' 10' 

547. It would hest xrvice the puhlic interest to ure reliable partnership between the D 

C. Commercial Service Issues 

( i )  Wholesale and  Open Access Proposals 

Hackpround. In the 700 M H ;  Further Norice, we sought comment on a proposal that the 543. 
commercial licensee be required to operate as a "wholesale" provider with respecr io cornmet-cia: u.ie of 
thc Public/Private Partnership spectrum.' ion In its comments, Frontline proposed that the commercial 
licctisc to be used in the PubliclPrimte Partnership should be allocated exclusively for a wholesale 
network provider whose sole focus is to operate the continuously reliable and robust network services that 
public safety needs.""" Gnder this "wholesale only" or "open accesb" proposal, the licensee would be 
required not IO discriminate against any retail service provider, and users would be allowed to attach any 
devices to the network and to access services and content provided by unaffiliated parties."'0 In its 
comments. Frontline suggests that the commercial licensee be prohibited from selling more than 24.9 
percent of its total service capacity to any one entity, and prohibited from selling capacity to affiliated 
third parties."" 

Most of the comments regarding this proposal parallel the comments regarding "open 
access" for other 700 MHz Commercial Services spectrum, which we summarize elsewhere. Proponents 
cite benefits they expect will flow Crom adoption of the proposal, while opponents dispute such claims 
aiid predict adverse consequences."" The Wireless Founders Coalition for Innovation urges us to apply 

544. 

I l l 2  

Sre generfilly .Wortdory Murkefs Second Reporr atrd Order, 19 FCC Rcd 17503. 

Because any such application is sublect to Commission review and prior approval, however, i t  is precluded from 

I l(10 

,1117 

o\,emighc processing. 

! l i J n  700 MH;  Firrrhrr- Norice. 22 FCC Rcd at 8163.64 ¶ 276, 8167-68 ¶ 290; See Frontline 700 M H z  Public Safeh 
.\'inrli Notice Comments at 2Y-31: Frontline Mar. h Comments in WT Docket No. 06-150 at 16-19. See ulru 
lrontline Mar. 26 Ex Purr? i n  WT Docket Nos. 06-1.50- and 06-169 and PS Docket No. 06-229, Attach. (Frontline's 
pmposed47C.F.R. $$27.16.27.51). 

Frontline 700 MH: Public SaJen Niritli Notice Comments at 29. 

See 700 MHz Furflier Norice. 22 FCC Rcd at 8168 yI 290. This proposal relates to one specific block of 700 

I l l l Y  

, I  I / #  

MH[ Band spectrum. and is separate from PISC's proposal for open access provisions applicable to CMRS 
spectrum generally in the 700 MHL Band. as discussed clsewhere in this Second Report and Order. See also 
Frontline 700 M H ,  Pirbiic Saf?ty Niirirh Noricr Comments ac 30; Frontline Mar. 6 Comments in WT Docket No. 06- 
150 ill 16-17: Frontline 700 MN:. Ficrrhrr Norice Co,nnzenrs at 4-5; CClA 700 MHz Further Norice Commenrs at 6 .  

Frontline 700 MH: Furti~rr Norice Comments at 19-20. 

S e e .  r . ~ . .  CClA 700 MH: Further Notice Comments at 6 ;  Frontine 700 MHz Further Nurice Comments at 16-23: 
PlSC 700 M H :  Firrrher Norice Comments at 12-29. 

Sre, e.g.. CTlA 700 MH: Fufrher Norke Comments at 17-10: Qualcomm 700 MHz Further Notice Comments at 
I 1-12: Verimn Wireless 700 MHz Further Notice Comments at 45-49, 5 I ;  AT&T 700 M H z  Further Norice Reply 
Comments at 16- 17; CTlA 700 MH: Furrher Notice Reply Comments at 1 I ,  12; MetroPCS 700 MHz Further Norire 
Kcply Commcnlr at 37 n. I 13. 40; LISD Cellular 700 MHz Furfher Notice Comments at 23-24. 

1 1 1 1  
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”Open Serbiccs. Open Devices. and Open Auction” requirements to the PubliclPrivate Partnership 
\pcctruni ”as a sandbox for eiitrrprei~eurs.’“”‘ RCC Consultants, however, notes that, “[tlhe vast bulk of 
thc Frontline [Comments\ are addressed to matters of competition as to which public safety agencies have 
indicated no special interest , . . .’‘‘Ii5 Arcadian observes that ”no existing providers offer a wholesale 
\cr\ ice u i th :iutonlatic roaniiitg and Cirrrrrjim~ benefits,” and argues that “[tlhe Commission should not 
conduct an experiment with the valuable PubliciPrivatc Partnership License spectrum, particularly if our 
nation’s first responder5 are going to be relying on NPSTC concludes that “[olpen access may be 
ii i.iahle option for the Iururc. hou,e\er, at this time not enough is known about the effects on the public 
silet) pan of the nrtuork to mandate it in the CTIA. Alltel, and other carriers opposed 
mandatory “\vholesale“ rcquiremcnt, arguing that the Commission should not mandate the “wholesale 
only” rektriction for the commercial licensee and allow the innovation and market competition lo 
determine the best course of the business model for the spectrum.”’” Cyren Call argues that the proposal 
\ w d d  ha\e "\cry negative consequences . . . for Public Safety” because it would effectively preclude 
existing carriers rrom cither participating in the auction or from entering into network hosting or other 
arrangementh with thc winning bidder.”” On the other hand, Google supports the mandatory 
wholesaleiopen awes5 component of Frontline’s proposal, arguing that it would “ensure that at least some 
of the spectrum available in  the auction would lead to an open broadband p la t f~rm.””’~  

S4S. Iliscussion. Based on the record, we decline to restrict the D Block licensee to operating 
exclusively on a “wholesale“ or ”open access” basis. Instead, we provide the D Block licensee with 
flcxibility to provide wholesale or retail services or other types of access to its network that comply with 
our rules and the NSA. This decision is consistent with our determination, elsewhere in this Second 
Report and Order, to reJect imposing open access requirements broadly in the 700 MHz Band. We also 
note that concerns about imposing such obligations on the D Block licensee have been raised by a number 
u t  public safety commenters.”” NPSTC, for example, states that “open access” should not he a 
requirement for the commercial license associated with the pubiic/private partnership.”” NPSTC states 
that the effects of an open access environment on public safety is unknown and that, before open access is 
mandated, a numher of core issues such as “confidentiality, authentication, integrity and non repudiation 
must bc all understood, particularly in the public safety environment.””” We conclude that, given the 

WFCI E,Y Pam. W I ’  Ducker No.  06- I S 0  (filed June 7 .  2007) at 2-5. l i l J  

RCC 700 MHz Further Notice Reply Comments at 47. 

’”“ Arcadian 700 MH: Fur?her Notice Reply Comments at 5. 

I l l <  

NPSTC 700 MH: lurtlrer Norice Reply Commcnts at 9. 

See Cyen Call 700 MH: Furthe,- Notice Comments at 24-29; CTIA 700 MHz Further Notice Comments at 18, 

i l l ?  

l l l h  

l ~ i :  Alltcl 700 MH.- Further Norice Comments at 6; MrtroPCS 700 MHz Further Notice Commenls at 52-55; AT&T 
7110 MH: FiAi-t/ier Noriw Reply Comments at 16- 17: CTIA 700 MH? Further Norice Reply Comments at 12; 
MetroPCS 700 MH: Fui-f/ier Notice Reply Commcnls at 33-34: Stelera 700 MHz Further Norice Reply Commcnts 
3 1  (7. 

Cyren Call 700 MH: F-urfher Notice Comments at 26: see also id. at 29 (Commission should not tic the 
partnership to a business model with an “uncertain conmercial reception and unknown level of acceptance”). 
1 1  I*, 

Google 700 MH: F,!rfher N o f i e  Comment3 at 8-9 I ,211 

I ” ’  See.  e .8 . .  NPSTC J u l y  6,  2007 E.I Pnrtp at 2: APCO 700 MH: FunherNotice Reply Comments at 5 

NPSTC 700 MNz Further Notice Reply Comments at 8-9. Cyren Call expresses similar concerns, and states that 
tlicre are il nurnher ~f”compelling reasons lor re.jjecting the requirement the ‘open access’ ‘wholesale’ model.” 
C‘yren Call 700 MHr Fui-ther Notice Comments at 28 (stating that a shared network will have multiple levels of 
(continued..  . . I  
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put)lic/pri\ate partnership obligations adopted i l l  this Second Report and Order, it  would not serve the 
peal\ ofthe PubliciPrivate Partnerhhip to impose special wholesale or open-access requirements ( e . ~ . ,  
dc.\icc. application. or networh access conditions) on the D Block licensee specificallj. Rather, giving 
the D Block licenxe the flexibility t o  choose the comnlercial service it  will provide based on its 
determination of market needs should iniprove the viability ofthe 700 MHz PuhWPrivate Partnership 
and \er\e the intercrth of public safrt) 

With reqpect t u  the network hervices offered to public safety, we note that the negotiated 
terms adopted in thc NSA will establish consistent technical requirement.! for attachment of commercial 
arid puhlic safety devices to the networh, as necessary for appropriate network control. The Public Safety 
Broadband Licensee will also have the right to determine and approve specifications for public safety 
equipment used on  the network. to the extent that such specifications are not inconsistent with network 
coiitrd requirements established in the NSA. 

546. 

( i i )  Roaming Proposal 

547. Background. In the 700 M H ;  Further Noricc. we sought comment on Frontline's proposal 
that its proposed commercial licensee be required, as a condition of its license, to offer roaming to any 
provider with customers utilizing devices compatible with the open protocol interface of the 
Public/Pri\ate Partnership network, and that such obligation be extended to all spectrum holdings o f  the 
conirnercial licensx"" Frontline arpired that this requirement would serve as a benefit to competition 
generally and small and rural commercial providers particularly."25 

rurd areas and that access to a robust. reliable, high-quality wireless network will enable small clinics and 
niobile health care workers in  otherwise uncovered areas to access state-of-the-art IP applications such as 
remote video feeds arid the downloading of visual information."" On the other hand, CTIA, MetroPCS 
and others oppose Frontline's proposal, arguing that the roaming requirement as well as the wholesale 
requirement conflict with current CMRS carriers business models and that the Commission should refrain 
froni dictating specific business decisions for the commercial l i~ensee."~ '  Cyren Call further argues 
against the proposal, as it did with the open access and wholesale proposals, on the grounds that it "would 
cause more harm than good to take any action that will have as its effect the preclusion of existing 
wireless camers from choosing to panicipate in  the [D Block license] auction, or from choosing to enter 

(C:ontinued from previous page) 
priority access, encryption. and other forms of secured communications requiremen&, which raise significant 
uiianswered questions vis-a-vis an open access requirement). 

"" 700 MH: Further Notice, 22 FCC Rcd at 8 162 'fi 274; Frontline 700 MH;. Pirhlic SafeQ Ninth Norice Comments 
at 12-33; Frontline Mar. 6 Comments i n  WT Docket No. 06-150 at 21 

548. Supporters of the proposal contend that this requirement will promote public safety in 

Srr Frontline 700 MH: Further Notice Comments at 24-25 (roaming requirement "will promote and protect I !LT 

competitiun b y  enehling mid-sircd and rural carriers to remain viahle wireless competitors in a concentrated 
11!31.!iCt."). 

" " S e e  Frontline 700 Mli: Public Sufer? Nirith Notice Comments at 32-37; Frontline Mar. 6 Comments i n  WT 
Dockct No. 06- I SO at 2 I : CCIA 700 MHz FurtIi~r Norice Comnierrrs at 7 :  Cellular South 700 !I?"; Furfher Notice 
<'otriinerits at 19-20: Frontlinc 700 MH: Funher Notice Cominenr.s at 4-5, 14-21; Google 700 MNz Further Notice 
Corrimenrx at X-9: CCIA 700 MH: Further Notice Repi? Cunimenfs at 6-7; Cellular South 700 M H z  Fnnlier Notice 
Reply Coninienrs at 14-20, 

I ! ' '  See CTIA 700 MH: Further Notice Commerirs at 18: Cyren Call 700 M H z  Further Norice Conmerlts at 24-29; 
MetroPCS 700 MH: Furflier Notice Comments a] 52, 54; NENA 700 MHz Funher Notice Comnients at 8; CTIA 
700 M H z  F'urrlier Notice Reply Commenrs at 18: Cyren Call 700 M H z  Further Norice Reply Comnlenls at 24-29; 
MetriiPCS 700 MH: Furrher Nofire Rep/ )  Cnmnimrs at 52. 54; NENA 700 MHz Further Notice Reply Comments at 
8 .  
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i n l c  network hosting or other arrangements . . . with the winning [D Block license] bidder.""" 

broad range 0 1  issues related t o  the autonutic roaming obligations for CMRS carriers."" We conclude 
that we should defer to the broader context of the pending roaming proceeding the determination of 
w,hcther there are public interest benefits in also requiring automatic roaming to he provided by other 
commercial licensees. In addition, with regard to the D Block license specifically, we find that the 
pi-oposed roaming requirement. M-hich Frontline advocates as a benefit to competition generally and small 
and rural coninierciol providers particularly."'" is not related to the public safety purposes of the 
Puhlic/Privatc Partnership, and may, as Cyren Call argues, deter qualified carriers from seeking to bid on 
the D Block license. We will therefore not at this time impose any special roaming requirements on the D 
Bliick licensee. 

549. Discussion. We note that the Commission is already considering in  another proceeding a 

(iii) Applicability of CALEA, E911, and  O t h e r  Requirements 

550. Background. As part of its proposal on which we sought comment, Frontline asked the 
Commission to clarify that the regulatory requirements under the Communications Assistance for Law 
Entorcement Act (CALEA) and E91 I rules, as well as "other requirements applicable to retail service 
providers." do not apply to  its proposed commercial licensee."" Frontline argued that the commercial 
licensee w'ill be providing only wholesale service, that any retailer of its service will he subject to any 
"TALEA, E9 I 1, or other requirements applicable to retail service providers," and that, therefore, "no gap 
in the enforcement of these requirements will result from Frontline's proposals. 

crucial mandates, upon which Frontline's future competitors have spent and will spend millions of 
dollars,"l 133 A number of comments respecting regulatory requirements such as CALEA, E91 I ,  and 
hearing aid compatibility"'" focus on the Commission's proposed clarification in the 700 MHz 
Commrrciul Services 
Commerciul Services Norice that certain services using Part 27 spectrum should be required to fulfill 
E9 I 1 and hearing aid compatibility obligations consistent with the Commission's existing functional 
criteria for those requirements."" NENA further argues that the burden should he on parties seeking 

,91132 

55 I, USCC opposes Frontline's requested clarification, stating that "CALEA and E91 I are 

CTIA supports the Commission's tentative conclusion in the 700 MHz 

"" Cyren Call 700 M H z  Ficrrher Notice Comments at 26, 

""' See Reexamination or Roaming Obligations of Commercial Mobile Radio Servicr Providers, Automatic and 
Manual Roaming Ohligations Pcrtaining to Commercial Mohile Radio Services. WT Dockel No. 05-265, 
Mmormdrrirr Opinion & Orderatrd Nofire o,fPropm,sed Rulemaking. 20 FCC Rcd 15047, 15048 1 2  (2005)  
("Roriming Rwxaminatiorl NPRM')). 

Srr Fruntline 700 MH: Furrher Noricr Comments at 24-25 (roaming requirement "will promote and protect I,;,, 

competition by enabling mid-sied and rural carriers to remain viable wireless competitors in a concentrated 
m;irket."). 

Sre Fronllinr Mar. 26 Ex Pane i n  WT Docket No. 06-150 and 06.169 and PS Dockel No. 06-229 at 8. See also 
47 C.F.R. $ 20.18 (cstnhlishing E91 I requirements ror CMRS providers): 5 U.S.C. $ 603 (CALEA); 47 C.F.R. Part 
I, Subpart Z (cstahlinhing requirements under CALEA). 

""See  Frontline Mar. 26 Ex Purte in WT Docket No, 06-150 and 06-169 and PS Docket No. 06-229 al 8. 

l l i l  

, , : I  USCC 700 MH: Furfher  Norice Comments a1 2 I 

Secrinii 68.4(a j of rlie Commissiori 's Rules Governing Hearing Aid-Compatible Telephones, Report and 1111 

Ordcr. I X FCC Rcd 16753. 16764-66 (2003). 

'"I Srr 700 h?"?, Coniinercial Services Notice, 22 FCC Rcd at 9388-90 ylpl 99-103. 

See, e.g., CTIA 700 MHz Commercia/ Seivices Norice Comments at 2 1 ("With respect to wireless services, such ! , l o  

an approach is dictated hy the public safety and public interest determinations underlying the Commission's E91 I 
ccontinued.. . .) 
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ewi ip t ion  from EO1 I obligations to f i l e  for a waiwr,"'7 By setting the expectation that the 
C~ititmission's E9 I I ru le \  wi l l  be applicahle t o  cervices operating in the 700 MHz Band, NENA believes 
that the repeated nilentakings and costly retrofitting that occurred in the past may he avoided."'" In i t s  
more treccnt filings. Frontline modifies i t s  original proposal and now proposes that the commercial 
liccnsee wil l  hr subject t u  CALEA requirements and that i t  must "ensure that the shared network w i l l  not 
inhibit \er\ice-\pecific requirements, wch  as E9 I I, provided by retailers o f  commercial services using 
the shurcd netuorh . ' ' ' ' " J  

552.  Discus.sion. We declinc to categorically exempt .services offered by the D Block licensee 
from 1 3  I 1 ,  CALEA. and other regulatory requirements. Instead, we clarify that E91 I ,  CALEA, and 
orher regulatory requirements wi l l  apply to services provided using Public/Private Partnership spectrum 
to the extent and only to the extent that these requirements apply to similar services provided elsewhere i n  
the 700 MHr Band. We have only recently concluded that the E91 I requirements established in Section 
20 I8 of our ruieh \$ill apply to dll corniiiercia! Eiohile radio :ervices, including such service.; throughout 
the 700 MHr Band, that meet the functional criteria in Section 20.18(a).1"0 and we see no reason to 
revisit  that decision.'"' We defer m y  further examination o f  regulatory applicability to a more concrete 
and particular context. r . g . ,  if service providers seek clarification regarding the applicability of a specific 
regulatory requirement to  their specific service."" 

553.  Wc also nott that, even though the D Block license for spectrum in  the "D Block" hand 
"ill hc issued pursuant to Part 27 of the Commission's rules, the licensee wi l l  he required to comply with 
other rule pans, which are applicable lo the other commercial 700 MHz hands, unless otherwise stated in 
this Second Report and Order.'"' Some of these rule parts wil l  he applicable by virtue of the fact that 
they apply to all licensees and others wi l l  apply depending on the type of services the D Block licensee 
provide. For example, the D Block licensee wi l l  he required to comply with the practices and procedures 
listed i n  Pan I of our rules for license applications, adjudicatory proceedings, etc. In addition, to the 
extent the licensee provides a Commercial Mohile Radio Service, such service would be subject to the 
provisions of Part 20 o f  the Commission's rules, along with the provisions in Part 27.Ii4 Part 20 applies 
to all CMRS providers, even though the stations may he licensed under other pans of our rules. 

(Continued from previous page) 
and HAC rules, as well as fundamental principles of regulatory parity."); see ulso NENA 700 MHz Comnierciul 
Srnzicr Noricr Comments at 6 (Commission should make the E91 1 requirements of Section 20.18 of the 
Ctmnrission's rules applicahle to all services opcrating in the 700 MH2 Band that mcet the functional criteria set 
forth i n  Section 20.1X(a) of the rulcsj. 

I"- NENA 700 MH: C o ~ i ~ ~ n ~ r c ; u l  Senice.s Nor iw  Comments a1 6. 

I l j .  l d  

Frontline Ju ly  1. 2007 t;X Purrea1 1-2. , , 7.J 

' : I "  See 700 M H ;  Reppurr u ~ i d  Ordrr. 22 FCC Rcd at 8108-2 I yl'j 120- 150. We note that while the Commission 
cmcludcd that provider5 oldigital CMRS in the 700 MHz Commercial Services Band, among others. should he 
x h j e c t  to hearing aid-compatibility requirements. i t  declined to impose such requirements until an appropriatc 
icchnical standard for cornpatihilily i s  cstahlishrd. and i t  estahlished a 24-month period to providc time for the 
deieli)pment of such 3 standard. See id. at X I O X - 2 1  yl¶ 142-150. 

Wc i11o note thaf we are not mandating wholesale services in this band 11.11 

"" We therefore express no opinion as to the applicability of any particular regulatory obligation to providers of 
wholesale hroadhand network capacity. 

""See ,  r . ~ . .  l!pper 700 MH: Report uird Order. I S  FCC Rcd 476. 509-513 m81-92 (2ooO). 

47 C.F.R. Part 20 ,,I, 
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I \ ' .  PROCEDURAL MATTERS 

A. Regulatory Flexibility Act 

4 %  Pursuant to the Regulatory Flexibility Act of 1980. as amcnded (RFA),"" the Final 
Regulamy Flexibility Anal\i\iy (FRFA) Cor the Second Report and Order is set forth in Appendix C. 
Although Section 21 3 ( 1 1  the C:onsolidated Appropriations Act 2000 provides that the RFA shall not apply 
t o  the rules arid competitive bidding procedures for frcquencies in the 746.806 MHz Band,"" we 
nebertheless believe that i t  would serw the piihlic interest to analyze the possible significant economic 
impact of the policy and rule changes i n  this hand on small entities. Accordingly, the FRFA in Appendix 
C nf this  Second Report and Order include5 ;in analysis of this impact in  connection with all spectrum that 
ta l l \  within the scope of the Second Report and Order, including spectrum in  the 746-806 MHz Band. 

B. 

555.  

Paperwork Reduction Act of 1YY5 

The Second Report and Order contains both new and modified information collection 
requirements subject to the Paperwork Reduction Act of 1995 (PRA), Public Law 104-13. It will be 
submitted to the Office of Management and Budget (OMB) for review under Section 3507(d) of the PRA. 
O.MB. the general public, and other Federal agencies are invited to comment on the new information 
collection requirements contained in this proceeding. Comments should address the following: (a) 
whether the proposed collection of  infurmation is necessary for the proper performance of the functions 
of the Commission, including whether the information shall have practical utility; (b) the accuracy of the 
Cnmmission's burden estimates; (c) ways to enhance the quality, utility, and clarity of the information 
collected; and (d) ways to minimize the burden of the collection of information on respondents, including 
the use of automated collection techniques or other forms of information technology. In addition, the 
Commission notes that pursuant to the Small Business Paperwork Relief Act of 2002, Public Law 107- 
198, see 43 U.S.C. 3506(c)(4), we previously sought specific comment on how the Commission might 
"further reduce the information collection burden for small business concerns with fewer than 25 
employees." In this present document, we have assessed the potential effects of the various policy 
changes with regard to information collection burdens on small business concerns, and find that there are 
no results specific to businesses with fewer than 25 employees. In addition, we have described impacts 
that might affect small businesses, which includes most businesses with fewer than 25 employees, in the 
FRFA in Appendix C, irfra. We note, however, that Section 213 of the Conso1idate.d Appropriations Act 
2000 provides that rules governing frequencies in the 36 megahertz of the spectrum in the 746-806 MHz 
Band allocated for commercial use become effective immediately upon publication in the Federal 
Register without regard to certain sections of the Paperwork Reduction Act."" We are therefore not 
inviting comment on any information collections that concern those frequencies. 

\'. ORDERING CLAUSES 

214. 215, 222(d)(4)(A)-(C), 222(f), 222(g), 222(h)(l)(A), 222(h)(4)-(5), 229, 251(e)(3), 301, 303, 307, 
308, 309. 3 IO, 3 I 1 ,  3 12, 3 16, 324, 33 I ,  332, 333, 336, 337, 403, 503, and 7 IO, of the Communications 
Act of 1934, as amended. 47 U.S.C. $9 151, 154(i), 155, 157, 160, 201, 202, 208,214,215, 222(d)(4)(A)- 
(C),  222(1). 222(g). 222(h)(l)(A). 2221h)(4)-(5), 251(e)(3), 229, 301,303,307, 308, 309, 310, 31 I ,  312. 

556. Accordingly. IT IS ORDERED that pursuant to Sections 1,4(i), 5 ,  7, I O ,  201, 202.208, 

' W i  See 5 U.S.C. 8 604 

In particular. this exemption extends to the requirements imposed by Chapter 6 of Title 5, United States Code, 
Scclion 3 of the Sinall Business Act ( I ?  [J.S.C. 632) and Sections 3507 and 35 12 of  Title 44, United States Code. 
Consolidated Appropriations Act 20U0, Puh. I.. No. 106-1 13, I13 Stat. 2502. Appendix E, Sec. 213(a)(4)(A)-(B); 
s w  145 Cone. Rec. H12493-94 (Nov. 17, 1999): 47 U.S.C.A. 337 now at Sec. 213(a)(4)(A)-(B). 

I I l b  

Id. 1 1 4 :  
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