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LEVENTHAL SENTER & LERMAN PLLC

B A ,Augu$1 %7, 2007

[JIoHN W, BAGWELL (-MAlL
(20206 2767 JBAGWELLELSL-LAW.COM
Via Hand Delivery HLED/ACCEPIED
Ms. Marlene H. Dortch AUG 2 7 2007
Secretary Fe‘jefa'g#mmuiﬂicaﬁons Commission
. . i
Federal Communications Commission e of the Secretary

249115

445 12th Street, S'W.
Washington, DC 20554

Re:  Petition for Declaratory Ruling
MB Docket No. 07-170

Drear Ms. Dortch:

Attached is a date-stamped copy of a Response to Petition for Declaratory Ruling
(the “Response”) filed with the Commission on May 25, 2007 in response to the Petition for
Declaratory Ruling (the “Petition”) in the above-captioned docket on behalf of Educational
Broadcasting Corporation (“EBC™).

The Commission subsequently released a Public Notice in response to the Petition
on August 8, 2007. EBC hereby resubmits its Response so that it can be filed in MB Docket
No. 07-170. EBC also anticipates filing Comments in respone to the Public Notice.

If there are any questions regarding this matter, please contact the undersigned

counsel.

Respectfully yours,

John W. Bagwell
Enclosure , “. 4 0 ’} -
cc: Eloise Gore
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20054

In the Matter of

)

Classification of V-Me Media, Inc. ; F "—ED/ACCEPTED
)
)

As a Qualified Programmer for Purposes MAY 2 5 2007
Of Carriage Obligation Under Section 335 Federal Communigay,
ma‘oﬂSCOUHHGQOn

of the Secratary

To: The Commission
Atin: Chief, Media Bureau

RESPONSE TO PETITION FOR DECLARATORY RULING

Educational Broadcasting Corporation (“EBC™), licensee of WNET(TV), Newark,
New Jersey (Facility [D No. 18795), by its attorneys, hereby responds to the Petition for
Declaratory Ruling (the ““Petition™) filed by the Hispanic Information and
Telecommunications Network, Inc. (“HITN) on May 18, 2007 asking the Federal
Communications Commission (the “Commission”) to determine that V-Me Media, Inc.
{“V-Me™) does not qualify as a national educational programming supplier under Section
25.701 of the Commission’s rules. HITN appears to have made several incorrect
assumptions, including the assumptions that V-Me is the programmer of a reserved
channel on the EchoStar Dish Network systermn and that V-Me is in negotiations with
DirecTV, Inc. to program a reserved channel on its direct broadcast satellite (“DBS™)
system. EBC is filing this response to clanify that EBC is the programmer of a reserved
channel on EchoStar’s Dish Network and EBC is negotiating with DirecTV to program
one of its reserved channels. To EBC’s knowledge, V-Me does not program a reserved

DBS channel, nor is it seeking to do so.
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The Commission’s rules require DBS providers to reserve four percent of their
channel capacity for use by “qualified programmers” to program “noncommercial
programming of an educational or informational nature.” 47 CFR § 25.701(f). The
Commission’s rules also set forth several categories of entities that constitute qualified
programmers for reserved channels. 47 CFR § 25.701(H)(2).

Among the categories of qualified programmers are noncommercial educational
broadcast stations as defined in Section 397(6) of the Communications Act of 1934, as
amended. 47 CFR § 25.701(f)(2)(1). WNET(TV) is such a noncommercial educational
broadcast station, and thus qualifies as a “qualified programmer™ permitted to program a
DBS reserved channel.

Another category establishes that noncommercial entities with an educational
misston are qualified programmers. 47 CFR § 25.701(f}(2)(v). The Commission uses the
tax code’s definition of “non-profit” to determine whether an entity is an eligible national
educational programming supplier.l EBC is a New York educational, noncommercial
corporation that has received non-profit, 501(c}3) status. Therefore, EBC is a “qualified
programmer” permitted to program a DBS reserved channel.

WNET(TV), along with numerous other public television stations nationwide,
broadcasts programming obtained from V-Me on a digital muiticast channel. This
programming consists of high-quality, Spanish-language content addressing a variety of
1s5sues of importance to Latinos and society as a whole. Included in the programming are

Spanish-language versions of several EBC/WNET(TV) award winning public television

' See Implementation of Section 25 of the Cable Television Consumer Protection and
Competition Act of 1992, Report and Order, 13 FCC Red 23254, 23290 (1998) (“Cable
Act™).
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programs, including Nature, Great Performances, Religion & Ethics Newsweeklv, A.LR.,
Wide Angle, Cvberchase, and Franny's Feet.

Earlier this year, EBC entered an agreement with EchoStar to program a reserved
channel on its Dish Network with noncommercial programming of an educational or
formational nature. The Commission has not defined noncommercial programming of
an educational or informational nature, but instead has given qualified programmers
discretion in choosing such programming.* EBC/WNET(TV) concluded that the V-Me
programming it broadcasts on its digital multicast channe! constitutes noncommercial
programming of an educational or information nature, and programs that content on the
Dish Network reserved channel for which it is a qualified programmer. In addition, EBC
is In the process of negotiating to program a reserved channel with DirecTV.

Gtiven the public interest benefits that flow from the satellite broadcast of high-
quality, Spanish-tanguage educational and informational programming, it is important
that the misunderstanding contained in the Petition not impair EBC/WNET(TV)'s ability
to negotiate for a reserved channel on DirecTV or other providers. Because the Petition

is predicated on incorrect assumptions, the Commission should expeditiously dismiss it.

* See Cable Act, 13 FCC Rced at 23293,
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EBC has responded to the Petition to correct the factual errors on which it is
based. For the foregoing reasons, EBC respectfully requests that the Petition be
dismissed.

Respectiully submitted,

EDUCATIONAL BROADCASTING
CORPORATION

Johin W. Bagwell

Leventhal Senter & Lerman PLLC
Suite 600

2000 K Street, NW

Washington, DC 20006-1809
(202) 429-8970

May 235, 2007 Its Attorneys




CERTIFICATE OF SERVICE

[, John W. Bagwell, hereby certify that copies of the foregoing Response to
Petition for Declaratory Ruling of V-Me Media, Inc. were served this 25th day of May
2007, on the following parties via Electronic Mail, unless otherwise noted, at the

following addresses:

Damiel Gonzalez

Office of Chairman Martin

Federal Communications Commission
445 Twelfth Street, SW, Room 8-B201{
Washington, DC 20554
Daniel.Gonralez@fce gov

John Branscome

Office of Commissioner Copps
Federal Communications Commission
445 Twelfth Street, SW, Room 8-Bl15
Washington, DC 20554
John.Branscome @ fcc.gov

Barry Ohlson

Office of Commissioner Adelstein
Federal Commumcations Commisston
445 Twelfth Street, SW, Room 8-C302
Washington, DC 20554
Barry.Ohlson@fec.sov

Aaron Goldberger

Office of Commissioner Tate

Federal Communications Comrmission
445 Twelfth Street, SW, Room 8-A204
Washington, DC 20554
Aaron.Goldberger@fec.goyv

Angeta Giancarlo

Office of Commissioner McDowell
Federal Communications Commission
445 Twelfth Street, SW, Room 8-C302
Washington, DC 20554
Angela.Giancarlo@fec.gov

*Via Umited States Postal Service
#245353

et g <Pt -+ < BT

e

et s 1 s Al e i B, E78

Monica Desax

Media Bureau

Federal Communications Commission
445 Twelfth Street, SW, Room 3-C458
Washington, DC 20554

Monica.Desai @fcc.gov

Rosalee Chiara

Media Bureau

Federal Communications Commission
445 Twelfth Street, SW, Room 3-A802
Washington, DC 20554
Rosalee.Chiara@ fcc.gov

Rudolph J. Geist, Esq.*

Eric E. Menge, Esq.

RIJGLaw LLC

1010 Wayne Avenue, Suite 950

Silver Spring, MD 20910
Counsel for Hispanic Information and
Telecommunications Network, Ine.

Carmen DiRienzo, Esq.*
President

V-Me Media, Inc.

450 West 33™ Street, 6™ Floor
New York, NY 10001
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