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1. Introduction

On April 27, 2007 Qwest Corporatjion ("Qwest") filed petitions for forbearance
. I

pursuant to 47 U.S.C. Section 160(c) in the Denver, Colorado. Minneapolis-St. Pau4.

Minnesota, Seattle, Washington and Phonix. Arizona Metropolitan Statistical Area,s

("'MSAs"). On June I, 2007, the Wire· e Competition Bureau ("Buteau") issued a

public notice establishing; a schedule for :comments and reply comments on Qwest's,
I

petitions for forbearance in all four ofthe affected MSAs. Subsequently, on July 6, 2007,

at the request of the Arizona ColJ'Owwf Conunission ("Arizona Conunissioo'') the

Bureau granted an extension of time to fiIr comments and reply comments. Under the

new schedule, comments on the petitiorlsare due on August 3:1, 2007 and reply

commentS by October 1, 2007.

In its Petitions, Qwestasks te Federal Communications Commission

("Commission") to forbear from a~~ying roop and transport unbundling purS\lant ~o 41

U.S.C. §§ 251(c) and 271 (c)(2)(B)(u). <Mest also seeks forbearance from the dommant

carrier tariff requirements set forth in P , 61 of the C()mmission~s rules for its mass

market and enterprise. services and from .ce cap regulations also set forth in Part 61.



Qwest further seeks forbearance from Ithe Computer ill requirements including

Comparably Efficient Interconnection ("C ")and Open Network Architecture ("ONA')

requirements. Finally, Qwest seeks forb atance 'from dominant carrierrequireroents

arising under Section 214 of the Act and p' 63 of the Commission's rules regarding the

process for acquiring lines, discontinuing s .ces and making assignments or transfers of

control.

The Arizona Commission is the .tate agency with regulatory authority over

telecommunications carriers providings+ in Arizona. The Amana Commission is a

constitutionally created agency with exclusive jurisdiction over the intrastate rates

charged by public service corporations in~zona.

The Arizona Commission has ptopbunded innumerable data requests to Qwest,

Cox and other Competitive Local EXChangJ'Carriers ("CLECs") providing service in the

Phoenix MSA to as.ce$int:he CQJTent stat of competition and make a determination to

what extent, if any, the Arizona Conunissi c:ould support Qwest's petition. Collection

of this data,and the corresponding anal is, are still ongoing and final conclusions

regarding the market data are· not aVail~le at this time. The Arizona Commission

intends to have final observations reg~ ing the data it has collected in its Reply

Comments in this Docket. :However. the . ona ColIlIilission has a number of initial

observatioils and concerns which the na Commission asks the Buteau and the

Commission to consider in its evaluation of west's petition.

Several events have occurred since e Commission entered its forbe~ance order

in the Omaha easel, Which should inform e Commission with regard to any findings it

may make on the p.ending Qwest petitions. McLeod Telecommunications Services, Inc.

("McLeodUSA") recently filed a Petition r Modification oIthe Commission's Omaha

I Petition o/Qwest Corporation for Forbearance PUt'uan/ tiJ~Z .MS.C § J60M in the Omaha ..
Metropolitan StatisticalAretl;~ we Dacke/No..04-22 .. CiJmmrsslon. FCC 05-170; Memorandum Op:tniOIl
and Order; Adopted: September 16? 2005 Released: 'ecember2, 2005 ("Omaha Otd&"),
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Order based upon significant price inc es by Qwest in affected wire centers. In

addition, a Report was subnritted by th United States General Accounting Office

("GAO,,)2 to the Chairman of the Co~ittee on Government Reform, House of

Representatives, in November, 2006, whkh noted several concerns regarding special

access policies and pricing at the interstat level. While the Arizona Commission does

not have first hand knowledge of the ev ts leading up to these filings, they are both

post-Omaha occurrences, which suggest at some modification of the approach with

respect to forbearance from domin~t carrier requirements and 251 (c) transport

unbundling obligations taken by the Co ssion in the Omaha Order is necessary.

The Arizona Commission also be ·es that the Commission should review the

current state of competition in Omahaapd what effect forbearance has had on the

markets, including the ability of CLECs ~ effectively compete since the Commission's

gra.nt of forbearance to Qwest in that martet. For CLECs that are dependent on piece

parts of Qwest's wholesale network, the Faha experience suggests that some of the

Commission's findings in the Otnaha Order should be reconsidered.

The Arizona Commission also luis reservations as to the appropriateness of

granting Qwest's forbearance in whole or i part given that the Triennial Review Remand

Order ("TRRO'') has not been fully iinple ted yet in the Phoenix MSA. Qwest and the

CLECs have entered into a recent Settle ent Agreement regarding application of the

TRRO criteria with respect to Arizona w e centers which is still pending before the

Arizona Commission for approval. The Arizona Commission would be particularly

concerned if the results of the Bureau' forbearance analysis were to result in a

significantly different outcome from thatlwbich would oCcur from a TRRO analysis,

based solely upon Cox's presence in those ire centers.

2 GAO: FCC Needs to Improve its Ability tiJ Mani rand Determi1le t11e Extent (j!Competition in
Dedicated Access Services, Dated November 2006 AO R¢pQrt).



Competition in the Phoenix MSA1.. hy service type and class ofcustomer. It

is evident to the Arizona Comnrission, ilia analysis of Qwest's petition should be more

granular than just an examination of the ass Market and Enterprise Market segments.

The Arizona Commission reconunends tha analysis be performed at a zip code level and

that indepl:mdent consideration be given to sidential, small business (1-31ines), medium

business (4 to 100 lines) and hirge businesscustorn'ers (101 + lines):)

The Arizona COmnllssion reeo . s. like the Commission, that Qwest must be

given more flexibility to compete where it is facing significant competition from others.

To aehievethis, the Commission, using po t-Omaha data, should perhaps look at striking

a more informed balance between the regulatory requirements left in place and

requirements from which forbearance is ted.

As the Commission recognized in .ts Omaha Order, what is appropriate in one

market may not be appropriate in another arket. As l:l.re$ult. the Commissionstl:lted that

it would examine petitions of this natur on a case by case basis. In addition, the

Commission now has information to veri whether its findings and conclusions in the

Omaha Order wereapprQpriate. The Arij'Zna Commission's initial observations are that

strict app~cation of the analysis in the ~m ha ~rdf!r is no longer .ap~ropriate and needs

to be reVIsed based upon more recent 1 rmation. . The. ConumsslOn needs to tak.e a

fresh look at the extent of forbearancel granted In Omaha, and make appropnate

modifications as necessary to ensure that competition will be promoted by any actions it

takes in the Phoenix MSA.

n. The Forbearance Standard

The Staildard for granting forbece is contained in 47 U.S.C. Section HiD.

That Section ofthe 1996 Act provides:

:) F~I purposes ofits !R0 revie~sJ the COJDilliSSi?n

i
·bas~finedMass Markets as residential and small

busmess and Enterpnse as mediurnand Jar&e bUSlO SS.
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"SEC.IO COMPElION IN PROVISION OF
TELEC -MMUNICATIONS SERVLCE.

(a) REGULATORY FL XlBILITY - Notwithstanding section
332(c){1)(A) of this Act, e Commission shall forbear from
applying any regulation r any provision of this Act to a
te1ecommunic3!i0 n.S carrier qnelecommunications service, or class
of telecommUnIcations carriFs or telecommunications services, in
any of soine of its or therr. . o~phic markets, if the Commission
detennii:les that-- .

(1) enforcement f such regulation or provision is not
necessary to ensure that the charges, practices,
classification, or regulations by, for, or in
connection th that telecommunications carrier or
telecommuni atlons service are just and reasonable
and are not 'ustly orunreasQnably dis.criminatory;

(2) enforcement f such regulation or provision is not
n~essaryfor rhe protection ofconsumers; and

(3) forbearance !from applying such provision or
regulation is ~bnsistentwith the public interest.

(b) COMPETITIVE EFFECT to BE WEIGHED- In making the
detennination under ~ubsection (a)(3), the Commission shall
consider whether forhea.ratlce from enforcing the provision or
regulation will promote co~petitivemarketconditions, including
the extent to.which .such tprbearan~e ~n enh~ce competition
among provIders of tel~onunumcatlons serviCes. If the
Commission detennmestl;'at such forbearance will promote
cornpe~tio~. among prOvid

1
'o~ telecommunic~ti~ns servi~es." that

determmatlon may be the aslS for a CommiSSlon finding that
forbearance is in the public· tcrest"

In its Petition, Qwest seeks forbejCe 'from its loop arid transport unbundling

obligations under 47 U.S.C. §§ 251(C)j and 271 (c)(2)(B)(ii). Qwest also seeks

forbeax:m~e from the do~t carrier iff requ~ents se~ f~)J1h in. Part 61. of the

COIi:i1nISSlOn'S rules for Its mass market ;and enterpnse seTVlCes and from pncecap

regulations also set forth in Part 61. Qwes further seeks forbearance from the Computer

ill requirements including Comparably fficient Interconnection C'CEf') <rod Open

Network Architecture ("DNA") requirem ts. Finally, Qwest seeks forbearance from

dominant carrier requirements arising und r Section 214 of the Act and Part 63 of the

Commission's roles regarding the process lOT acquiring lines, discontinuing services and

;5
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making assignments or transfers ofcontrol. Unless Qwest's Petition requests forbearance

from specific subparts of these requirem ts, the specific subparts not referenced by

Qwest in its Petition should not be tons' ered by the Co:mmission in its forbearance

ailalysis;

III. The Omaha Standard

The Commission notes in its Omah Order that it essentially used the framework

set forth in the LEe Classification Order to detemrine whether a ca,rrier is dominant.

Under that framework, the Commissio : 1) delineates the relevant product and

geographic markets for examination ofmatket power; 2) identifies finns that are current

or potential suppliers in that market; Jd 3) determines whether the carrier under

evaluation poss~sesindividual market po er in that market. The·Commission then uses

this information to inform it in making its terminations under the Section 10 standards.

A. Dominant Carrier Re4i1ir ments and Forbearance - Relevant Product
and Geographic Markets r Examination ofMarket Power

1. The retail market sho ld be examined based upon zip code and
wire center data

. In. the o~aha Order,. the CO~is1ion.stated that Qwest fil~ ~etail market da~a

regar~g the entire MSA, Wlthollt dlSaggr1gatin~ the state ofcompetitlOD by county, ZIp

code, Wll'~ center .or other ~re narro~ g1graphlC market.
s

~h~re.fore, for the purposes

of analyzmg dommant carnerreguJation Of Qwest, the COmmISSIOn defined the relevant

geographic market to be Qwest's service· in the Omaha MSA.6

4 Regulatory Treatment ofLEe ProviSion ofIntehange SerVices Originating in the LEe's Local
EXchange Area, CC Docket No. 96-149, Second Report and Order in CC Docket No. 96:--149 and Third
Report aM. Order in CC Docket No. 96~61, 12 FCC!Rcd 15156 (19Q7)("LEC Cla,fsificatlon Order").
S Omaha Order at para. 23.
~·ldat para. 24.

6



The Arizona Commission believes Lamore aconra!e resnl! may be aebieved by

examining the data on both a zip COdeand
l
wire center basis. The Arizona Commission

has collected extensive data on retail camp titian on both a zip code and wire center basis

and will present that in its Reply Commen . in this proceeding~ The Commission may

obtain the most accurate results if the anal is is focused on a zip code basis. It is likely

iIi the Phoenix. MSA to produce a differen result than if strict application of the criteria

from the Omaha Order is used?

2. More granular an ·sis of the business market i~ appropriate

In the Omaha Order, for pmposes f evaluating Qwest's request for relief from

dominant carrier regulation, the COmmission analyzed the level of competition in the

mass market (residential consumers and mall business customers) and the enterprise

market (medium-sized and large business c tomers). The Arizona Commission believes

that tor the Phoenix MSA, the Commissio should separate its analysis of the business

market into the following three groups: )smaU business (under 4 lines), 2) medium

business (4 - 100 lines) arid 3) large usiness (above 100 lines). The Arizona

Commission has requested and received information from carriers using this more

detailed data and will present its.conclusio .after further analysis.

B. Dominant Carrier Requir ents and the Retail Market M Competitors
and the Extent that Qwest ossessesMarket Power

Wi~ respect. to the iht~tatem~lt in Arizona, Qwes~f~ seeks ~orbearance

from certaIn donunant camer requu~ents. The CommIsSIon descnbed those

requirements in its Omaha Order:

'l)nder Title;: IT of the Act tb.e Commissiop- traditionally has applied a
variety of regulations to c~ rs in order to protect consumers from unjustt

7 The fotmat or granularity of the information&ub . cd by Qwest should not control the definition of the
appropriate markets at issue. The: Arizona Commiss on has collected the information on a much more
granular level t~n that providedby Qwest and will ke this information available in its Reply
Comments.



unreasonable, .and unreason./ y discriminatory rates and practices. These
regulations in7lude ~eqUireme~ts arising under.section 211 related to transrer
control. and discont1Uuance~ cqst-supported tariffing requrrements1 and pnce
regulation for services falling -under the Commission's jurisdiction.H

The Arizona Cormnission agrees t the Commission should analyze the e",tent

of retail competition in the relevant marke .in Arizona to determine whether forbearance

from any ofthe interstate dominant carrier .equirements is appropriate. Further, as in the

Omaha Order, the Commission should limIt its considerationto the rules and regulations

that Qwest specifically identified in its Peti~on. .

At this time,.the Arizona ComnrlSSitn is still in the process of conducting detailed

data analysis that will be concluded in tim· for the reply c.omrnents deadline.of October

1, 2007. The Arizona Commission, can owever at this time, offer certain high-level

observationS regarding the available data. m the Phoenix MSA.

1. The Phoenix MSA

The Phoenix MSAconsists of64 est Wire Centers and contains approximately

200 Zip Codes. The Phdenix MSA inc1 des Maricopa County; the largest county by

population in Arizona. and Pinal Count and it extends from Cave Creek, north of

Phoenix, to an area just north of Tucson Arizona. The Phoenix MSA is the highest

population growth area in Arizona, inde· one ofthe highest growth areas in the United

States. Qwest, however, does not serre all markets in the Phoenix MSA as the

Incumbent Local exchange Carrier ("ILE~l Therefore~ the relevant market for QwesCs

petition for forbearance should be limit4d to its service area in the Phoenix MSA,
. . I d .

disaggregated on a zip code basis or. intbealtemative, ona zip code an .wire Cehter

basis.

a. The Retail esidenceMarket

1. Cable.· lepbony

Since the implementation of the 1996 Act, the Phoenix MSA has become

increasingly dominated by two LocalExc ange Carriers ("LEes'') -the dominant ILEe
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in Arizona, Qwest Corporation, and the dominant Cable Provider in Arizona, Cox

Communications ("Cox"). In this regard, e Phoenix MSA shares some similarity to the

Oinaha MSA for which the Commission granted limited forbearance, As in Omaha,

Qwest is the dominant ILEC and Cox is the dominant cable based provider.

2. Wireless Serviees

While the Arizona Commission has perfonned no independent studies of its own,

the availability of wireless to tesidoneef- appears to he wide-spread and has

reached a. point where the number of wireless phones approximates or could actually

exceed the number Qfwireline access lines ~ Arizona

We do not believe that Qwest presJted sufficient data in its Petition to determine

the extent that wireless service is actually a substitute for main line service. Again, while

the Arizona Commission has not penoon any independent studies 00 wireless use in

the Phoenix MSA, the Arizooa Comiriissi believes residence customers still favor the

use of wireless service mQreas a substit te for additional line service than main line

service. The Arizona Commission has se no evidence that residence customers favor

the direct substitution ofmain line service y wireless to a degree that forbearance should

be based ort this factor. This is consistent 'th the Commission'S findings in its Omaha

Order. I
3. Voice o~er the Internet Protocol ("VoIP") Services

. While theArizona C~i••ion t~es \hat ~e number of VoIP providers

servmg the Phoemx market continues to grpw. It has no mdependent data to suggest that

the market share ofVolP is significant.

Qwest's Petition does not contain ufficient data to suggest that these providers

constitute a significailt competitive pre8en yet. The Arizona CQmmissi(,)n is not aware

of any market share or service area data fo any of the VolP providers listed in the Qwest

'9
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5.

Petition.s Certainly. no VoIP ptoviderserving the Phoenix MSA have the level of

customer repognition as that of Qwest, Co or any other CLEC. VoIP services continue

to undergo the difficult transition from bryonic to introductory to mainstream. The

Arizona Commission doubts that VoIP hasl reached. the "S,.Cutve~' service state where it

can even be considered to have fully ~rged from the introduction level for rnass~

. . I..
market, resIdence customers. VoIP shoul not be consIdered a senous local exchange

service alternative for wirelineservice.

Absent additional information, th Arizona CQmmission believes that VolP

remains a nascent service hampered toda by technological and legal issues9
, a total

dependence on broadband deployment, and questionable safety features and standards.10

4. Other LEes Utilizing Qwest's Network

The extent of competition in ther ideritial market by CLECs utilizing Qwest's

network has fallen precipitously since the nbundled Network Element-Platfonn ("UNE

P") was no longer available under Sectio 251(c). The Arizona Commission is aware

that CLECs continue to exit the residenti local exchange service rather than enter it.

During its August Open Meeting, for ex pIe, the Arizona Commission approved an

application by an AT&T affiliate to withdr w from the residential local exchange s,ervlce

throughout Arizona.

Section 10 Criteria - Forbearance from Dominant
Carrie Requirements in the Arizona Residence
Marke.

With respect to forbearance from interstate dominant cattier regulation in the

residential market, the Arizona Commissi n offers no opinion at this.time, until it has

completed its analysis of the data that has b en $ubmitted to it.

8 At teast one provider that Qwest's lists as provi g service in the Phoenix MSA (Sunrocket) closed its
Sl,m'ice in July Z()07 in an abrupt manner, and is no er providin~service. . .
9 VeriZon Services Corp. v. Vonage Holdings Corp.,2007 WL 528749 (E.D.Va. 2007)
10 For example, ''This Is an Emergency 911 is ajok for VoIP customers;'; By Ben Smith;
.Sept. 8. 2004; http://slllte.comlidl2106424/; 1'VQIPE911 services stillnot a guarantee"; June 21, 2006;
by Michael Sciannarnea; http://voip.weblogsinc.co .2006/06l211voip-and-e911-services-still-not-a
guarantee!.



6. Summ ry

Qwest faces. significant competitio from Cox in the Phoenix MSA residential

local exchange market, Qwest faces r 'ted competition from CLECs which are

dependent upon piece parts of Qwest'setwork to provide service or which resell

Qwest's service. The Arizona Commissio will present more detailed data regarding the

extent of this competition in its Reply CE·ents. Qwest has not demonstrated in its

Petition, nor does the Arizona Commissio have any evidence at this time, that wireless

providers and VoIP provider~ pose any s gnificant local exchange competition at this.

time r
b. Dominant tarrier Requirements and the Retail

Business Mal ket

1. Cable !lePhony

The available data suggests that c Ie telephony has a growing presence in the

business market. Cable providers, such ICox, have largely focused on the residence

market but are moving into the business ·ailcet. For example, in an August 27; 2007·

article, Cox was identified as one of the top fourethemet providers for business11.

The Arizona Commission has not neluded its analysis of the data available for

the, Phoenix MSA but does expect that cable telephony by Cox is contriputing. to the

competitive nature of the· business IDea,! exc

As indicated above. the Arizona Co 'ssion Qelievesamore granular analysis of

the business market is warranted in the1PhoeniX MSA. The Arizona Commission

recommends the following breakdown: If small business (below 4 lines), 2) medium

business (4 - 100 lines)l and, 3) large busin s (above 100 lines).

II Cox Joins Top Four Ethernet Providers; !!!h~1...!U!.f!-'!,te~l~ec!!!h~'cl~(:,.!!:!caJ2~'~O~07!.!../O~.81~·c~o~x-;;J.l·o~in~-to~· I!--fi~o:.!!:ur!..-"-e~th~e~m-'.:::etz..~

ptoviders~att"lead-softens/.

[I
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2. Other

There are sevenil CLECs with a . ignificant presence in the Arizona business

marketplace. But as will be discussed bel· ,the!!e carriers are dependent upon Qwesfs

wholesale network elements;

The Arizona Commission strongly believes that CLECs without their own last

mile facilities, serving the business market ay notbeable to compete with either Qwest

or Cox, who have their oWDstandalone etworks, if forbear~ce of the unbundling

obligations under Section 251(c) is gran as discussed below. This forecasts the

emergence of a situation similar to that see in the Residence Market, one dominated by

two providers - an ILEC (Qwest) and a Cab e Provider (Cox).

It is also significant that the Arizon business markets continue to undergo drastic

changes,particularly with respect to merge and acquisitions. Consolidation ofte1ephone

providers has been occurring at a rapid peas demonstrated by the following list of

mergerS and acquisitions:

• SHC acquisition ofAtr&T
• AT&T acquisition otiBellSouth
• Verizon acquisition MCl
• Eschelon acquisition fMountain Telecommunications
• Integra acquisition 0 Electric Lightwave
• Integra acquisition 0 Eschelort
• Sprint~cquisitionof extel
• Time Warner Telecoacquisition ofXspedius ..
• XO Communications acquisition of Allegj.~ceCommunications
• Level 3 acquisition 0 Broadwing
• Cox Communicatio acquisition ofCable America
• Qwest acquisition of nFiber
• First Communicatio acquisition ·ofLightyear Network Solutions
• AT&T (proposed) ac uisition ofDobson Communications
• Acceris Managemen transfer to First Communications
• Adephia transfer to lecom Management
• Sprint transfer to Tri sic
• Startec Global Lice ing Company tr~sferto Teligent Services
• Global Crossing tran fer to Matrix Telecom. Inc.

~2
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3~ Appli~ ·on of Section 10 Criteria to interstate
Domin t Carrier Reqnirements in the Retail
BnSines! Market

Again, it is not possible fOf the Ari·.ona Commission to comment at this time on

Whe~er itsu~ports Qwest.,g Petition.rOff.. orbearance from. inte~ate dominant ~arrier

requrrements m the Phoemx MSA WIth ect to the retaIl business market, WIthout

completing its analysis ofthe underlying dit a.

C. Section 251(c) and se~on 271(c)(2)(B)(ii) Requirements and
Forbearance - The Relev t Product·aild Geographic Markets for an
Examination ofMarket Po er

Primarily Upon Wholesale1. The Analysis
Market Data

The determination to forbear from .tion251(c) and 271 (c)(2)(B)(ii) unbundling

~blig3,tions in.. the Om~2ha Orderwas basedk~~y up<l!l an analysis of the retail market

m the Orn-ma MSA. The Arizona comlmsslon bebeves that this approach should be

morlified. especially given more ~t irnnanon ~ is JlVatlable from the GAO

R~port and the McCleodUSA Petition ,13 For the unbundling oQligation~. the

Commi!:;sion should continue to primarily focus upon the extent of competition in the

wholesale markets. This will produce a uch more accurate result withrespeet to the

Section 251(c) and 271 (c)(2)(B)(ii) urih . gobligations.

Relying principally upon retail dat to determine the extent of forbearance for

Qwest from its wholesale obligations ap ears to have lead to problems for Qwest's

competitors in the wholesale market, as .scussed by McLeodUSA in its petition for

reconsideration. The Arizona ComrnissioI believes that in order to reach a conclusion

that is fair, the Commission needS to 100 prirnarilyatthe wholesale market dynamics

12 The Co~ionstated atpara. 59 of the OmfJharder: i'. ..[T]he .substantial intermodal competition
for telecommunications servires provided over Cox s own extensive facilities is suffiCient to~tQwest
forbearance ft:om the ,l!-pplication ofitssection 2St( )(3) obligations with respect to loops lind transpcrt, in
lightof tbe continued ~pplication in the Omaha MS ofother statutory and regulatoryprovisiOnll designed
to promote the development Qfcompetitive markets for telecommunications services and the actUal
competition these regulatio.ns have facilitated.

13
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which do not appear to have been affe ted to any significant degree by increased

competition in the retail market from Cox.

Since, Qwest seeks relief from its 10 p and transport unbundling obligations under

Sections 251(c) and 271 (c)(2)(B)(ii), the re .vant market should be the loop and. transport

wholesale markets by wire center or zip ode in Qwest'.s service area in the Phoenix

MSA.
2. Further separationf the business market is appropriate

The Arizona Commission's initial view of data submitted to it strongly suggests

that analysis of Qwest's fOrbearance~etitiln should be more granUlar~ an evalu.ation

of the Mass Market and Enterpnse ~arket segments. Once again, the Arizona

Commi~Sion believes that. Ii Mass Market fefinitiO~ that inClUde~ S~a~l Business is not

appropnate for the PhOenIX MSA. Theall busmess market IS disttnct enough from

the residential market in the Phoenix MBA atit should be considered 'separate.and apart

from the residential market. The Ari ona Commission believes that .significant

differences in competition exist in the resi ntial and small b~iness components of mass

market. Fotexample~ in the residential arket, local exchange voice and broadband

access competition exists primarily betwee Cox and Qwest.

3. Analysis on a zip e e basis is most appropriate

The Commis~ion has detennined that information on a wire center basis IS

appropriate for determining whether the impaJrment ::;tandard is met under Section

251(c). The Commission also used info . arion on a wire center basis for detennining

the extent of forbearance of the 251(c) an 271 (c){2)(B)(ii) requirements in the Omaha,

Order. The Arizona ~~mmiSSion believes that this same typ,e ofgranular anal~SiS. shOU~d

be used for detemunmg whether f()rbeJ.rance of Qwest s wholesale obhgations ill

Arizona is appropriate.

The Arizo~ CommissiOn is COll,tlilgdata at both the zip code level and wire

center level and will make this infonnatio available to the Bureau for its consideration.

14



This level ofdetailed analysis should insur that the competitive goals ofthe Act are met

are in fact met and at the appropriate level.

Analysis on a zip code basis may produc the best results, however, beca,use in some

instances Cox and CLEes are not provi . g services throughout an entire wire center.

Because of the impact forbearance may ha e on telecoinmuilications markets in Arizona,

the Comniission should conduct its analys·· at the mOst granular level possible to achieve

the fairest olltcome for all carriers.

The Arizona Commission bas coileeted considerable data on tbe wholesale

unbundled loop and transport tnaJ:kcts in +zona. It has <:ollected this dats both as part

~f the TRRO pr~ceeding n~~ undeIWayat reArizona Commission and ~o~ recently in

Its State Gellenc Competltwn Docketl4• ,L.\fter a more thorough ai1alyslS IS done,. the

Arizona Commission will present this infoation along with more detailed conclusions

in its Reply Comments in this Docket.

a. Loops - extent of aItemativesuppliers and the extent to
which Qwes1 maintains market power

At this time, the Arizona Commission's high level review ofthe initial data does

not ...pport Qwesl's request fur forb.,. from the unbundled loop requirements of

Sections 251(c)aild 271(C~(2)(B)(ii) nor Idoes i~ ap~e~ to be i~ the public interest.

CLECs, other than Cox, which have expres ed therr oplDlons regarding forbearance to the

Arizona Conunission serve largely busine s customers which have end-office switches

and limited facilities of their own to re h end~user customers. However, there are

Carriers, such as Covad, which rely on .west loops to provide DSL service to both

business and residential customers ~ Ari+na. ~en.Cox is ~nd.ntto some extent

upon Qwest for the sub-loop element 1D th PhOenIX MSA to prOVIde set'V1ce to MDUs.

14[n the Matter ofGet'/.erit Investigation ofCompe ~ '. n mAriz~m(J Telecom Markef.r>, Docket No. T
000001-04:-0749.
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CLECs appear to have the nelbnmd recognition to epmpele with Qwest

but continue to be dependent on Qwest in y cases for Unbundled Network Element

("UNE'') loops to reach customers. The a ailable information suggests that no CLECs,

other than Cox, have fully independent n orks that would compete on a par with Qwest

if forbearance were granted. The Ariz Commission will present more information

regarding Cox's use of Qwest's sub~loop$ to provide service to MDU's in its Reply

Comments.

Service provider alternatives

available for residential customers. C

all business are not as limited as those

Sare actively competing for this market

segment. However, much of this competiti n is dependent upon the availability ofUNE

loops for last mile access to the customer. The Arizona Commission believes that it is

still too early to restrict. the ~Vailability of.]. . loops under secti~n 251(c) to this market

segment and that a D1lgration to market lncmg would be detnmentalto the state of

competition·and the benefits received by g 1business customers.

The discussion regarding the small business market is also pertinent to medium.

and large business customers. Further,. the competitive altemative~ available to medium

and large business customers are more ext sive than those available to small business.

Due to the s~ze and,needs o~ largerlbusiness cus~mers, however, ~mpetitio~ is

further enhanced WIth servIce offenn,gs frl~ fiber prOVIders and fixed wlTeless seTVlce

providers. The pervasiveness of wireless riFt and 30 data networks is increasing and

some types of businesses are highly depen . t upon their use. Also, it appears that these

businesses. as well as wireless service pr .. viders, are making increasing 1)se of fixed

wireless for primary ahd backUp facilities at DSI or higher levels in lieu of wireline

circuits. However, there is litnited info " on available at this time to suggest how this

~s impaetil)g th~ WhQl~a1e mllrke: in 4na. In addition, Qwest~ provided limited

mf~~atlo~ In.l~ ~etiti~n on the unpact 1f these types of alternativ~ upon wholesale

faClhtyavatlablhty m Arizona.
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Forsorne larger customers, CLECs rovide fiber connections from their networks

directly to the customer and are, therefo e, not dependent upon Qwest facilities for

access. While there are many similarities etween the types of competitive alternatives

available to medium and large segments the Arizona CotntnisSion believes further

analysis of the d~ta may indicate that du to differences in the scope of coverage by

service providers; different treatment for thC$C markets segments may be appropriate.

b. Transport - Extent of Alrernative Providers and the
extent to wbi h Qwest possesses market power

The Arizona, Conunission anticipat . presenting a mote detailed analysis of the

dl\(a it has collected at the state level ~el~~ng to the wholesale transport. inarketin. its

Reply Conunents. The Arizona COmmlSSl!n has consIderable data to reVIew regardmg

the transport market,. from both its own pJwng TRRO proceeding and its Sta.te Generic

Competition Docket.

4. Reliance upon the UO results would weigh heavily against
forbearance of Qw t's Se«ion 251{c;) and 271 obligations in

. !DOS
t win_ten a~Ihi. ~e.

In the TRRO~ the Comnusslon reVIS d the list of networkelem.ents that must be

provided as UNEs. As the Commission no ed in its Qmaha Order, it made impairment

detenninations in part by drawing re . nable inferences about the prospects for

competition in one geographic market frof the state of competition in other, similar

markets. In making such inferences fOr high~capacity loops and transport, the

CommiSSionadoP~eda.Wire-c~~er-based rlYS~S that used ~e m~mbe~ of access, l~es

and fiber collocations ill a WIre center as IproXies to determme Impamnent for high

capacity loop and dedicated transport UNEs. IS

The TRRO has not been fully implem ted in Arizona yet. Since the Corimrissiort

released its TRRO Order, there have been a number of disputed issues involving the

U Omaha Order atp. 5.



Order as between Qwest and certain CL Cs in Arizona. The CLECSl6 and Qwest

recently submitted a Settlement Agreemen to the Arizona Commission on the issues in

dispute. The Arizona Commission Staff i in the process of revieWing the Settlement

Agreement arid filing testimony. A .he: ·ng has heen scheduled by the Arizona

Commission Qn the Settlement Agreement. once the proceeding is concluded. an initial

list of Non-Impaired Wire Centers17 coIiSi tent with the Commission's TRROl8 will be

designated.

The Arizona Commission notes that the TRRO already provides effective
I

mechanisms for Qwest to seek additional Non-Impaired Wire Center designations. The.

TRRO process utilizes fact-based criteria· d provides for the lifting of Section 251(c)

unbundling requirements as competitive alternatives evolve. Upon approval, the

designation of Non-Impaited Wire Centers ,y the Arizona Commission will provide the
I

relief sought by Qwest in the wholes~lem1kets without imposing competitive restraints

on the CLECs in areas where competition S'1 needs to be fostered.

The Arizon~ COmmiSSi~n's~tial rsetvatioil is~t the Public In~~rest is best

served by a potential outcome In this FOrbjaratlce proceedmg that does not represent a

dramatic departure from the> TRRO pro ceding. In the TRRO proc(}eding, the

Commission utilized collocation and acce line information at the wire center level

while in its Omaha Order the Commission r lied heavily on market coverage infomi.ation

by the dominant cable provider, Cox.

The TRRO criteria directlyaddresse the competitive presence and impact of the

CLEes in Qwest'~ wire centers. ~owever,ltheFo~~ance criteria U~d in the Omaha

Order places considerable emphasIS on the competItive presence and tmpact from only

" Cov.d Commoni<ati.... ~any.MounbtinT.~tiO!lS' Wl. E",hdoo Telocom orArlzo"..
Inc., McLeodUSA Telecommumcabons Semces, Inc and XO CommUntcatloos Services, Inc,
17 Application by Joint CLEes, re TRRO & Commissi~n approval ofNon-Impair~ Wire CenterList; T·
03632A..Q6-0091;1-03267A-06-0091;T-04302A-06-0r1;1-034MA-06-0091;1-03432A..06~0091 & T
o1051B-06-0091.
fa Review ofthe Sedion 251 Unbundling Oblig(ltions. . Iffcumbent Local ExchangeCatriers. we pocket
No. 04-313; CC Docket No. 01-338, FCC 04-290, Order on Remand. (ret February 4, 2005) (''TRRO'').
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facilities,.based competitors with their i dependent networks, in this case, Cox.

Logically. the data analysis for the TRR and forbearance should arrive at similar

conclusions, with regard to Qwest"s unbTg obligations under Section 251(c). The

customer markets served by the corres~onding CLECs and Cox are dramatically

different. T~e CLEes utilizin~portionsof Fwest's network in Arizona Jargely serve the

Small, MedlUIil and Large bllsmess market$. Cox, on the other hand, largely serves the

Residential market19
.

The Arizona Commission will ha Phoenix MSA data analysis ready for its

Reply Comments filing on October 1,200 and urges the Commission to reconsider the

consequences of granting forbearance of S tion 251(c) unbUJldling obligations in wire

centers which are impaired under the TRR criteria. The costs of Qwest's implementing

unbundling in Phoenix do not outweigh the benefits to CLECs that are currently

dependent upon Qwest UNEs to provides

5.. Application ql the Section 10 Criteria to the Unbundling
Requirements in th Wh()lesale Market in Arizona

The Arizona Commission's high 1 el revi~w of the initial data as it pertains to

Section 10 Criteria. dO~ not support Qw~:S request for relief from loop or transport

unbundling obltgatlons m many wrrecent1 In the PhoeiUX MSA. However We mtend to

comment more fully upon this in the Reply fomment stage ofthis proceeding.

IV. Post Omaha Events Strongly sug~est that the Actual Effect of ForbearaDce
in the Omaha MSA Needs Be An- Iyzed Before New GraDts of Forbearance
are Made

A. Forbearance produced u expected results and significant price
increases in some affected roaha markets

In the Omaha Ordert the Commissi n decided to forbear from loop. and transport

unbundliog obligations ofQwesl in nine ofie 24 Wire centers in the Omaha MSA based

19 However; forbearance ofSection 251 unbundlinglllbligations is likely to adversely impact the few

remahrlug CLECs. _ tbIm Cox. tbar"rve thei-ket.
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oncompetitiQI1 from Cox. In Omaha, the Commission found that the costs of the

unbundling obligations that Qwest faced oleighed the benefits. The CottUnission also

found that eliminating dominant carrier r gulationsthat apply to interstate switched

access services is consistent with the public ·nterest wher.evigorous local competition has

emerged.

By granting partial forbearance i· Omaha, the Commission was under the

assumption that Qwest would offer wholes e access to dedicated facilities on reasonable:

terms and conditions. The Coprrnission w. also optimistic that Qwest would not inhibit

wholesale access to its nSO,DSl,and However, what has actually

happened in the Omaha MSA is much differpnt.

According to the McLeodUSA Gmta Modification" Petition, CLECs trying to

compete in the nine' wire centers in the IOmahaMSA have experienced wholesale

monthly price increases from Qwest in thelrange of 30% or more for DSO stand alorie

lQOpS. A minimwn increase of 86% for FSI access loops and a 360% increase in

aSSociated rton.;.recurringcharges for instal]#lg DS I access loops have also been realized
I .

by the CLECs. While the cost to install a UNE DSI loop a,nd cross cotmectin Nebraska

is $136.l5~ that same loop costs $626.50 to stall in one of the nine Omaha wire centers.

The monthly recu.rring charge (<<MRC") for UNE DS! in Zone 1 increases from $76.42

to a special access rate of $18222 in th t saine Omaha wire center. Even at the

discouotedspecial access rates, if term an volume commitments are met, the lowest

discounted MRC in the affected Omaha wir .. centers is $145.95. This isa 91 % increase

over the monthlyUNE DSl rate. Based 0i the current state of competition in the mne

OmahaMSA wire centers, the ability ofCLCs to continue to effectively compete in the

Omaha market is questionable.

20 See, Petition for Modification ofMcLeodUSA Tel~o~cations Services; Int., we Ooc. No. 04-223,
luly 23, 2007 ("Modification Petition").



B. Tile MeCleodliSA PetlJn sllonld be tlloroogllJy reviewed and
resolved before further gr ts offorbearance .

The Modification Petition filed b McLeodUSA, should be considered in this

proceeding. Since forbearance in Omah was granted, McLeodUSA has experienced

dramatic; price increases in wholesale facili'es from Qwest. According to McLeodUSA,

the recurring and non-recurring pricing is at non-negotiable lenns and conditions.

McLeodUSA and presumably other CL es, are severely disadvantaged without an

alternative supplier of network elements. Since the nine affected wire centers in the

Omaha MSA contain the majority of McL dUSA's business customers, any current and

new reVenue opportunities are affected.

The k~y participants in the Phoenix market are the same as those in the Omaha

market. Therefore, the effects of forbe ... ce in the Omaha market should be analyzed

be~o~e fOrbe~an~e iSgran~ed in Arizona i well the. ot~er marketSaddr~Ssed by Q~est

petItIOns. Price Increases in the W~OleSaleImarket~ .likely occur~ forcmg competItors

to leave both the wholesale and retail mark~ts, resulting m fewer choices to consumers.
I

C. The Rec.eJitGAO Report ~ises Additional Concerns with the degree
ofForbearance RequeSted ~Y Qwest in its Petition.

The recent GAO Reponhad several&dings ofsignificance to this proceeding. In

the 16 major ~etropolilan areas theG~O~ available data su~ttbat facilities

based competibvealternatives for dedicateFI access are not WIdely aVaIlable. AVaIlable

data suggest that incumbents' list prices and avera:ge revenues for dedicated access

services have decreas.ed since 2001. due tQ
1

regulatiQD and contract di$.counts. However,.

in areas where the Commission granted full pricing flexibility due to the presumed

presence of competitive alternatives, list +es an~ average revenues tend to be higher

than or the same as hst pnces and average Jlevenues 1il areas stIll under some CommISSion

price regulations.



The Arizona Cornmissionbelieves that if effective special access .competition

existed, the GAO would have found that pricing h~in fact, decreased where the. I····
Commission had granted full pricing tlexibi!lity.

v. Conclusion

The Arizona Commission apprec ates the opportunity to participate in this

important p~oce.eding. The AriZona ~o~SSion'S initial ~bservati~ns are that the FCC

should modIfy Its forbearance analysIs gtjn post-Omaha mfonnatIon that has come to

light. The Arizona CO~iSSion re.comm4ds initially that ~e FCC perfonn. its analysis

on a moregnmular basIs .and that It fo(;~ bore on underlymg eLEC wholesale market

data, rather than Cox's penetration in a !PaItiCUlar wire center, in deciding to grant

forbearance of the Section 251(c) and SeJon 271(c)(2)(B) requirements. TheArizona

CO~SSion intends tooo~Plete its analj1is of the ~x~ensive data it has COII~ted and

submit further comnients In the reply r und containing more specrfic findIngs and

recommendations with re~ectto Section 1.· ofthe 1996 Act.

RESPECTFULLY S

lsI MaUreen A. Seo

Christopher C. KemIl1~y, ChiefCouns.el
Maureen A. Scott, S~mor Staff Counsel
Legal Division
Arizona Corporation Commission
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Phoenix, Arizona 8 007
(602) 542-3402
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