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These comments are respectfully submitted by Prometheus Radio Project (“Prometheus’),
DIYmedia, Free Press, Minority Media and Telecommunications Council, National Federation of
Community Broadcasters, National Hispanic M ediaCoalition, and Office of Communication of theUnited
Church of Christ, Inc, in response to the Commission’s Public Notice seeking comment on whether a
10 application limit per applicant is appropriate in the upcoming October 2007 window for non-
commercia educational (“NCE”) FM licenses. FCC Seeks Comment on Proposed Application Limit
for NCE FM New Station Applicationsin October 12-October 19, 2007 Window (“ Station Application
Notice” ), MM Docket No. 95-31 (August 9, 2007). Prometheus, et al. fully support the Commission’s
conclusion that aten application limit isthe appropriate limit in the upcoming NCE FM license window
to serve as “an appropriate procedural safeguard to deter speculation and permit the expeditious
processing of the window-filed applications with limited Bureau resources.” 1d. Additionaly, limiting
the number of applicationsto tenwill help to ensure that the Commissionisableto open additional filing

windowsin thefuture, avoiding therisk that thiswill be the only opportunity for NCE entitiesto acquire

aconstruction permit. Prometheus, et al. also support the ten application limit as a means to promote



the Commission’s goals of diversity and localism.
l. Introduction.

Prometheus, et al. support the Commission’ s conclusion that an application limit isnecessary in
the upcoming October NCE FM license window to prevent speculative filings and to expedite the
processing of applications. See Sation Application Notice. Ininitially adopting application procedures
for NCE FM licenses, the Commission declined to adopt an application limit. See Report and Order,
In the Matter of Reexamination of the Comparative Standards for Noncommercial Educational
Applicants(“ NCE Order” ), 15 FCC Rcd 7386, 7422 (2000); seeal so, Memorandum Opinionand Order,
In the Matter of Reexamination of the Comparative Standards for Noncommercial Educational
Applicants (* NCE Recon. Order” ), 16 FCC Rcd 5074, 5105 (2001). At that time, the Commission
believed that the point system criteria and window filing procedures would be sufficient to deter
“speculative, barely qualified, applicants.” NCE Order, 15FCC Rcd at 7422. However, the Commission
noted that, “[i]f the number of mutually exclusive applications received under the new system exceeds
our expectation, we reserve the right to establish by public notice alimit on the number of filings per
applicant in agiven period.” NCE Recon. Order, 16 FCC Rcd at 5105.

Though the Commission is undertaking its first NCE FM license window, the Commission has
had the recent, in March 2003, experience of opening afiling window for trandators. That March 2003
trandator filing window attracted an “extraordinary volume” of applications. Second Order on
Reconsi derationand Further Notice of Proposed Rulemaking, Creation of LowPower Service(* LPFM
Order” ), 20FCCRcd 6763, 6777 (2005). Morethan 13,000 applicationswerefiled, approximately four
timesthe number of applications as the number of trandator stationsauthorized during the entire history

of thetrandator service. Seeid. A number of groupsalleged that amagjority of thetrandator applications



werefiled by only two applicantsand raised concernsthat the huge number of applications could deplete
frequenciesthat couldinstead beused for new low power FM (“LPFM”) stations. See PrometheusRadio
Project, et al., Emergency Petition for Freeze on Pending FM Trand ator Applications, MB Docket No.
99-25 (March 9, 2005). Eventualy, in March 2005, the Commission instituted a six-month freeze on
trandator applications and has not processed any trandator applicationssincethen. The Commission’s
experience in the translator window underscored the interest, sometimes speculative in nature, in
obtaining spectrum and demonstrates that the lack of any limit on the number of applications can lead
to alarge number of filings, which could lead to the breakdown of the processing system.

. The Commission Has Correctly Concluded An Application Limit Is Necessary To Deter
Speculation And Permit The Expeditious Processing Of Applications.

A large number of filings could be the result of speculative filings and could lead to adrain on
the Commission’sresources. The Commission has determined that “there are anumber of factors that
suggest the potential for alarge volume of NCE FM license applications in the forthcoming window.”
Sation Application Notice. In anticipating alarge number of applications, the Commission recognized
that NCE FM licenses are much more attractive than trandator licenses. NCE stations are full-power
stations, and thus are protected from interference from secondary services such astrandator stations;*
NCE FM stationsare ableto originate programming, while trandators simply repeat the signal of afull-
power station, and NCE FM stationscover alarger areathantrandators. The Commission further noted
that the October 2007 window has been long awaited after a seven-year freeze, and since there are no
filing feesassociated with thewindow, thereisvery likely to be agreat demand for the NCE FM licenses.

Prometheus, et al. would aso like to note that mediaownership limitsdo not apply to NCE FM stations.

Secondary servicesarenot protected frominterferencefromfull-power stationsandrisk being
displaced.



See 47 C.F.R. 83555(¢). Thus, there is no deterrent to keep applicants from limiting the number of
applicationsfiled, which could result in speculative filings and aburden on the Commission’ sresources.

Whilethe March 2003 trandator window is especially instructive in the potential for speculative
filings, its impact on other applicants, and the need to ensure the Commission does not face a similar
scenario, Prometheus, et al. also would like to underscore the importance of an effective processing
system. For example, processing delays can be a life or death matter for small, sometimes fragile,
noncommercial organizations. |1f anoncommercial applicant isexpectedto wait alengthy amount of time
to learn whether or not its application has been approved, thisresultsin th applicant waiting many years
to recoup their investment in the engineering and legal services, which is difficult to sustain for a small
organizations. Whilethey wait, some of these groups could beforced to disband in despair after waiting
for yearsfor the application to be processed, with no closurein sight. Consequently, if the Commission
isinundated with numerous applications, the Commission faces the prospect of worthy noncommercial
organizations, which could have provided programming of interest to the community, no longer existing
by the time the Commission processes the application.

Further, the application limit will prevent a burden on the Commission’s resources imposed by
“daisy chain” applications. Generally, when two applications are mutually exclusive, through contour
overlap, for example, they can be resolved by the point system. However, when five, ten, or more
applications are in conflict and spread out over hundreds of miles - adaisy chain - some perhaps with
Section 307(b) preference? claims and others not, it becomes extremely difficult for the Commission’s
staff to determine the mutually exclusive group. Mass or speculative filings greatly increase the hazard

of daisy chainsand burdenthe processing of applications. Accordingly, the Commissionhasappropriately

*The Section 307(b) preference refersto the Commission’ s duty to “provide afair, efficient,
an equitable distribution of radio service.” 47 U.S.C. 8307(b).
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imposed a limit on the number of applications an applicant can file in the October NCE FM license
window.

. An Application Limit is Also Necessary To Preserve Future NCE FM Windows And To
Promote L ocalism and Divergity.

Inadditionto preventing speculation and expediting the processing of applications, anapplication
limit could allow the Commission to open NCE FM license windows in the future.® The October 2007
NCE FM window should not be the only opportunity for a party to receive aNCE FM license. Rather,
the Commission should pledge to provide more opportunitiesfor partiesto apply for NCE FM licenses.
By adopting anapplicationlimit, the Commission at least hastheahility to preserve spaceonthespectrum
for future windows.

Additionally, the ten application limit will further promote the Commission’s goals of localism
and diversity. The Commission has chosen to promote localism and diversity by awarding NCE FM
license applicants pointsfor local diversity of ownership and pointsfor applicantswho have beenlocally
based for at least two years. See Memorandum Opinion and Order, In the Matter of Comparative
Consideration of 76 Groups of Mutually Exclusive Applications for Permits to Construct New or
Modified Noncommercial Educational FM Sations(“NCE FM Order”), 22 FCC Red 6101 (2007). An
applicant’ slikelihood of winning the license is enhanced by the number of pointsit isableto obtain. By
limiting the number of applications per applicant, it is more likely communities will be receiving
programming from abonafidelocal organization asopposed to anon-local applicant who hasrequested
numerous NCE FM licenses throughout various communities.

The application limit will also promote diversity by lowering a severe market entry barrier to

3By adopting application limits in awarding low power television licenses, the Commission
was able to award LPTV licensesin future windows. Seeinfra, Section I11.
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minority ownership.* Minorities appear to be far more underrepresented in noncommercial radio
ownership than they arein commercial radio ownership.®> Thisisduein significant part to the Commis-
sion’ s years of acquiescence in state-sponsored discrimination in higher education a generation ago.®

Today, most minority noncommercial radio applicants are colleges, churches, and civic groups
that seek only one license each. They generally wish to provide local service directed to ethnic and
multilingual populations not served by commercial stations, and they often seek to provide training that
canserveasabridgefor employment and ownership diversity incommercial radio. Flooding theapplicant
pool with dozens of nearly identical non-local applicationswould shut out most minority applicantsand
inhibit ownership, viewpoint and language diversity.

Thus, the Commission has appropriately limited applicantsto ten NCE FM license applications.
Thislimit will not only prevent speculation and preserve the Commission’ s resources; it will also help
to ensure that the October 2007 NCE FM license window will not be the first and last opportunity for

applicants to obtain a NCE FM license, while also promoting localism.

*Congress hasinstructed the Commission to take stepsto identify and lift such barriers. See
47 U.S.C. 8257(b) (establishing a “National Policy” under which the Commission is to promote a
“diversity of mediavoices, vigorouseconomic competition, technologica advancement and promotion
of the public interest, convenience and necessity”).

*MMTC last surveyed full power noncommercial minority radio ownership in 1999 and
counted only 35 such stations, mostly in the South and mostly licensed to colleges and universities.
Those stations constituted only 1.7% of the total number of noncommercial stations. Free Press has
found that minoritiesown 7.7% of commercial radio stations. See FreePress, “Off TheDial: Female
and Minority Radio Station Ownership in the United States’ (June 2007).

®In the past, the Commission cooperated with state legislatures in steering high powered
noncommercia FM licensesto segregated White state colleges, whileproviding lower power licenses,
much later in time, to historically Black state colleges). See Comments of MMTC, et al., Creation
of a New Low Power Radio Service, MB Docket 99-25 (August 2, 1999).
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[I1. A Ten Application Limit IsAppropriate.

The Commission has asked “whether ten applicationsisthe appropriate limit to servethe goals’
of deterring speculationand permitting the* expeditiousprocessing of thewindow-filed applicationswith
limited Bureauresources.” Station Application Notice. Prometheus, et al. support atenapplicationlimit
astheappropriatelimitsto achievethosegoals. Additionally, Prometheus, et al. support atenapplication
limit because it will help to ensure that the Commission will be able to open windows in the future and
serves the public interest. A limit of ten for the first NCE FM license window is soundly based on
Commission precedent and experience, and the Commission hasthe prerogative to change that limit for
future windows.

The Commission hasimposed amuch more stringent limit ina previous proceeding. Inthe 1987
filing window for low power televison (“LPTV”), the Commission imposed a limit of only five
applications’ per applicant, together with geographical restrictionsand anapplicationfee. Seel.owPower
Television and Trandator Service (Filing Window Procedures) (“ LPTV Order” ), 2 FCC Rced 1278
(1987). The Commission choseto adopt the cap in an effort to deter “over-filing”, to “alow [the] staff
to use its resources most effectively,” and to ensure “another window [could] then be opened.” 1d. at

1279. Indeed, the Commission thereafter was able to open a number of filing windows.®

"The Commission concluded that fivewasan appropriate number based on LPTV applications
received inapreviouswindow. The Commission found that “according to [its] application database,
80 percent of all applicants have fled five or less applications, and that at least 75 percent of all
applicationshave beenfiled by 10 percent of all applicants.” LPTV Order at 1279. A similar database
doesnot exist inthe NCE FM station context since thiswill be the first filing window under a points
system.

8According to limited publicly available resources, the Commission was able to open at least
threeadditional LPTV filingwindows. See, e.g., FCC Public Notice, Noticeand Filing Requirements
Regarding July 31 through August 4, 2000 Limited LowPower Television/Television Trandator/Class
A Television Auction Filing Window, Report No. AUC-00-81-A (Auction No. 81) (June 23, 2000);
FCC Public Notice, Notice of Limited Low Power Television/Television Trandator Filing Window
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Precedent for aten application limit also existsinthe LPFM context. To encouragediversity and
localism, the Commission initialy prohibited LPFM applicants from holding an attributable interest in
morethanone LPFM stationinalocal community. See47 C.F.R. §873.855(a). Thiseffectively prevented
applicantsfromfiling multiple applicationsinalocal community. The Commissionalso adopted aphased
approach regarding national ownership limits, limiting an applicant from owning initially one station and
at the most ten stations. See 47 C.F.R. §73.855(h).° Again, this effectively limited applicants from
submitting no more than ten applications in a filing window.

Similarly, in the case of the upcoming window, aten application limit isappropriate for the NCE
FM license window. While the Commission chose not to adopt the same limit of five as the LPTV
proceeding, adopting agreater limit of ten for the NCE FM window seems reasonable considering the
fact that radio stations require less resources to operate and maintain. Because less resources are
required, it islikely there will be moreinterest in aradio stationthaninaLPTV station. Moreover, the
Commission can continue to encourage the public interest, i.e., localism and diversity, by adopting an
application limit of ten for the NCE FM license window, asit did for the LPFM service.

However, by adopting aten application limit for the first NCE FM window, the Commission is
not prevented fromadjusting the applicationlimit infuture NCE FM windows. Adopting alower number
in this proceeding, where there has never been a window previoudly, alows the Commission to make

adjustments for futurewindowsasit seesnecessary. Adjustments could be made and justified based on

from April 11, 1994 through April 15, 1994 (March 3, 1994); FCC Public Notice, Notice of Limited
Low Power Televison/Television Trandator Filing Window from February 10, 1992 through
February 14, 1992 (December 9, 1991).

*The Commission concluded that in the initial two years of the LPFM service a party could
hold an attributable interest in no more than one station. After two years, a party could hold an
attributableinterest in no morethanfivestations. After threeyears, aparty could hold an attributable
interest in no more than ten stations. See 47 C.F.R. §73.855(b).
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the Commission’ s experience with thefirst NCE FM window. If the Commissionwereto find, after the
October 2007 window, that applicants could file more than ten applications without overextending the
Commission’ sresources, compromising futurewindows, or compromising diversity andlocalism, it could
raisetheapplicationlimit. Ontheother hand, if the Commissionwereto allow morethanten applications
per applicant in the October 2007 window, which resulted in a backlog and foreclosed the possibility of
future NCE FM license windows, the Commission would not be in a position to reverse course.
Moreover, the Commission is not required to, and must not, take into account the expenses that
potential licensees may have aready incurred. See 47 U.S.C. 8307(a) (in granting licenses, the
Commission is required to act solely in the public interest). Earlier this year, when the Commission
announced the upcoming window, it made clear that afuture“public notice will provide details on timing
and procedures for the first NCE FM filing window.” NCE FM Order, 22 FCC Rcd at 6163. Thus,
prospective applicants assumed at their own risk the rules under which the Commission would conduct
the October 2007 filing window and in making investments in engineering to that end. Further, minor
change applications are being accepted through September 8, 2007. Thus, any alleged sunk-cost
engineering study must beredone, andin somecasesdrastically revised, to coincidewithnew preclusions.
Therefore, in many cases, the claims of large sumsinvested in engineering is, at best, an exaggeration.
Moreover, no applicant hasavested right to alicense, or evento having an application considered, merely
because it made an investment in applying. Doing so would disable the Commission from refining its
rulesfromtimeto time, based on itsexperience. Finally, any claim of equity evaporates considering the
fact that the Commissiontook the extraprecaution of proposingitslimit through aPublic Notice, seeking
comment on the limit, and ultimately will make the final decision based on a public record. The final

application limit must be made based on all public interest factors and not based on how some parties



assumed the Commission would conduct the filing window.

Thus, the Commission has appropriately adopted ten as the number of applications a party is
limited to. This number is supported by previous proceedings and furthers the Commission’s goals to
deter speculation and avoid overwhelming the Commission’s resources, as well as preserving future
windowsand promoting localismand diversity. Nonetheless, the Commissionretainstheoptionto either
increase or decrease the limit for future windows.

[11.  Conclusion.

Prometheus, et al. support the Commission’ s conclusion that an application limit in the October
2007 NCE FM license window is necessary to deter speculation and effectively use the Commission’s
resources. The application limit will also help to preserve future NCE FM windows and to encourage
the Commission’ sgoalsof diversity and localism. Prometheus, et al. also fully support the Commission’s
conclusion that an application limit of ten is the appropriate limit. Thislimit is supported by previous
actions by the Commission and allows the Commission flexibility to adjust the limit in future NCE FM
windows.

Respectfully submitted,
IS
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