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EXHIBIT 1
FI G OF UESTED W.

A SPECIFIC SCOPE OF WAIVER REQUEST.

Preferred Acquisitions, Inc. (“Preferred”) herein requests that the Commission waive the
requirements of Section 90.685 of the Commission’s Rules to extend the current construction petiod
specified therein as it applies to each of Preferred’s Economic Area (“EA”) 800 MHz Specialized
Mobile Radio (*SMR”) licenses (“Licenses”) to and until {a) six (6) months after the Transition
Administrator (*TA”) has allocated new channels to Preferred for the License, if those channels can
be used, in advance of band configuration in the region, without causing interference or {b) if
Preferred’s newly-allocated channels cannot be activated without interference 1o other systems, six
(6) months after the completion of band reconfiguration in the NPSPAC Region in which
Preferred’s License is located. All of Preferred’s Licenses are subject to rebanding under the terms
of the Commission’s Rehanding Ordrs.” ‘The construction deadline for those Licenses is currently
December 20, 2005. To date Preferred has received no new channel assignments from the TA in
accordance with those Ordors for any of its Licenses.

In support of this request for waiver, Preferred sets out the following justifications.
B. D PREFE D IT. ES.

Preferred acquired its Licenses in FOC Auction No. 34 (800 MHz General Category (851-854 Mik)
and Upper Band (861-865 MEz)) for a total of $31.67 million. All of its Licenses are in the D, E, F,
DD, EE and FF Blocks of the 800 MHz SMR band. The Commission granted Preferred the
Licenses on December 20, 2000.2

Preferred’s Licenses are subject to the construction requirements set forth in Section 90.685 of the
Commission’s Rules. In accordance with Section 90,685(b), Preferred notified the Commission on
January 7, 2004 of its “election to make a showing of substantial service on the fifth anniversary of
1ts authorization” (i.e., by December 20, 2005).

1 In the Matier of Iirpronirg Pblic Safety Cormmaericaticrs in the 800 MHz Bardd, Report and Ordl, Fifth Report ared Ovdley, Fouerth
Memorarndsan. Qpirson ard Ovder, and Order, 19 FOC Red. 14969 (2004), as amended by Emasen, released September 10,
2004, Ermitsen, DA 04-3208, 19 FCC Red. 19651 and Eratier, DA 04-3459, 19 FCC Red. 21818, released Ocrober 29,
2004, apped perding (" Initial Report ad Order”); Supplerental Order and Order On Recorsideration, 19 FCC Red. 25120 (2004),
appeal pending (*Suppleretal Orde™); Menmrundan Opiviorn and Onder, FCC 05-174, 20 FOC Red. 16015, released Ocrober
5, 2005, as amended by Emmpon, DA 05-3061, released November 25, 2005 (*Rawwsideration Onder”) (collectively,

2 Anachment A, FOC Public Notice, Werdss Tdeawnmaosastions Burew Grarts 800MHz Speciaiized Mobile Radio (SMR)
Service Gererad Category (851-854 MHz) ard Upper Bard (861-865 MHz) Assction Licrses, 16 FCC Red. 1427 (2000).
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In March 2002, the Commission released the initial NPRM in Docket 02-55, which would ultimately
result in the Rebanding Ondrs. The NPRM solicited comments on two specific band reconfiguration
proposals put forth in late 2001 by Nextel Communications, Inc. (“Nextel”) and the National
Association of Manufacturers (“NAM”), respectively.’ Since the release of the NPRM through the
present date, all of Preferred’s Licenses have been and remain subject to the rebanding process.
Under the terms of the Rehundng Ondes, all of the Licenses must be relocated to pew
frequencies/channels providing “comparable facilities.”

Preferred is currently negotiating with Nextel concerning the planning for relocation of Preferred's
Wave 1 Licenses, which Preferred has elected to relocate 1o the so-called ESMR Band established by
the Relunding Owiders. On September 27, 2005, the TA confirmed that those Licenses would be
“scheduled for relocation” to that Band. However, the TA reserved decision on Preferred's election
to move its Wave 2 Licenses {in BEA 174) to the ESMR band and has not yet agreed that such
Licenses will be scheduled for relocation to the ESMR band.

As noted above, Preferred has received no new channel assignments from the TA for any of its
Licenses and has no reason to believe that it would receive any by December 20, 2005,

The Rebunding Orders specifically envisioned the circumstances that are presented by Preferred’s
request for waiver. In the Iritial Report and Order the Commission explicitly stated the following:

“205. Since the 800 MHz band reconfiguration process will take
place incrementally n fifty-one geographic regions, some site-based
mcumbent 800 MHz licensees may face construction deadlines prior
1o their being scheduled for relocation. 'To resolve this issue we will
allow licensees which are ready to construct and waiting only for
assignment of their new channel to submit a waiver request
demonstrating that they have commenced construction, e.g., have on
hand, or placed a firm order for, non frequency=sensitive equipment,
have erected a tower, obtained a cornmitment for tower space, etc.

206.  If the Transition Administrator has specified said licensee a
new channel and the licensee can immedsately use the channel
without causing interference to other systems, it must construct
within its currently applicable deadline. Otherwise, the licensee may
submit a waiver request for extension of the construction period

*An overview of the lengthy, 4-year course of the development, consideration and adoption of the current 300 MHz
rebanding plan is set forth in the Initial Report ard Order, 4 61.
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until: () six months after the Transitions Administrator has specified
it a cham_lel, if that chanpel can be used, in advance of band
configuration in the region, without causing mterference; or (b) if s
channel cannot be activated withowt interference to other systeras, six
months after the completion of band reconfiguration in #ts NPSPAC
region. The Commission’s waiver rules will apply and the waiver
requests will be evaluated on 2 good cause basis e.g. oz shouing by the
licersee that it would hawe constrceed but for the fact that band recorfigrnation
wodd affect its proposed faclities. Licensees whose construction deadline
passed before the release of this Report and Order, and which do not
have an extension of time request already pending, will have a
particularly high evidentiary standard to meet when they submit a
waiver request. These provisions also apply to EA licorsees faang corstruction
deadliines prosuant to Section 90.685 of the Corrmiission’s Rules.™

The Commission’s waiver rule cited in this discussion in the Iratial Report and Onder is Section 1,925,
which states in relevant part:

“3)  The Commission may grant a request for waiver if it is shown
that: (i) The underlying purpose of the rule(s) would not be served or
would be frustrated by the application to the instant case, and that a
grant of the requested waiver would be in the public interest; or (i)
In view of unique or unusual factual circumstances of the instant
case, application of the rule(s) would be inequitable, unduly
burdensome or contrary to the public interest, or the applicant has no
reasonable alternative.””

As demonstrated below, Preferred squarely meets the requirements for waiver of the construction
deadline set forth in the Fnitial Report and Ordbr.

There is no question that “band reconfiguration would affect [Preferred’s] facilities.”

As previowsly noted, as of the date of this request, Preferred has received no new channel
assignments from the TA pursuant to the Rewnding Ordas for any of its Licenses, Therefore, any
systems that Preferred would complete to operate on its currently licensed channels would only have
to be retuned or otherwise revamped once those new channels are agreed upon and finally assigned

4 Iritial Report ard Orier, §1 205-206 (footnotes omitted and emphasis supplied).
5 47 CFR §1.925()(3).
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by the TA. Customer equipment would also have 1o be retuned Sites might have to be physically
moved. For example, Preferred has been told by lessors at many of the sites for which it has already
oegotiated leases that when the new channels are assigned Preferred will have to repeat
imermodulation studies for each of those sites, In addition, some lessors have indicated that
structural analyses required for placement of antennas may have to be repeated once the new
channels are assigned.

Alhough Nextel might be responsible for some of these costs under the terms of the Refunding
Ovders, at this point Preferred and Nextel have not agreed that would be the case. Even if Nextel
were to be responsible for some or all of the costs, they are costs that can be avoided by in effect
only requiring Preferred to construct its systems once, rather than, at least in part, twice.

Further, there is no assurance that by completing its systems on its currently licensed channels and
beginning operation Preferred would not cause or create the very interference that the rebanding
process is intended to prevent or minimize. At this point, that is an unknown.

Under such circumstances, it would not serve the public interest to require that Preferred meet the
current construction deadline” Indeed, this is the very set of circumstances that the Commission
recognized in the Jritizl Report and Order justified the submission of a waiver.? Moreover, requiring
Preferred in a relatively short period of time to construct, initiate operations and then have to go
through the retuning and related processes associated with changing channels i unduly burdensome
and unnecessary.”

¢ FCI 900, I E xpedited Ragsist for 3-Year E xtersion of 900 MHz Band Qorstruction Requirererts avd Neounrld Licerse Holding,
Inc vequest for Wirier of 900 MEz Band Carstrucion Reqaremenss and Petition for Dedaratory Rudirg, Menrprarchar, Qpirion and
Order, 16 FOC Red. 11072, (Wireless Tel. Bur. 2001) (The FCC granted a sixteen (16) month extension of the
construction requirements to MNestel and all 900 MR licensees because digital equipment was unavailable. In its
decision, the FOC noved thar the construction of an analogue network that would be replaced by a digital network once
equipment became available was not in the public interest because consumers would be required w purchase new
handsets and the cost of rebuilding would lead to higher prices to the public.), rewn deriad, 17 FOC Red. 16092 (Wireless
Tel. Bur, 2002).

7 See Pacific Conmawsicatiors LLC ard Goval Wirdes LL G Rapisst for & Wanier ad E xtersion of the Broadhwrd PCS Construdtion

; . Marowanchim Opiricn and Order, 19 FOC Red. 15574, § 6 (Wareless. Tel. Bur, 2004) (hereinafter “ Comd™)
(concluding *[t]he public interest and the underlying purpose of the rule will be better served by granting a nine-month
extension of time to allow Coral to construct a commercially viable, technologically advanced system, which will put the
spectrm to a more competitive and efficient use™ rather than Coral constructing a “bare-bones” system simply to meet
its construction deadline).

8 Fritial Onder, § 206,

% Qonrd, 1 8 (stating Coral was prepared to construct 2 “bare-bones” system in order to meet its construction deadline but
the system would have to be rebuilt with pew technology to effectively complete in the highly competitive Honolulu,
Hawaii market). Similarly, Preferred must construct a technologically advanced system in order not to cause potentially
harmful interference 1o other ficensees in the 300 MEz band in similarly comperitive markets. If Preferred continues
forward with its plarmed construction on its existing licensed channels than waiting for its new channels from the
TA, Preferred’s system will most likely cause harmful imesference o other users, will be unable to operate and might be
placed in a harmful competirive sitation by having to construct an inferior system.
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The ongoing rebanding process is clearly a unique and unusual factual circumstance over which
Preferred has no control. Preferred cannot unilaterally dictate which new channels it will employ in
connection with its Licenses. It first must negotiate with Nextel, 25 it is currently doing, and then the
TA must finally designate those channels for use by Preferred, which has no alternative to obtaining
the assignment of new channels other than through the rebanding process established by the
Commission. Under such circumstances it would be inequitable to require Preferred to complete
construction and initiate operations on channels that it knows that it will have to give up.

The underlying purpose of Section 90.685 is to prevent spectrum warehousing. That goal is
consistent with the Commission’s requirement that licensees seeking a waiver based on the lack of
new channels demonstrate that they have met the standard for waiver set out in the Iritial Report and
Order outlined above, Preferred has commenced construction as envisioned by that standard. It has
the necessary frequency radio newtral equipment on hand or on firm order. It has the necessary
commitments for tower site locations. To date Preferred has expended or committed some
$3,700,000 in connection with the design, engineering, site leases, legal and preparation for
construction of its systems throughout its ten (10) EAs. This includes $2,376,000 for equipment and
site preparation, including site identification, acquisition, permtting and preliminary construction. At
this point Preferred expects to be able to co-locate all of its sites at existing tower facilities. Preferred
has submitted firm orders for all equipment needed to meetr its obligation to demonstrate
*substantial service™ based on its cakulation of its “white area” in each of its EAs.

In further support of this waiver " Preferred is providing as an attachment hereto the Declaration of
its President Charles M. Austin of the pre-construction steps that it will have maken in each of its
licensed areas by December 20, 2005, the current construction deadline.’® Preferred respectfully
submirs that this showing establishes that it was prepared to and had the equipment and sites
available to construct “but for the fact that band reconfiguration would affect its facikities.”

The facts and factors presented demonstrate that Preferred has satisfied the requirements for a
waiver, as outlined in the [nitial Report and Order, because it has no new channel assignments in
accordance with the Rebunding Orders, but has taken substantial concrete steps so that it can meet its
EA system construction obligations when it does receive those assignments, assuming that it can do
so prior to the completion of rebanding in its NPSPAC areas.

0 Tnestee in Barkenipicy for Maguom Wirdss, LLC and Tdecon Wisp Up Growp LLG, Petition for Waier and E xtersion of
Broadburd PCS Cormtrinction Regererrerts, Order, 17 POC Red. 9535, 99 8-11 (Wireless Tel. Bur. 2002) {granted fimited
waiver of construction requirements based on Telecom’s plans to service rural and tribal areas and its efforts 1o complete
construction, such as “performing madket surveys and research, identifying specific transnutter sites, and seeking local
zoning approvals”). Preferred’s Licenses only permit Preferred to provide service wo white or underserved areas and
Preferred has undertaken many of the same actvities as Magnacom that the Commission accepted as the basis for 2
Emited waiver of Magnacom’s construction requirements.
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Although Preferred submits that 1t has iustiﬁed a warver based on the lack of new channel
assignments from the TA, there are other supporting bases for grant of the requested waiver.

Under the terms of the Relunding Orders Preferred’s remaining EA licensed areas when it moves to
the ESMR band consists of the “white areas™ in each of its EAs as of November 22, 2004, the date
that 2 summary of the Jnitid Report and Onder was published in the Federal Register (“Publication
Date™)." This restriction results from Preferred’s failure to have constructed an ESMR system by
the Publication Date. The “white area” was defined as “the same unencumbered area that it had
before it relocated” and which it had on the Publication Date.”

Preferred’s unencumbered area as of the Publication Date is determined by Section 90.693 of the
Commission’s Rules which sets out the “Grandfathering provisions for incumbent licensees.” That
rule defined the areas served by “800 SMR licensees who obtained Jicenses or filed applications on
or before December 15, 1995.” Those were the incumbents that the Commission intended to
protect to the extent of their “originally licensed” contours as defined in Section 90.693. Thereafter,
there was to be no further encroachment by these incumbents, or other licensees, on the spectrum
purchased at auction by Preferred or other similarly situated EA licensees. What remains after these
incumbents are protected in accordance with Section 90.693 is the “white area” that Preferred
obtained at auction in the year 2000.

In light of the requirements of the Siupplemental Ovder, having an accurate understanding of the extent
of that “white area” is essential to satisfying the construction requirements of Section 90.685, even
for a “substantial service” showing. The lack of reliable data as to the extent of white area is itself a
circumstance beyond the control of Preferred and other licensees. In the intervening years since the
Commission granted Preferred’s Licenses, despite the restrictions imposed by Section 90.693 on the
incumbents, their service areas expanded even further, which has affected the amount of white area.
That cannot be the FQCs intent. Nor was it the case when Preferred did its pre-auction due
dililgsencc as the FOC cautioned that all participants in auctions for encumbered spectrum should
do.

1 Sypplerrartal Order, 179.
4

2 A uction of Licerses for 800 MHz Specialized Mokxle Radio (SMR) Sevtice in the Gereral Category Bardd (851-854 MHz) and Upper
Band (861-865 MHz), Public Notiee, 15 FOC Red. 5568, 5576 (Wireless Tel. But. 2000) (“Potential bidders are strongly
encouraged to conduct their own research prior to Auction No. 34 in order to determine the existence of pending
proceedings that might affect their decisions regarding participation in the auction.”). As noted above, the consumption
of the white area occurred after the auction and licensing of channels 1o Preferred.
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To determine accurately the protected “originally licensed” contours, Preferred has sought data from
the FCC through a Freedom of Information Act request first made in June of 2005 The
Commission responded by providing ncomplete data m Jate August of 2005, That response is
subject to a pending Application For Review, but Preferred has still not received the data requested.

It is clearly inequitable and wnduly burdensome to require an EA licensee like Preferred to construct
EA systems limited to its “white areas” when the data reasonably necessary to determine accurately
the boundaries of those areas are not made available to the ficensee. It also is clearly inequitable and
unchly burdensome to require an EA licensee like Preferred to attempt to make a substantial service
showing based on a “white area” that is unlmown or, according to the FOC's database, is in certain
EAs seemingly non-existent. Indeed, the TA or the Commission, or both, who are charged with
administering the implementation of rebanding, should be responsible for providing a set of
approved data that reflect the requirements of Section 90.693. The lack of any such accurate data is
another substantive reason justifying the requested waiver.

Although the Commission has issued the Rebanding Ordrs, the exact terms of the rebanding process
are not yet truly final, The Commission’s Reawsideration Oner, although issued almost two months
ago, has still not yet been formally published in the Federal Register and could still itself be the
subject of even further petitions at the Commission or judicial review. The Cormmission’s Jritial
Report and Order and Supplerrental Order are already the subject of a pending, broad-based appeal in the
United States Court of Appeals for the District of Columbia Gircuit,” which is now scheduled to be
argued on February 3, 2006. The results of that appeal could bring yet another round of changes w
the rebanding process and its requirements. Separate and apart from inevitable adj
associated with the new channel assignments, the prospect for further modifications of the rules on
which rebanding is based also support the requested waiver.

The Rebanding Orders amount to an effective modification of the licenses of companies like Preferred,
but a modification that has been, untl the issuance of the Reconsideration Order at the
Commission, and until the completion of appeals of the Refwnding Orders before the courts, subject
to administrative and judicial review, respectively 1In the case of construction permits in other

4 Freedom of Information Act Request 2005-433.

15 Mobile Relay Assodates &t al v F.CC & al, Case No. 04-1413, (D.C. Cir. filed December 6, 2004), oral argument
scheduled for February 3, 2006.

1% See Scethern Campary, Request for Waster of Section 90.629 o the Comrassior’s Rudes, Memonardhar, Qpiron and Ovder, 14 FCC
Red. 1851, 4 17 (Wireless Tel. Bur. 1998) (extending the waplementation petiod for Sourhern Company’s Business and
Industrial/Land Transportation {(I/LT) channels for use in its wide-area SMR network until “final rules regarding
licensing of the Industrial/Land transportation frequencies in the context of the Commission’s ralemaking proceeding to
implemen the Balanced Budget Act take effect™); Nectd Commamiontions, Irc, Order, 15 FOC Red. 93, 95 (Y 6) (Wireless
Tel. Bur. 1999) {granting Nextel “additional time to construct its B/ILT frequencies unti the effective date of final niles
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services, such as the radio broadcast services, the Commission tolls construction permits that are
subject of such administrative and judicial appeals of initial authorizations.” This is done to prevent
hang licensees bear the risks and burdens of construction of facilities that might be altered or even
denied by the ultimate decision of the reviewing entity. Further, the Commission expressiy will toll
construction where, as here, there is a failure of a Commission-imposed condition related to
construction, ie., the fallure to complete the new channel assignment process.”® The Commission
should consider similar equities in the case of the Preferred Licenses, which are effectively subject to
the same regulatory uncertainty as a result of the Rehumding Ondars and rebanding process.

Preferred has satisfactonly demonstrated that a waiver of its current construction deadline is justified
by the lack of channel assignments, supported by the other reasons given. Preferred has taken
extensive concrete steps toward meeting its construction obligations and is “ready to construct” its
systemns. The requested waiver should be graated.

However, if the Commission determines that it will not grant the requested waiver, it should stll
grant an extension of time for Preferred to make its substantial service showing. Preferred paid
substantial value for its Licenses, The fact is that the entire rebanding process, extending over 4
years, has served as a cloud of regulatoty and legal uncertainty that has created significant barriers to
the implementation of the business plan of a small business licensee like Preferred. The Congress
has charged the Commission with ensuring that regulatory barriers to the mvolvement of small
businesses in the telecommunications and information services markets are removed.” Although
secking to address a legitimate problem, the rebanding process has created, and will continue to
create until the rules are finalized, substantial uncertainty that was never part of the original bargain
when Preferred originally paid for its Licenses. In other situations, where the Commission has
adjusted 800 MEz licenses to accommodate new rules (e.g., auctions), the Commission has given
licensees who had done far less toward constructing them, additional time to construct even when
the Commission disagreed with the basis of the request. That same relief - 6 months beyond the
denial of this waiver — is warranted here.”

regarding the licensing of the Industrial/Land Transportation frequencies in the comewt of the Commission’s
rulemaling proceeding to implement the Balanced Budget Act™).

7 Report and Order in MM Dockets Nos. 98-43 ard 94-149, 13 FOC Red. 23056 (1998), rawrs. 14 FOC Red. 17525 (1999)
{tolling of permit when authodzation is subject 1o administrative or judicial reconsideration or review).

8 Tecas Gre Commyesoztiors, 16 FOC Red. 19167, 19171-19172 (2001) (circumstances for tolling include fathire of a
Commission- irposed condition precedent to commencement of construction). In Tevas Grae, the Commission also
noted the distinction between 2 channel change initiated by the permittee and one imposed on it. /4 at 19170 ({9).

19 47 US.C. §257.
 [n the Matter of Anendment of Pant 90 of the Cornrissiords Rules to Facilitate the Futwre Devlopmert of SMR Systens in the 800

MFHz Frequey Bard, 13 FOC Red. 1533 (Wireless Tel. Bur. 1997) ing additional 6 months to licensees denied
continuanon of their extended impletentation pariod becanse they failed 10 take staps 1o construct).
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G.  REQUEST FOR EXPEDITED TREATMENT.

Preferred requests expedited wreatment of this waiver request. Preferred has filed its request when it
became apparent that it would not receive its new channel assignments pror to its current
construction deadline (i.e., December 20, 2005). Preferred has provided substantial information
demonstrating that it qualifies for the waiver in accordance with the terms laid out in the Futial
Report and Order. Preferred has also provided additional grounds for grant of the waiver request.
Therefore, Preferred requests that the request be expeditiously acted on in advance of the current
construction deadline,
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DECLARATION

I, Charles M, Austin, am the President of Preferred Commumications Systems, Inc. and
its license-holding subsidiary, Preferred Acquisitions, Inc. (collectively, “Preferred”). The
foregomg FCC Form 601 and accompanying Exhibits were prepared under my
supervision and control

As President I am thoroughly familiar with the status of the construction of all of the
Preferred Licenses. Preferred has executed contracts with experienced companies to
provide engineering drawings ((lark Nexsen) and construction services (SiteMaster) for
each of the sites in &s proposed systems. Information on the status of site leases and
equipment for each of its 10 EA markets is as follows:

a.

BEA 13 (Washington/Baltimore) ~ Preferred’s final system design includes four (4)
sites, Preferred has negotiated and finalized site leases for each of these sites. All
leases have been or will be executed by both parties as of December 20, 2005.
Preferred has submitted firm purchase orders and/or has on hand all radios,
antennas, cabinets, cabling and other construction related material necessary to
construct each of the four sites as provided in Prefer red’s final system.

BEA 15 (Richmond/Petersburg) - Preferred’s final system design includes four (4)
sites. Preferred has negotiated and finalized site leases for each of these sites. All
leases have been or will be executed by both parties as of December 20, 2005.
Preferred has submitted firm purchase orders and/or has on hand 2l radios,
antennas, cabinets, cabling and other construction rehted material necessary to
construct each of the four sites as provided in Prefer red’s final system,

BEA 16 (Staunton) - Preferred’s final system design includes two (2) sites. Preferred
has negotiated and finalized site Jeases for each of these sites, All leases have been or
will be executed by both parties as of December 20, 2005. Preferred has submitted
firm purchase orders and/or has on hand all radios, antennas, cabinets, cabling and
other construction related material necessary to construct each of the four sites as
provided in Prefer red’s final system.

BEA 17 (Roanoke) - Preferred’s final system design includes four (4) sites. Preferred
has negotiated and finalized site leases for each of these sites. All leases have been or
will be executed by both parties as of December 20, 2005. Preferred has submitted
firm purchase orders and/or has on hand all radios, antennas, cabinets, cabling and
other construction related material necessary 1w construct each of the four sites as
provided in Prefer red’s final system.

BEA 48 (Chareston, WV) - Preferred’s final system design includes three (3) sites.
Preferred has negotiated and finalized site leases for each of these sites. All leases
have been or will be executed by both parties as of December 20, 2005, Preferred
has submitted firm purchase orders and/or has on hand all radios, antennas,
cabinets, cabling and other construction related matenal necessary to construct each
of the four sites as provided in Prefer red’s final system.
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f. BEA 162 (Fresno) - Preferred’s final system design includes four (4) sites. Preferred
has negotiated and finalized site leases for cach of these sites. All leases have been or
will be executed by both parties as of December 20, 2005. Preferred has submitted
firm purchase orders and/or has on hand all radios, antennas, cabinets, cabling and
other construction related material necessary to construct each of the four sites as
provided in Prefer red’s final system.

g BEA 163 (San Francisco) - Preferted’s final system design includes four (4) sites.
Preferred has negotiated and finalized site leases for each of these sites. All leases
have been or will be executed by both patties as of December 20, 2005. Preferred
has submitted fem purchase orders and/ot has on hand all radios, antennas,
cabinets, cabling and othet construction related material necessary to construct each
of the four sites as provided in Prefer red’s final system.

h. BEA 164 (Sacramento)- Preferred’s final system design includes eight (B) sites.
Preferred has negotiated and finalized site leases for each of these sites. All leases
have been or will be executed by both parties as of December 20, 2005. Preferred
has submitted firm purchase orders and/or has on hand all radios, antennas,
cabinets, cabling and other construction related material necessary to construct each
of the four sites as provided in Prefer red’s final system.

i BEA 165 (Redding) - Preferred’s final system design includes five (5) sites. Preferred
has negotiated and finalized site leases for each of these sites. All leases have been or
will be executed by both parties as of December 20, 2005. Preferred has submitted
firm purchase orders and/or has on hand all radios, antennas, cabinets, cabling and
other construction related material necessary to construct each of the four sites as
provided in Prefer red’s final system.

j BEA 174 (Puerto Rico and U.S. Vitgin Islands) - Preferred’s final system design
includes four (4) sites. Preferred has negotiated and finalized site leases for each of
these sites. All leases have been or will be executed by both parties as of December
20, 2005. Preferred has submitted fitn putchase orders and/or has on hand all
radios, antennas, cabinets, cabling and other construction related matetial necessary
to construct each of the four sites as provided in Prefer red’s final system.

1 declare under penalty of petjury that the statements and representations in the Form
601, Exhibit 1 and this Declaration are true and correct to the best of may knowledge and

Y M A{L.\

Charles M. Austin

Dated: December 1, 2005

390697Tv2
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Mr. Roger Noel RECEIVED - FCC
Chief, Mobility Division

Wireless Telecommunications Bureau

Federal Communications Commission DEC 19 2005

445 12th Street, S.W. Faderal Communication Commission
Washington, D.C. 20554 Bursau/ Dfice

Re:  Application for Waiver of Construction Deadline
Preferred Acquisitions, Inc.
File Nos. 0002408877, et al.

Deat Roger:
This follows our call of this afternoon. I appreciate your prompt response to my message.

As we discussed, on December 2, 2005 our client, Preferted Acquisitions, Inc. (“Preferred”), filed
a waiver request pursuant to (a) Paragraphs 205-206 of the Initial Report and Order in Docket WT-
02-55" and, as instructed therein (b) Section 1.925 of the Commission’s Rules, 47 C.F.R. § 1.925,
seeking an extension of the December 20, 2005 construction deadline for Preferred’s Economic
Area (“EA”) 800 MHz Specialized Mobile Radio (“SMR”) licenses (“Licenses™). On December
13, 2005, we met with the Chief, Public Safety and Critical Infrastructure Division of the Wireless
Telecommupications Butean, to discuss the request in light of the fact that it was based on the
Rebanding Orders. However, 1 now understand that your Division will be handling this matter.

Un the Matter of Improving Public Safety Comtmunicetions in the 800 MHz Bend, Report and Qrder, Fifth Report and Qrder, Fourth
Memorandurt Opinion and Order, and Ordsr, 19 FCC Red. 14969 (2004), as amended by Ermatum, released September 10,
2004, Ematow, DA 04-3208, 19 FCC Red. 19651 and Ermatwon, DA 04-3459, 19 FCC Red. 21818, appeal pending
(“Initial Report and Order™); Supplemental Order and Order On Revonsideration, 19 FCC Red. 25120 (2004), appeal pending
(“Supplermental Order”y, Memorandum Opirion and Order, FCC 05-174, 20 FCC Red. 16015, releaged October 5, 2005, s
amended by Eratum, DA 05-3061, relezsed November 25, 2005 (“Reconsideration Order’™) (collectively, “Rebanding
Orders™). Preferred originally filed the request on paper on December 2, 2005, However, it was refiled on December
14, 2005 after the ULS processing staff advised Preferred that instead of being filed as a paper application, which
Prefetted initially understood was acceptable, the filing needed to be made through the ULS system. Note also that
the ULS requited that Preferred insert a specific date being requested for the extension. Preferred inserred January 1,
2007, but is requesting 2 waiver extension of time in accordance with the principles outlined Paragraphs 205-206 of
the Tnitial Report and Order.

Washingten DC | Narthern Virginia | Dallas | Deaver | Anchorage | Daha, Oatas
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All of Preferred’s Licenses are subject to tebanding under the terms of the Commission’s
Rebanding Orders. In accordance with Paragraphs 205 and 206 of the Initial Report and Order,
Prefetred has sought an extension to and until (a) six (6) months after the Transition
Administrator (“TA’) has allocated new channels to Preferred for the Licenses, if those channels
can be used, in advance of band configuration in the region, without causing interference, or (b)
if Preferred’s newly-allocated channels cannot be activated without interference to other systems,
six (6) months after the completion of band reconfiguration in the NPSPAC Region in which
Preferred’s License is located.  Although as noted above the construction deadline is December
20, 2005, to date Preferred has received no new channel assignments from the TA in accordance
with the Rebanding Orders for any of its Licenses.

Given the impending construction deadline, Preferred requests that the request for waiver be
treated as one to be granted munc pro funcin the event that action has not been taken by December
20, 2005. The status of the Licenses should be treated as continuing to be valid after December
20 insofar as there was a timely sought waiver of the construction deadline for the reasons
permitted under the Initial Report and Onder. See generally Radio Longuiew, Inc., 19 FCC 2d 966, 969
(1969) (where authotization was not previously cancelled and timely request for extension filed,
authotization continued in effect). Futhermore, Preferred filed the request under Secton 1.925 of
the Commission’s Rules, and not under Section 1.948, because the Inmitia/ Report and Order
specifically made reference thereto. So do the instructions on the Comrnission’s web site relating
to seeking a construction extension for this reason.” Preferred has made specific showings under
the terms of the waiver standards in Section 1.925. However, it is clear that Preferred has no
control over the timing of the assignment of new channels by the TA and as such is a
citcumstance beyond the licensee’s control within the scape of Section 1.946(e)(4) of the
Commission’s Rules, which envisions automatic extenston of licenses for which an extension of
time to construct is sought, pending action on the extension request.

Accordingly, Preferred asks that the Division consider the Licenses as remaining in full force and
effect after December 20, 2005 in the event that action has not been completed on the request
for waiver by that date. Finally, in view of the unique circumstances, although Preferred strongly
believes that it has fully satisfied the waiver standard as outlined in the Initia! Report and Order, for
the reasons set forth in Exhibit 1, Section F. of the waiver request, Preferred should be given
additional time to make its construction showing in the event of any demal of the waiver request.

As per our original filing, Preferred requests expedited action on its waiver request.

2 See http:/ /wireless.fce.gov/publicsafety/800MHz/ bandrecon figuration/ fag-licensing. html#q4
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Please call me with any questions. I have sent z2n electronic copy of this letter to Thomas
Derenge as well.

aul C. Bcsoz

cc: Thomas Derenge (via electronic mail)
Michael Wilhelm (via electronic mail)
Mr. Charles Austin
Stephen Diaz Gavin

39109781




CERTIFICATE OF SERVICE

Kerri Johnson, a Paralegal Specialist in the Enforcement Bureau’s Investigations

and Hearings Division, certifies that she has, on this Sth day of September, 2007, sent by
first class United States mail copies of the foregoing “Enforcement Bureau’s Request for
Admission of Facts and Genuineness of Documents to Preferred Acquisitions, Inc.” to:

Charles M. Austin

c/o Preferred Communications Systems, Inc.
6311 North O’Connor Boulevard N24
Irving, Texas 75039

Preferred Communication Systems, Inc.
6311 North O’Connor Boulevard N24
Irving, Texas 75039

Charles J. Ryan, III
Attorney At Law

12502 Trelawn Ter.
Mitchellville MD 20721

Preferred Acquisitions, Inc.

c/o Preferred Communications Systems, Inc.
6311 North O’Connor Boulevard N24
Irving, Texas 75039

Pendleton C. Waugh

9150 E Del Camino

Suite 114

Scottsdale, Arizona 85258

Jay R. Bishop

c¢/o Preferred Communications Systems, Inc.
6311 North O’Connor Boulevard N24
Irving, Texas 75039

Jay R. Bishop

c/o Michelle Bishop
1190 South Farrell Drive
Palm Springs, CA 92264

Charles J. Ryan, III




Attorney At Law
Post Office Box 4782

Upper Marlboro, Maryland, 20775

Charles D. Guskey
6237 Baymar Lane
Dallas, Texas 75252

Administrative Law Judge Arthur I. Stemberg*
Federal Communications Commission

445 12" Street, S.W., Room 1-C861
Washington, D.C. 20054

. Ahmaen.

~ T Kemi @hnson

* Hand-Delivered




