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EXHIBIT 1 

wsn FICATION FOR GRANT OF REO UESTED WAIVER 
A. SPECIFIC SCOPE OF W ~ O U E S .  

Preferred Acquisirions, Inc. (“Preferred) herein requests thar the commission waive the 
requirements of Section 90.685 of the Commission’s Rules to extend the current consuuction period 
specified therein as it applies to each of Preferred‘s Economic Area (“EA”) 800 MHz Specialized 
Mobile Radio (“SMR”)  licenses (“Licenses”) to and until (a) six (6) months after the Transition 
Adminisaator CTA”) has allocated new cbannels to Preferred for the License, if those channels can 
be used, in advance of band confiition in the region, without causing interference or @) if 
Preferred’s newlyallocated channels cannot be &axed without interference to orher qmems, six 
(6) months after the completion of band r e c o n f i i n  in the NPSPAC Region in which 
Preferred’s License is located All of Preferrerred’s Liccnses am subject to rebanding under the terms 
of the Commission’s R~&zz&g Ozibs.’ ‘I& c o d o n  deadline for those Licenses is currently 
December 20,2005. To date Preferred has received no new channel assignments from the TA in 
accordance with those Orbs for any of its Licenses. 

In suppolt of this request for waiver, Preferred sets out the fobwing justifications. 

B. ON PREPERRED AND ITS LICENS ES. 

Preferred acquired its Licenses in FCC Auction No. 34 (800 Mkk Gned Category (851-854 e) 
and Upper Band (861-865 MHz)) for a total of $31.67 &n All of its Licenses am in the D, E, F, 
DD, EE and FF Blob of the 800 M H z  S M R  band. n e  Commission granted Preferred the 
Licenses on December 20,2000: 

Pderred’s Licenses are subject to the c o d n  requiremnts set for& in Section 90.685 of the 
Commission’s Rules. In accodance with Section 90.685@), Preferred notified the Commission on 
Janury 7,2004 of its “election to make a showing of substantial service on the fifth anniversaryof 
its authorization” (i.e, byDecember20,2005). 
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In March 2002, the Commission released the initial NPRM in Docket 02-55, which would ultimately 
result in the R&&g ordas. %e NPRM solicited comments on two specific band reconfiguraton 
propals put forth in late ZM)1 by Ne& Comnnulicadons, Inc. (“Nextel”) and the National 
Association of Manufamums (*W), mpectiveiy? S i e  the dease of the NPRM through the 
present date, all of Prefemd’s Licenses have been and remain subject to the rebanding process. 
Under the terms of the Refmikg Oth, all of the Licenses must be relocated to new 
frequencies/chanue!s providing “comparable facilities.” 

Preferred is currently negotiating 6th Nextel concerning the phnaing for &cation of Preferred’s 
Wave 1 Licenses, which Referred bas elected to relocare u) the so-called ESMR Band established by 
the R&az&g CMn. On S e p t d a  27,2005, the TA confinned that those Licenses muld be 
“scheduled for relocation” to that Band. However, &e TA reserved decision on Preferred’s election 
to move its Wave 2 Licenses (in BEA 174) to the ESMR band and has not yet agreed that such 
Licenses will be scheduled for relocationto the ESMRband. 

As noted above, Prefemd has received no new channel assigmmms fronthe TA for any of its 
Licenses and has no reason to believe that it would receive any by December 20,2005. 

c. THE RE BANQING OmERSSPE CIFICAL LY ENMSIONAWAIVERIN SUCH 
Cl[RCU”CES. 
“he ReLtmbg Ckhs specifidy envisioned the cimmsrances tliat are presented by Prefemd’s 
request for waiver. In the InidalRtpatrm3 W t h e  Commission explicitly stated the folio+ 

“205. Since the 800 MHz band reconfiguration process will take 
place increm* in fiftyone geographic regions, some site-based 
incumbent 800 MHz licensees may face construction deadlines prior 
to their being scheduled for relocation. To resolve this issue we will 
allow licensees which are ready to consma and waking only for 
assignment of their new channel to submit a waiver request 
demomcing that they have commenced consuucrion, e.g., have on 
hand, or placed a firm order for, non frequency-sensitive equipment, 
have erected a tower, obtained a commitment for tower space, etc. 

206. If the Transition Admiuismor has specified said licensee a 
new b e l  and the licensee can immediately use the channel 
without causing mtezfeznce to other systems, it must construct 
within its currently applicable deadline. Ocherwise, the licensee may 
submit a waiver repa for extension of the m d o n  period 

’An overview of the lengthy, +par course of the developmem, consideration and adoption of the cumnt 800 MI+ 
reburding plan ip set for& inthe l&$aLRpaniW, 161. 
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una (a) six months after the Transitions AQlininrator has specified 
it a channel, if that channel can be used, in advance of band 
~~nfiguation ia the ~gion, without causing interference; or (b) if its 
channel cannot be activated without interference to other system, six 
months after the completion of hand reconfiguration in its M P A C  
region. The Cornmission's waiver rules dl apply and the waiver 
requests will be evaluated on a good cause basis e.g. ma sh&gLydx 

d& itr prqpcaed fa. Licensees whose consuuction deadline 
passedbefore the release of &is Q m m d U ,  and which do not 
have an extension of time requcst M y  pending, will have a 
panicukrlyhigb evidentkystrandard to met when they submit a 
waiverrequest. Ilhaepmrkicrzsako&toEA ~ c s f ~ m ~  
~pmwrttoSsatiCn90.681 a&Onn;ds R u ~ . " ~  

The commission's waiver rule cited in this discussion in the ImiidRqwtaad =is Section 1.925, 

"(3) The~-sionmaygramarequestforwaiverifitisshown 
that: (4 The underlying purpose of the &(s) would not be served or 
would be frustrated by the application to the instant case, and that a 
grant of the requested waiver would be in the public interest; or (hi 
In view of unique or unusual factual cinxmmnces of the instant 
case, application of the rule(s) would be inequitable, d u l y  
burdensome or contraryto the public intenst, or the applicant has no 
reasonable 

b r a ?  that it d h  m d  but/&. Ajfui thm b?rrit€m&m&l 

which states in relevant part 

As demonstrated below, Preferred squarety meets the requLements for waiver of the construction 
deadline set folth in the I ~ ~ d ~ .  

D. 
YAJVERTOOBVIATE NEEDLESSEXPmITURES ON RETUNINGa 

BE R E L O C A m .  

THE LACK OF NEW -ASSIGNMENTS COMPELS GRANT OF T a  

ION 0 F SYSTEMS FOR LICENSES THAT WILL 

There is no question that "band r e c o d i t i o n  would affect [preferred's] facilities." 

As prevhdy noted, as of the date of this request, Prefened has received no new channel 
assignments fmm the TA pufiuant to the Rdm§rg 0th for any of its Licenses. Therefore, am/ 
system that Preferred would complete to operate on its currenth/ licensed c h e l s  would only have 
to be retuned or otherwise revamped once those n w  channels are agreed upon and fidyassigned 

4 ~d&zvtdW, ((205-206 (foomoas omiued and emphasis supplied). 

5 47 CP.R$1.925(b)(3). 
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by the TA Customer equipment would also have to be retuned? Sis might have to be physically 
moved For e q k ,  Prefemd has been told by lesson at many of the sites for which it has 
negotiated Ieases that wfien the new channels are assigned P d m d  wiu have to Rpeat 

intermoduktion mdks for each of those sites. In addition, some lessors have indicated that 
stlurrural analyses required for placement of antennas may have to be repeated once the new 
channels are assigned 

Although Nextel rmghr be responsible for some of these costs under the terms of the &hjq 
Odm, at this point Preferred and N e a l  have not agreed that would be the case. Even if Nextel 
were to be responsible for some or all of the costs, they are costs that can be avoided by in effect 
onlyrequiring Preferred to construct its systems once, rather than, at least in pan, twice. 

Father, there is no assurance that by completing its system on its m n t l y  licensed channels and 
hegk+g operation Preferred would not cause or create the very interference that the rebanding 
process IS intended to prevent or minimize. At this point, that is an unknown. 

Under such circumstances, it would not serve the public interest to r q u k  that Prefenzd meet the 
current tOflSVuCdOn deadline.' Indeed, rhis is the very set of circumstances that the Commission 
recogtllzed in the I r i i dRqm md Gdr  justifii the submission of a waiver. * Moreover, requiring 
Preferred in a relatively shoe period of time to construct, initiate operations and then have to go 
through the rei,uniag and related pmesses associated with changing channek is unduly burdensome 
and unnecessatyp 

FQ WO, I= Expabnd-fi3-YeaExdfiM $wO MIE. &mi Gs&Rtgrrbtlrrm ardNanmrLiLiwseH~,  
I= qmtfi  W h c f 9 ~ X  MHz ~~ ' R q k n m d P & f i ~ R ~ M d W d  
M, 16 FCC Rcd 11072, @o;eless Tel. Bur. 2001) (The PCC granted a sineen (16) month extension of the 
commxtion +rnents to Narrcl a d  aU 9M) MHz &earou became digital esuipmem aas unanilabk. In its 
decirio4 the PCC noted that the consuuction of an analnp nK(Y0rk &at would be rcpLced by a dighal occwork once 
equipmatr became a&bk w not m the pubk intemr because wmunetx mdd be rcguted to purchase nrw 
handsm and rhe c m  of rebuildingwoukl lead to higherfices tothc pubk.), nmn &id 17 FCC Rcd. 1-2 (W& 
Tel Bur. 2002). 

7sa?p+- ' ' LLCmrlcbnl U%f.ss LLC Regafba  W&adExte&n#tkdx&MlllnnlPCT ChbmAm 
Rqkmm, Mematxha @&im mi W, 19 FCC Rcd 15574,f 6 (Widess. Tel Bur. 2oM) (herrimfrer "W) 
(wdudiq .[t& public inrezest and the undufying pupose of the ids dl be bemr s m c d  by granting a &month 
exvnsion of time w a b w  coral to wnsmzt a m m m e d y  vhbk, uchnol+ ldvuKed system, which will pt the 
mrr~m to a mom compaitive and effkjmt use* d e r  than Cord consaUCring a ' bbones '  SySrem simply to 
its constauction d&). 

9 I& a&. 1206. 

W 1 8 (stating Cod 7v1s prepared to c o m t  a 'bue-bones' system in order to m ~ e f  its eonsuuction deadline but 
du srjrem would have w be rcbuilt with new &logy IO cffecrively complete in the highly comptiriVe Honofuhs 
Hawrii market). S i y ,  Pnfemd must consrmcf a u c h n o ~ a d ~ d  rysrem in order not w cause p d y  
bannfd m d e r w c e  to o h  b e e s  m the 800 MHz band simikrl wmperitive m a r k .  If Prcfemd continua 
f o d  with% p~nncd comrmnion on its e-g w chvloel~ rder~waitingforim newchatmeis fronthe 
TA,Prefemd's systemwiu nost IiMyaurc harmful imerfuuve to other mm, will be unabk to operate and might be 
placed in a harmful MDpthive siautionbyhavingm co~srmc(an inferior system. 



Preferred Acquismons, Inc. 
FCCForm 601, Schedule L 
Quesuon 2 
Page 5 of 11 

%e ongoing rebanding process is clearly a unique and unusual factual ckumtance over which 
Preferred has no c o n t d  Preferred cannot udatedy dictate which new channels it will employ m 
connection with its Licenses. It f i i  must negotiate with Nextel, as k is c-@ and then th 
TA must finally designate those channels for use by Preferred, which lw no ahemative to obtaining 
the assignment of new channels other than through the rehding process esrablished by the 
commission. Under such citmmmnce~ it would be inequitable to require Preferred to complete 
consrmction and initiate operations on cbannek that it knows that it wiu have to give up. 

The underlying purpose of Section 90.685 is to prevent spectrum warehousiag. That goal is 
consistent with the cormnission's requirement that kemees seeking a waiver based on the lack of 
new channels demonstrate that they have met the standard for waiver set out m the IniniJ@wtand 
Woutlined above. Preferred bas commenced construction as envkiined by that s t a n d a d  It has 
the necessary frequency mdio ne& equip- on hand or on fm order. It has the necessary 
commbents for tower site htions.  To date Preferred has expended or committed some 
93,700,WC) m connection with the design, engineering, site leases, legal and preparation for 
construction of its systems throughour its ten (10) EAs. Tnis inchdes $2,376,000 for equipment and 
site preption, m&d& site identification, acquisition, permitting and prelimmary construction. At 
this point Prefened expects to be able to cr>.Iocate all of its sites at exisring tower facilities. Preferred 
has submitted firm orders for all equipment needed to meet its obligation to ckmonstrate 
"substantial service" based on its cakuhion of its "white area" in each of its E&. 

In further support of this waiver Preferred is pswiding as an aaachment hereto the Dedaration of 
its President Charles M. Austin of the pre-construction steps that it will have taken in each of its 
licensed arzu by December 20,2005, the c-t c o m c t k n  deadline." Preferred respectfufly 
submits that this showing establishes that it was prrpared to and had the equipment and sites 
availableto c o n s u u c t " b r a l S x ~ f ~ t h a e ~ ~ e m r l d ~ i d f d c i l i d e s P  

'Ihe facts and factors presented demonstme that Preferred has satisfied the requiremenrs for a 
waiver, as outlined in the In id  RLport ami M, because it has no new channel assignments m 
acconknce with the Mmri%g M, but has taken subsmntial concrete steps so that it can meet its 
EA system consttuction obligations when it does receive those assignments, assuming that it can do 
so prior to the completion of rcbandmg in its NPSPACmas. 
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E. 

Although Preferred sub& that h has jus&d a mker based on the lack of new channel 
..i;pM.ms fmm the TA, there are orher suppotting bases for gram of the requested waiver. 

THEWAIVE RREOUESTE DISALSOI m D  ON OTHER GROUNDS. 

. .  1. Preferred Lacks Accurate I nfonnation On Its Licensed 

Under the term of the Rehikg  onE?3 Preferred‘s remaining EA licensed areas when it moves to 
the ESh4R band consists of the “white areas” in each of its E A  as of November 22,2004, the date 
that a summ;uy of the Ini&dRcptardonhr~pas published in the Federal Register (Tublication 
Date-).” ’& restriction r e d s  from Preferred’s faihue to have colls~ucted an ESMR sjstem by 
the Publication Date. ?he ’white area* was defmed as “the same unencumbered area that it had 
before it relocated” and which it had on the Publication DateP 

Preferred’s unencwnbered area as of the Publication Date is determined by Section 90.693 of the 
comrrdssion’s Rules which sets out the “Gmdfathehg provisions for incumbent licensees.” l’hat 
nJe defined the areas served by “800 SMR licensees who obtained licenses or filed applications on 
or before December 15, 1995.” ?hose were the incumbents that the Commission intended to 
protect to the extent of their “origirrallylicensed” contours as defined in Section 90.693. lhreafter, 
there was to be no further encroachment by these incumbem, or other licensees, on the spectrum 
p h a s e d  at auction by Werred or other sirnilarty situated EA liceosees. whar remains after these 
incumbents are protected in accordance with Section 90.693 is the “ w h e  area” thar Prefemd 
obtained at auction in the year 2wO. 

In light of the requkmem of the S- W, having an accurate unclerstandmg of the extent 
of that “white area“ k e s s e d  to sakfying the constmcthn requirements of Section 90.685, even 
for a “substantial service” showing. ?he lack of reliable data as to the extent of white area is itself a 
circumstance beyond the coria01 of Preferred and other licensees. In the intemening )?”s since the 
Commission granted Preferred‘s Licenses, despite the restrictions +sed by Section 90.693 on the 
incumbents, their service areas expanded even further, which has affected the amount of white area. 
That cannot be the FC@s intent. N o r  was it the case when Preferred did its pre-auction due 
dsgence as the FCC cautioned that all participants in auctions for encumbad speca~m should 
do.* 

“Sz@&nmdader,179. 

U I d  

A&QLimas~$w8WMHz S+dM&U@w Seniceinrhe GerrnJ CagpyBarrl(8S1-8S4 MHd mnl Uppr 
Brm1(861-86S MHd, F&c N& 15 FCC Rcd 5568,5576 (Wi&s TeL Bur. m00) ( T a d  bidden ?R strongly 
encouraged to conduct thei~ own mea& prior to Auaion No. 34 in &to detumine the ednence of pendiug 
pmwedings that might affm their decisions rrguding participldon in the aUnion.*). As med above, the wmumption 
of the vhiw area occurred afra: the aucdon ad Iiccnsii of h l r  to Preferred. 
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To determine accutatelythe protected ‘ o m l i c e n s e d ”  contom, Preferred has sought data fmm 
the FCC h u g h  a Freedom of Informtian Act request first made in June of 2005:‘ The 
commission responded by pmviding incomplete data in late August of 2065. ‘I& response is 
subject to a pen& Application For Review, but P d e m d  has still not receivedthe data requested 

It is clearly inequitable and unduly burdensome to require an EA lkensee like Prefexed to consmm 
EA system limited to its “white areas” when the data msonably necessary to determine accurately 
the boundaries of those areas are not made availabk to the licensee. It &o is clearly inequitable and 
undulyburdensome to requiz an EA licensee like Preferred to anempt to make a substantial service 
showing based on a *white ma” that is unlmown or, according to the FC@s database, is in cenain 
EA( seemingly non-existem Indeed, the TA or the Commission, or both, who are clmged with 
administering the implementation of rebanding, s h d  be responsible for pmviding a set of 
approved data that reflect the requkments of Section 90.693. The lack of any such accurate data is 
another subnantive reason justiru;lu: the requested waiver. 

2. The RebandhglWes And Pmces ses Have Only Essmgtv Corn pleted 

Although the Gmmission has issued the R&Y& O&, the exact terms of the rebanding process 
are not yet truly finaL ?he Commission’s lb-n&&z M, although issued h t  two months 
ago, has stiU not yet been f o e  published in the Federal Register and could sti l l  itself be the 
subject of even further petitions at the Commission or pdicial miew. ?he Commission’s I& 
&purtmdorderandSqpbmiidO&rarealrradythe subject of apendiog, broad-basedappealinthe 
Wnited Srates Cow of Appeals for the Dismct of Columbia &I&- which is now scheduled to be 
argwd on February 3,2006. The results of that appeal could bring yet another round of changes to 
the mbanding process and its requirements. Separate and apart from inevitable adjmments 
associated with the new channel assignments, the prospect for further modifications of the rules on 
which rebanding is based also support the =quested waiver. 

?he R&&g W amount to an effective modification of the licenses of coqanies like Preferred, 
but a modification that has been, urnil the issuance of the Reconsideration Order at the 
Gnunission, and until the cornplaion of a@ of the Rekztrabap 0th before the coults, subject 
to administrative and judicial review, respe&ely.‘6 In the case of consuuction permits in other 

‘4 h e d o m  of I n f o d o n  Act Request 2005-433. 

bf& ReLy As& ti ai w F.CC ti d ,  Case No. M1413, (0-C Cir. fM Decembu 6, ZW),  o d  ugument 
schedukdforFebruuy3,2006. 

’bSaSaahem~RapxstfbrW~dSanb?W.629a~Cannjtiar’rRrla,M~ C@&md&, 14FCC 
Rcd 1851.1 17 ( W i i  TeL Bur. 1998) (artcoding the impkrrmprion period for Sodm companu’s BupincSs ad 
IndusWLmd Tr;mspo&n WLz) fh;rmrls for use m & +am SMR nemrk und ‘final ntles q w d h g  
lieensing of the Iedtmri?l/Land uaqo&n frequencLs in rhe comexf of rhe Commission’s rule- pmxedbg to 

IC, O& 15 FCC Rcd 93,95 (7 6) cJpirrk.i impkmcnt &e Bakmed Budget Act fakc effm? Need 
Tel Bur. 1999) (gnmiog N e d  “zddirioml dnu to construct its BhLT frequendn until the effective date of final & 

. .  
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services, such as zhe radio broadcast services, the Commission tolls ConstIUaion permits that are 
subject of such adminismtive and judicial appeals of i n i d  authorizations." 7bi.s k done to prevent 
having licensees bear the rjSh and bwrlen~ of construction of facilities that m;ght be altered or even 
denied by the ulijn?ate decision of the reviewing &. Purrher, the Commission expressfy will toll 
consumion where, as here, there is a failure of a Commission-imposed condition related to 
consuuction, ie., the failure to complete the new c h a r d  assignment process." The Commission 
should consider similar equities in the case of the Preferred Licenses, which are &ectiveIy subject to 
the s m  q , u l a t o r y ~ ~  as a result of the Rthzdg or&ls and rebanding process. 

F. 
ADDITIONAL TIME. 

INTHEEVENTO F ADENIAZ. PREFERRE D SHOULD BE 

Preferred has satkfactonlydemond that a miver of its cmmt coflstnrtion deadiine is justified 
by the lack of channel assignmems, supported by the other reasons given. Preferred has taken 
extensive concrete sreps towad meeting its consmaion obligations and is "ready to construct" its 
system. The requested waiver should be granted. 

However, if the commission determines that it will not grant the requested waiver, it should st i l l  
grant an extension of dme for M e n d  to make its substantial service showing. Preferred paid 
substantial value for its Licenses. fact is that the entire rebanding process, extending over 4 
years, has served as a cloud of regulato~ and legal uacertairaythat has created s&dicant baniers to 
the implementation of the business phn of a s d  business licensee like Preferred The Congress 
has cbarged the Commission wirh emuring that regulatoxy banien to the involvement of small 
businesses in the telecommunications and information services markets are rernoved" Although 
seeking to address a legitLrrate problem, the rebanding process has created, and will cominue to 
mate d t h e  rules are finalhtd, substantjaluncettaintythat was never pact of the 0rigiralb;Ugain 
when Preferred 0 r i g i - d ~  paid for its Licenses. In other situations, where the Commission has 
adjusted 800 MI-Iz licenses to accommodate new rules (e.g., auctions), the Commission has given 
licensees who had done far less t o d  consrmcting them, additional time to construct even when 
the Commission disagreed with the basis of the request. ?hat same relief - 6 months bepnd the 
denial of this waiver- is wdnanted here." 

ngvding the Lcensing of the I n d d L a n d  Trausponadon frcquencks in the corn of the Gmmission's 
rulrmaking proceeding v, impkmcat &e BaLnoed Budget Ad) .  

l7 Rt;aon Mi O& in MM k k f s  Na 9843 md 94149, 13 FCC Rsd. 23056 (1998), mm 14 FCC R d  17525 (1999) 
(tolling of pnm;C when aurbodzldon is subject ro ldminirrnrive or judicial momidenlion or review). 

'8ToMcma)Omnnamaa . , 16 FCC Rcd. 19167, 19171-19172 (2001) (circUnaraaces for tolling include faihuc of a 
Commissiorr Lnposed condition ptecedau v, comnencs~nt of comuuctio?). In 7aa.s CmE, the Commtsmn also 
noted the disktion h m  a channel change inidmed by the pe& and one imposed on it. Id at 19170 (1 9). 

19 47 us.c p.57. 

MHZ Fmjzmy  Batd 13 FCC REd 1533 (W~uekss Tel Bur. 1997) 
corainlndon of thci amcoded impkmmauo ' nperiodbecausethryf E. ~o&mpstoconsmuct). 

' 

IntkMmrcr~Amnhm $Pan 90 fdx C n k i o r s  Elrrls t o F ~ t k F ~ ~  6SMR S- in& 803 
m g  addnioml6 months m Gccnrees denied 
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G. PEOUES'I' FOR EXPEDII'ED TRJiATMENT. 

Preferred quests expedited ueatrnent of this waiver ~equest. Preferred has f k d  its request when it 
became apparent that it would not receive its new ctrannel assignmem prior to its current 
ulnsvucdon deadline &e., December 20, 2005). Preferred has provided substantid information 
dernoosmting that it +is for the waiver in accordance with the terms laid out in the I& 
Rqwt a d  0th Preferred has also pmvisled additional g~~unds  for grant of the waiver request. 
?herefore, Prefened requests that the request be expeditiously acted on in advance of the current 
CoDsuuCfion deadline. 
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DECLARATION 

1. 1, M Austin, am the Pre~idem of Prefemd c6mmunL.atiom Systems, Inc. and 
;ts license-holding subsidiaiy, Preferred Acquisitions, Inc. (collectively, “Preferred”). The 
foregokg FCC Form 601 and accompanYing Exhibits we= p r e p d  under my 
supervision and conmL 

As President 1 am thoroughly familiar with the statu of the collsfnrction of all of the 
Preferred Licenses. Preferred has executed contracts with experienced companies w 
provide engineerh.lg &wings (Ckdr “exsen) and construction services (Si&hsta) for 
each of the sites in its proped system. Information on the status of site leases and 
equipment for each of irs 10 EA d t s  is as follows: 

a. BEA 13 (WashingtodBalti~~~~re) - Preferred’s final system design includes four (4) 
sites, Preferred has negotiated and finalized site leases for each of these sites. Au 
kass have been or will be executed by both parties as of December 20, 2005. 
Preferred has submitted fum purchase orders and/or has on hand all radios, 
antennas, cabiopcs, cabling and other c o d n  related material necessary to 
construct each of the four sites as provided in Prefer red’s find system. 

b. BEA 15 (Richmond/Petetxbug) - Pdemd’s final system design includes four (4) 
sites. Prefemd has nepiated and finalized site leases for each of these sires. AU 
leases have been or will be executed by both parties as of December 20, 2005. 
Prefened bas submitted firm pufihase orders and/or has on hand all radios, 
antennas, cabinets, cabling and other consmaion dated material necessary to 
construct each of the four sites as provided in Prefer led’s final system 

c. BEA 16 (Stamton) - Preferred’s f i i l  system design indudes w (2) sites. Preferred 
has negotiated and f k d  site leases for each of these sites. AU leases have been or 
will be executed by both pattas as of December 20,2005. Preferred has submitted 
firm purchase orders and/or has on hand all radios, antennas, cabinets, cabling and 
other consuucdon related material necessary to construct each of the four sites as 
provided in Prefer red‘s final systcm. 

d BEA 17 (Roanoke) - Preferred’s final system design includes four (4) sites. Prefemd 
has negotiated and finalized site leases for each of these sites. Au leases have been or 
wiU be executed by both parties as of December 20,2005. Preferred has submitted 
f h  purchase orders d o r  has on hand all radios, antennas, cabinets, cabling and 
other constmaion dated material necessary to construct each of the four sites as 
provided in Prefer red’s final system 

e. BEA 48 ((Ymhton, wu) - Prefemd’s final system design hcludes three (3) sires. 
Preferred has negotiated and finalized site leases for each of these sites. All leases 
have been or will be executed by both parties as of December 20, 2005. Preferred 
has submitted firm purchase orders and/or has on hand all radios, antennas, 
cabinets, cabling and other constnution related material necessary to construct each 
of the four sites as provided in Prefer red’s f d  system 

2. 
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f. BEA. 162 (Fxesno) - Prcfaxed's l i d  system de@ includes four (4) sites. Prefured 
has negotiated and finalized site leases for each of these sites. All leases have been or 
will be executed by both parties as of December 20,2005. Preferred has submitted 
firm purchase orders and/or has on hand all radios, antennas, cabinets, cabling and 
other construction related material necessary to construct each of the four sites as 
provided in Prefer red's final system. 

g. BEA 163 (San Fznnusco) - Preferred's final system design indudes four (4) sites. 
Prefetred has negotiated and finalized site leases for each of these sites. Au leases 
have been or d be executed by both partics as of December 20, 2005. Preferred 
has submitted tirm purchase ordess and/or has on hand all radios, anteoilp~, 
cabinets, cabling and other construclion related material necessary to construct each 
of the four sites as provided in Prefer red's final system. 

h. BEA 164 (Sacmment0)- Preferrect's 6nal systern design indudes eight (8) sites. 
Pnfened has negotiated and finulized site leases for each of these sites. All leases 
have been or d be executed by both parties as of December 20, 2005. Preferred 
has submitted firm purchase orders and/or has on hand all radios, antennas, 
cabinets, cahhg and other constmction related material necessary to consauct each 
of the four sites as provided in Prcfu red's iinal system. 

BEA 165 (Redding) - Preferred's hnal system design includes five (5) sites. Preferred 
has negotiated and &&zed site leases for each of these sites. All leases have been or 
will be executed by both parties as of December 20,2005. Preferred has submitted 
firm purchase ordcrs and/or has on hand d radios, antennas, cabinets, cabling and 
other construction related material necessary to Construct each of the four sites as 
provided in Prefer red's final system. 
BEA 174 (Puerto Rico and U.S. Vi& Islands) - Preferred's L i d  system design 
includes four (4) sites. Preferred has negotiated and hnalized site leases for each of 
these sites. All leases have been or will be executed by both parties as of Decembu 
20, 2005. Preferred has submitted fim purchase orders and/or bas on hand all 
radios, antennas, cabinets, cabling and other construction related material necessary 
to construct each of the four sites as provided in Prefer red's End system. 

i 

j. 

3. I declare under penalty of perjury that the statements and representations in the Form 
601, Exhibit 1 and this Declaration are m e  and comect to the best of my knowledge and 
belief. 

Dated December 1,2005 
Charles M Austin 



December 19,2005 

1 BY E R D Y 

MI. Roget Noel 
Chief, Mobility Division 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C. 20554 

Re: Application for Waiver of Construction Deadline 
Preferred Acquisitions, Inc. 
File Nos. 0002408877, et al. 

DearRoger: 

2550 M Sties, NW 
WaPhingtw. OC 20037.1w) 
m.4557-m 
Facsimile 202-67.6315 

w.paifoobcggs.com 

h u l  C. BerozSi 
(202) 457-5292 

RECEIVED - FCC 

DEC 1 9 2005 

This follows out call of this afternoon. I appreciate your prompt response to my message. 

As we discussed, on December 2,2005 our dent,  Preferred Acquisitions, Inc. C‘PreferrecI”), filed 
a waiver request pursuant to (a) Patagraphs 205-206 of the InitidRcparl und Ordcrin Docket WT- 
02-55’ and, as instructed therein @) Section 1.325 of the Commission’s Rules, 47  C.F.R. 5 1.925, 
seeking an extension of the December 20,2005 construction deadline for Preferred’s Economic 
Area (‘‘EA”) 800 M H z  Specialized Mobile Radio (5MR’’) licenses (“Licenses”). On December 
13,2005, we met with the ChieL, Public Safety and Critical Infrastructure Division of the Wkeless 
Telecommunications Buteau, to discuss the request in hght of the fact that it was based on the 
Rebanding Orden. However, I now understand that your Division will be handling this matter. 

!In tbr Mmer . f t . p m ~ n g  Pzb& SC+Q Co~lmw-w in tbt 800 MH7Band R p i  and Odw, F@ Rpod urd O h ,  Fowfb 
Mrraorandvnr Opinimr~and Odfi m d  Ordw, 19 FCC Rcd. 14969 (2004). as amended by Emzfm, dcarcd September 10, 
2004, Ems-, DA 04-3208, 19 FCC Rcd. 19651 and Emturn, DA 04-3459. 19 FCC Rcd. 21818, qfna/pmding 
rInl*il Rrpmt and Ordrf?; Sqph&#l  Order a d  Ordrr On Rtmridmon, 19 FCC Rut. 25120 (ZW), @%a’lpn&g 
~Supphm*rlOrda”& Manwondm Opi,%o# and O h ,  FCC 02.174,20 FCC Rcd. 16015, deascd October 5,2005, as 
amended by Emtun, DA 05-3061, nlcpsed Novembcr 25. 2005 (“Ramm2mti411 Odd’) (colIectiwly, “fibandng 
Order,”). Preferred origindly fdcd the request on papa on Decembu 2,2005. However, it was reffled on December 
14,2005 after the U S  pmccs*og staff advised PreferEd that instead of being fded as a paper application, wbich 
Prcfared initi.lUy understood was acceptable, the “ling nccdcd to be made through the ULS system Note also that 
the ULS requind that Preferred insen a specific date bdng rcqucstrd for the atension. Prefcned insated January 1, 
2007, but ir requesting a waivcr extension of time in accordance with the principles outlined Paragraphs 205-206 o f  
the Initial tLpm and Order 

W a s h i n g l o n  D C  I N o r i n e r n  V i r g i n i a  I D a l l a s  I D e n v e r  1 A n c h o r a g e  I D o h a .  O a l a r  
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All of Preferred‘s Licenses are subject to rebanding under the terns of the Commission’s 
Rebanding Orah. In accordance with Paragraphs 205 and 206 of the In&i Rqwi and Order, 
Preferred has sought an extension to and until (a) six (6) months after the Transition 
Admiaistxatoz (‘TA”) has allocated new channels to Preferred for the Licenses, if those channels 
can be used, in advance of band configuration in the region, without causing interference, or (h) 
if Preferred’s newly-allocated channels cannot be activated without interference to other systems, 
six (6) months after the completion of band reconfigumtion in the NPSPAC Region in which 
Prefmed‘s License is located. Although as noted above the construction deadline is December 
20,2005, to date Preferred has received no new C b a ~ e I  assignments from the TA in accordance 
with the Rrbun&g Ordm for any of its Licenses. 

Given the impending conswtion deadline, Prefmed requests that the request for waivet be 
treated as one to be granted nmrpm tmcin the event that action has not been taken by December 
20,2005. The sfatus of the Licenses should be treated as continuing to be valid after December 
20 insofar as there was a timely sought waiver of the construction deadline for the reasons 
permitted under the Inibal Rcpwi and Onim Src gun& R a d 0  L.anph,  lnc., 19 FCC 2d 966, 969 
(1969) (where authorization was not previously cancelled and timely request for extension filed, 
authorization continued in effect). Futhermore, Prefened filed the request under Section 1.925 of 
the Commission’s Rules, and not under Section 1.948, because the In&[ R@rt and Order 
specifically made reference thereto. So do the instructiom on the Commission’s web site relating 
to seeldng a construction extension for this reason? Prefwed has made spec& showings under 
the t m s  of the waiver standards in Section 1.925. Howevcr, it is dear that Preferred has no 
control over the timing of the assignment of new channels by the TA and as such is a 
circumstance beyond the licensee’s control within the scope of Section 1.946(e)(4) of the 
Commission’s Rules, which envisions automatic extension of licenses for which an extension of 
time to constcuct is sought, pending action on the extension request 

Accordingly, Prefexed asks that the Division consider the Licenses as rcmaiaing in full force and 
effect after December 20,2005 in the event that action has not been completed on the request 
for waiver by that date. Finally, in view of the unique cizcumstances, although Pxeferred strongly 
believes that it has fully satisfied the waiver standard as outlined in the Initial Rpor i  and Order, for 
the reasons set forth in Exhibit 1, Section F. of the waiver request, Preferred should be given 
additional h e  to make its construction showing in the event of any denial of the waiver request. 

As per our original filing, Preferred requests expedited action on its waiver request. 
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Please call me wiith any questions. I have sent an electronic copy of this letter to Thomas 
Dexenge as well. 

cc: Thomas Derenge (via electtonic d) 
Michael Wilhelm (via electronic md) 
Mr. Charla Ausdn 
Stephen Diaz Ga& 



CERTIFICATE OF SERVICE 

Kerri Johnson, a Paralegal Specialist in the Enforcement Bureau’s Investigations 

and Hearings Division, certifies that she has, on this 5th day of September, 2007, sent by 

first class United States mail copies of the foregoing “Enforcement Bureau’s Request for 

Admission of Facts and Genuineness of Documents to Preferred Acquisitions, Inc.” to: 

Charles M. Austin 
c/o Preferred Communications Systems, Inc. 
63 11 North O’Connor Boulevard N24 
Irving, Texas 75039 

Preferred Communication Systems, Inc. 
63 11 North O’Connor Boulevard N24 
Irving, Texas 75039 

Charles J. Ryan, 111 
Attorney At Law 
12502 Trelawn Ter. 
Mitchellville MD 20721 

Preferred Acquisitions, Inc. 
c/o Preferred Communications Systems, Inc. 
63 1 1 North O’Connor Boulevard N24 
Irving, Texas 75039 

Pendleton C. Waugh 
9150 E Del Camino 
Suite 114 
Scottsdale, Arizona 85258 

Jay R. Bishop 
c/o Preferred Communications Systems, Inc. 
63 11 North O’Connor Boulevard N24 
Irving, Texas 75039 

Jay R. Bishop 
c/o Michelle Bishop 
1190 South Farrell Drive 
Palm Springs, CA 92264 

Charles J. Ryan, I11 



Attorney At Law 
Post Office Box 4782 
Upper Marlboro, Maryland, 20775 
Charles D. Guskey 
6237 Baymar Lane 
Dallas, Texas 75252 

Administrative Law Judge Arthur I. Steinberg* 
Federal Communications Commission 
445 12'h Street, S.W., Room 1-C861 
Washington, D.C. 20054 

* Hand-Delivered 


