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PETITION FOR RECONSIDERATION

Open Range Communications Inc., ("Open Range") by its attorneys, hereby petitions the

Federal Communications Commission (the "Commission") to reconsider its order dismissing

Open Range's Application for License to Construct and Operate Facilities for the Provision of

Rural Broadband Services in the Frequency Range 2155-2175 MHz!. For the reasons stated

below, the Commission should reconsider and reverse its decision to dismiss the Open Range

application. Alternatively, the Commission should clarify that, should any of the applications

dismissed in the Order be reinstated, or otherwise considered by the Commission, the Open

Range application will be reinstated and/or considered simultaneously therewith.

I. Introduction

On May 5, 2006, M2Z Networks (M2Z) filed an application seeking a nationwide license

to operate in the 2155-2175 MHz band2
• M2Z indicated that its proposed network would provide

wireless broadband services to up to 95% of the U.S. population. On February 16, 2007, the

FCC's Wireless Telecommunications Bureau issued a Public Notice establishing a pleading cycle

1 Applicationsfor License and Authority to Operate in the 2155-2175 MHz Band, WT Docket 07-16 released August
31,2007 (the "Order")
2 Application ofM2Z Networks, Inc., for license and Authority to Provide a National Broadband Radio Service in
the 2155-2175 MHz Band ("M2Z Application").



with regard to the M2Z application, and its parallel forbearance petition. The Commission also

invited the filing of applications by other parties3
•

On March 2,2007, Open Range, filed an application for authority to operate in the 2155-

2175 MHz band. The Open Range application sought authority to provide wireless broadband

services in 553 rural communities identified in the application. Open Range demonstrated that

its application would serve the public interest by bringing wireless broadband services to a

substantial number of unserved and underserved rural communities. Pleadings were filed

regarding the M2Z application and subsequently regarding the other applications filed by various

parties, including Open Range. No further proceedings were held on the Open Range application

until the Commission's Order was released on August 31, 2007 dismissing the application

without prejudice.

II. The Dismissal of the Open Range Application is Inconsistent with the
Communications Act

Section 309(a) ofthe Communications Act provides that:

"... the Commission shall determine, in the case of each application
filed with it to which Section 308 applies, whether the public
interest, convenience, and necessity will be served by the granting
of such application and if the Commission upon examination of
such application and upon consideration of such other matters as
the Commission may officially notice, shall find that public
interest, convenience, and necessity would be served by the
granting thereof, it shall grant such application."

The Commission's Order dismissing the Open Range application acknowledges receipt of the

Open Range application on March 2, 2007 and accepts the application for filing. The

3 See Petition ofM2Z Networks, Inc. for Forbearance under 47 u.s. C. § 160(c) Concerning Application ofSections
1. 945(b) and (c) ofthe Commission's Rules and other Regulatory and Statutory Provisions, filed Sept. 1,2006
("M2Z Petition")
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Commission's discussion in the Order, specifically directed at the Open Range application,

consists of a single sentence and an attached footnote:

"Finally, Open Range Communications, Inc. seeks an exclusive
license for "rural" regional anchor communities that have
populations between 50,000 and 150,000

79See Open Range Application at Annex A (lists the 553 rural
communities that Open Range will serve through its initial build
out), Annex B (lists the Commission-designated BTAs where those
communities are located as well as additional rural areas of the
United States that Open Range will serve following the initial build
out) and Annex C (lists the Commission-designated BEAs where
the communities in Annex A are located as well as additional rural
areas of the United States that Open Range will serve following the
initial build out). Open Range notes that it seeks licensed service
areas consistent with the market designations that the Commission
ultimately selects for this frequency band. See Open Range

"4application at 1, n.2.

Elsewhere in the Order, the Open Range application is included in listings with other

applications. For example, at footnote 95, the Open Range application is listed as one of those

for which M2Z sought dismissal. At footnote 99, the Open Range application is listed as one of

those where the filing entity had also filed comments in a separate FCC rulemaking. Nowhere in

the Order, however, does the Commission analyze the Open Range proposal nor does is purport

to make public interest findings that would support specifically either grant or denial ofthe Open

Range application, and yet the application was dismissed.

Section 309(d)(1) of the Act provides for the filing of petitions to deny regarding radio

license applications. Such a petition was filed against the Open Range application by M2Z. 5

The Commission made no findings regarding the arguments raised in the M2Z petition with

4 The Commission misstates the size of the communities identified in the Open Range application. The 553 Open
Range communities have an average population ofless than 10,000 persons.
5 Consolidated Motion ofM2Z Networks, Inc. to Dismiss Alternative Proposals, filed March 26, 2007.
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respect to Open Range. Section 309(e) provides that if a substantial and material question of fact

is raised by a petitioner or otherwise and if the Commission is "unable to make the finding

specified" in Section 309(a), then it shall "formally designate the application for hearing".

Here, although a petition was filed by M2Z against the Open Range application, the

Commission did not analyze whether the petition raised facts that would preclude a public

interest finding supporting grant of the application. Nor did the Commission designate the

application for hearing because it was unable to make such a finding. In fact, the Commission

made no findings specifically with regard to the Open Range application anywhere in its Order,

and yet the application was dismissed.

Similarly, the Commission did not seek to determine whether the Open Range application

was in fact mutually exclusive with any other application pending with regard to the 2155-2175

MHz band. Open Range made the point that because M2Z proposed service to up to 95% of the

U.S. population and because the Open Range application covered only approximately 6% of the

U.S. population (and was limited to rural areas), it was not clear whether the applications were in

fact mutually exclusive6
. Again, the Commission did not analyze this factor nor seek to

determine whether mutual exclusivity actually existed.

Although the Commission has plenary authority to regulate radio licensing, this authority

must be exercised in accordance with the Communications Act and the Administrative Procedure

Act. The Commission accepted the Open Range application for filing, but dismissed it without

making any specific findings regarding the application. Similarly, the Commission received a

Petition to Deny filed against the Open Range application but did not analyze the Petition or the

6 See Opposition ofOpen Range Communications to Consolidated Motion ofM2Z Networks, Inc. to Dismiss
Alternative Proposals, filed Aprill0, 2007 at 4 n.6, 15.
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arguments therein, nor did it determine that the Petition raised substantial and material questions

of fact precluding a grant of the application. The Commission may not simply dismiss an

application while making no findings regarding the application whatsoever and because it has

done so it must reverse its action and reinstate the Open Range application.

III. The Commission Failed to Explain the Effect of its Dismissal Without Prejudice

The Commission's ordering clause respecting the Open Range application provides as

follows:

"It is further ordered that the applications for license and authority
to operate in the 2155-2175 MHz band filed by M2Z Networks,
Inc. on May 5, 2006 and by ComNet Wireless LLC, McElroy
Electronics Corp., NetFree U.S., LLC, Next Wave Broadband,
Inc., and Open Range Communications, Inc., each on March 2,
2007 and by Power Stream Corporation on March 15, 2007 are
dismissed without prejudice."

Nowhere in the Commission's Order does it explain the effect of a dismissal without

prejudice in this context. The Commission does not suggest that the dismissed applications will

be reinstated at a later time nor does it indicate that for any purpose the applications remain

pending. M2Z has already challenged the Commission's Order in the Court of Appeals. Other

parties may challenge the Order in court or before the Commission. One or more of those

challenges may lead to the reinstatement of a party's application. If that occurs, then the Open

Range application should be reinstated as well. Alternatively, the Open Range application

should be reinstated and remain pending for the duration of the rulemaking that the Commission

promised in its Order.

Because the Commission does not specify what effect is intended by its dismissal without

prejudice, Open Range seeks reconsideration and reversal of the Commission's action so that the
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Open Range application will remain pending should the Commission or the courts make a

decision leading to reinstatement of any of the dismissed applications.

IV. Conclusion

The Commission dismissed the Open Range application without making any Open

Range-specific findings regarding the application. Furthermore, the Commission dismissed the

application without prejudice without explaining the purpose and effect of such an action. Open

Range seeks reconsideration of the Commission's action and reinstatement of its dismissed

application.

Respectfully submitted,

....
Open Range Communications, Inc.

\1~saVfJj
'J!:;Edge frC

Drinker Biddle & Reath LLP
1500 K Street, NW
Suite 1100
Washington, DC 20005
Phone: 202-842-8809
Fax: 202-842-8465
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NetfreeUS, LLC
9 Desbrosses Street, Suite 402
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Louis Tomasetti
Commnet Wireless, LLC
400 Northridge Road, Suite 130
Atlanta, GA 30350
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NextWave Broadband Inc.
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San Diego, CA 92130

Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, S.W.
Room TW-A325
Washington, D.C. 20554

Michael F. Altschul
Christopher Guttman-McCabe
Paul W. Garnett
Brian M. Josef
CTIA - The Wireless Association
1400 16th Street, N.W., Suite 600
Washington, DC 20036

Stephen E. Coran
Rudolfo L. Baca
Jonathan E. Allen
Rini Coran, PC
1615 L Street, NW, Suite 1325
Washington, DC 20036
Counsel to Speedus Corp. and NetfreeUS,
LLC
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Counsel to Commnet Wireless, LLC
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Counsel to McElroy Electronic Corporation

John T. Scott III
Verizon Wireless
1300 Eye Street, N.W., Suite 400 West
Washington, DC 20005

Steve B. Sharkey
Motorola, Inc.
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Washington, DC 20004

Andrew Kreig
The Wireless Communications Association
International, Inc.
1333 H Street, N.W., Suite 700 West
Washington, DC 20005

George E. Kilguss
TowerStream Corporation
Tech 2 Plaza
55 Hammarlund Way
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Nancy J. Victory
Wiley Rein LLP
1776 K Street, N.W.
Washington, DC 20006
Counsel to Verizon Wireless



Thomas Sugrue
Kathleen O'Brien Ham
Sara Leibman
T-Mobile USA

Paul K. Mancini
Gary L. Phillips
Michael P. Goggin
David C. Jatlow
AT&T Inc.
1120 20th Street, N.W.
Washington, DC 20036

Gregory W. Whiteaker
Donald L. Herman, Jr.
Bennet & Bennet, PLLC
10 G Street, N.E.
Suite 710
Washington, DC 20002
Counsel to TowerStream Corporation and
The Rural Broadband Group

Uzoma C. Onyeije
Vice President, Legal and Regulatory
Affairs
M2Z Networks, Inc.
2000 North 14th Street
Suite 600
Arlington, VA 22201

Viet D. Dinh
Lizette D. Benedi
Perry O. Barber
Bancroft Associates PLLC
1919 M Street, N.W.
Washington, D.C. 20036
Counsel to M2Z Networks, Inc.
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