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Dear Ms. Dortch:

Qwest Corporation (“Qwest™) hereby files its Reply Comments to the Comments
submitied in WC Docket No. 07-97." Qwest is submitting simultaneously both a confidential
version and a redacted public version of its Reply Comments.

Pursuant 1o the Firsi Protecrive Order” in this proceeding, Qwest requests that the
confidential version of its Reply Comments be withheld from the public record. As with the
non-redacted versions of its previously submitted Petitions (see Requests for Confidential
Treatment and Confidentiality Justifications attached thereto, filed April 27, 2007) Qwest
believes the non-redacted version of its Reply Comments contains confidential information
entitled to protection under both Commission rules 47 C.F.R. §§ 0.457 and 0.459. The
confidential information included in its Reply Comments is competitively sensitive information
and thus should not be available for public inspection pursuant 1o these rules and the terms of the
First Protecrive Order.

Sec Public Nonce. Pleading Cyele Established for Comments on Qwest s Petitions for
Forbearance in the Denver. Minneapolis-St. Paul, Phoenix. and Searile Metropolitan Statistical
Areas. 22 FCC Red 10126 (2007). And see Public Notice. DA 07-3042. rel. July 6, 2007.

granting an extension of time to {ile comments.

" First Protective Order. 22 FCC Red 10129 (2007).
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Ms. Marlene H. Dortch
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The confidential information in Qwest’s Reply Comments has been rendered unavailable
ter viewing in the public version of the Reply Comments. The confidential version of Qwest's
Reply Comments are marked with the language CONFIDENTIAL - SUBJECT TO FIRST
PROTECTIVE ORDER IN WC DOCKET NO. 07-97 BEFORE THE FEDERAL
COMMUNICATIONS COMMISSION. Qwest’s public version of its Reply Comments are
marked REDACTED - FOR PUBLIC INSPECTION.

Upon request, Qwest will be providing its confidential Reply Comments to parties who
have signed and filed with the Commission. as well as served on Qwest, their executed
acknowledgments from the First Proteciive Order.

T'or uts confidential Reply Comments, Qwest is providing one original copy and an exira
copy. 1o be stamped and returned to the courier. For its public Reply Comments, Qwest is
providing and original and four copies plus an extra copy to be stamped and returned to the
courier, Please contact me at the above contact information or Melissa Newman in Qwest’s
Federal Relations office (202-429-3120) if vou have anv questions.

Sincerelv.

o € SJIC/«,‘JW

Attachments
cer {via courier. redacted and non-redacted versions):

Denise Coca (Wireline Competition Bureau. Competition Policy Division)
Jeremy Miller (Wireline Competition Bureau, Competition Policy Diviston)
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington. DC 20334

In the Matter of

Petitions of Qwest Corporation for Forbearance
Pursuant 10 47 1L.S.C. § 160(¢) in the Denver.
Minneapolis-St. Paul. Phoenix. and Seattle
Metropolitan Statistical Areas

WC Docket No. 07-97

B U . e —

REPLY COMMENTS OF QWEST

1. INTRODUCTION AND SUMMARY

The Federal Communications Commission (*Commission™ or “FCC™) should grant
Qwest Corporation’s ("Qwest”) forbearance petitions. A wide range of formidable intermodal
and intramoedal competitors are now present throughout each of the four Metropolitan Statistical
Areas ("MSAS™) at issue in this proceeding: Denver. Minneapolis-St. Paul. Phoenix and Seattle,
It Omaha. Nebraska. the Commission granted Qwest forbearance from dominant carrier
reeulation for its mass market services on an MSA-wide basis based upon lost market share
throughout the MSA." The Commission granted Qwest forhearance from unbundling in nine
wire centers based upon Cox’s coverage of seventy-five percent of the customer locations served
by such wire centers. ]t 1s notable that Qwest’s competitors typicallv do not define the
houndaries of their telecommunications market on a wire center basis. For example, Comcast,
which 1s the largest cable service provider in the Seattle. Denver and Minneapolis MSAs, and

Con. the largest cable service provider in the Phoenix MSA. utilize their coaxial and fiber

Cinthe Mutter of Petition of Qwest Corporation for Forbearance Pursuant to 47 U.S.C. § 160(c)
in the Omaha Metropolitan Statistical 4rea. Memorandum Opinion and Order. 20 FCC Red
19415 (20053 (- Omaha Forbearance Order™ or “OF 7). pets. for rev. dismissed and denied on
the merits, Qwest v, FCC 482 F.3d 471 (D.C. Cir, 2007).
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network 1o deliver television. Internet access and telephone service 1o their customers without
regard 10 Qwest wire center boundaries, Similarly. the ever-increasing number of wireless
subscribers who have chosen to “cut the cord™ (utiiize wireless service in licu of traditional
landline telephone service) are served by wireless carriers that provide service based on physical
distance from cellular towers rather than Qwest wire center boundaries. Also. carriers that have
deploved fiber network facilities to serve vetail and wholesale customers deploy such facilities
hased on locations where customers are concentrated. rather than Qwest wire center boundaries.
The mix of telecommunications competition has evolved in the two vears since the
Commission issued 1ts Omaha Forbearance Order. Cable providers continue to win voice
customers at a stantling vate. and are transitioning from circult swiiched telephony to Voice over
Internet Protocol ("VolP™) technology. Comecast has grown to the number five provider of
residential jocal voice 1n two vears, and expects 1o soon reach the number four spot. More and
more consumers and busimesses are shifting voice and data minutes from wireline technologies
wowireless technologies. In addition. new forms of competition. such as broadband and VolP
continue to enter the market to capitalize on growing demand for aliernatives to traditional
ielecommunications services.
Qwest provided substantial evidence in support of each of its four petitions:
»  OQwest's wotal reail business. residemial and public access line losses between

2000 and 2006. which occurred despite increases in the number of households in

cach MSA. Onlv a small fraction of those Iosses are attributable 10 second lines

being converted 10 Qwest Digital Subscriber Line ("DSL™):

»  [stimated facitities-based retail business and residential lines served by Qwest’s
competitors in each MSA:

*  Qwest wholesale unbundled loop. enhanced extended link ("LEL™). platform
service and resale quantities -- by product and by wire center in each MSA:

§2
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* Special access services circuits purchased by competitors -- by voice grade
cquivalents ("VGES™) and by product (i.¢.. DST and DS3) in each MSA:

*  Wireless subseribership increases between 2000 and 2006:

*  Growth rates for broadband. which allows increasing numbers of consumers to
use “over-the-top” VolP instead of circuit switched telephony:

= Non-Qwest fiber route miles superimposed on wire center boundary maps by
MSA. and number of buildings with non-Qwest fiber by MSA:

*  TNS market share data by MSA -- showing Qwest’s share of connections for
residential customers: and Qwest’s share of revenue for business customers; and

* Anabundance of data from competitors” own websites and research findings from
indusiry analvsis (MSA fevel to national trends).

The overal] body of evidence presented by Qwest shows significant intramodal and intermodal
telecommunications competition in cach MSA,

As was the case with Verizon's similar petitions. the vast majority of commenters
opposing Qwest’s petitons are cable operators and competitive local exchange carriers
-CLECST ) who are seeking to mamtain a competitive advantage by subjecting Qwest 1o
needless regulation. The competitors who have filed comments take jssue with Qwest’s
showing, but submit virtually no data of their own. Onlv Comeast has even indicated how many
customers or Jines 1t serves in the MSAs it serves. and Comcast provides only an order of
magnitude for its business customers as an aggregate. Neither the cable companies. nor any of
the wireline ClLECs provided actual numbers of customers or lines served by MSA_ maps of their
networks. nor locations where they serve end-user customers. This information is
inquestionably and unigquely within the commenters™ possession.

Cox attempts 1o throw the burden of describing such information on Qwest. stating that
“tcjonsistent with the Omaha and Anchorage Orders. Qwest must submit evidence of which
wire centers feature a competitor whose facilities reach seventv-five percent (75%) or more of

,.|
]
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end user focalions.”™ Cox even argues that the Commission should deny Qwest’s petitions
hecause Owest does not provide such information. which is uniquely in Cox’s possession.” Of
course. since it provided the mformation to the Commission in connection with the Omaha
Forbearance Order. Cox knows that in the Omaha Forbearance and Anchorage Forbearance
Orders” the cable competitor submitted that information, not the petitioning incumbent local
exchange carrier ("1LEC™). The failure of Cox and the other commeniers 1o present probative
evidence within ther possession. moreover. strongly suggests that thev know the data would
undermine their assertions. Their failure to produce it should be construed against them.” The
Commission should reject the commenters™ atempts 1o hide relevant information, and should
instead require these parties 10 produce relevant data of their own. Fxamining the relevant data
will be helpful to Qwest’s position. In Minnesota, a coalition of seven CLECs provided
cvidence to the Minnesota Commission in an attempt to convince that Commission to oppose
Owest's petition.” Upon reviewing the evidence before it. the Minnesota Commission decided

not o oppose Qwest's petition.

" Cox Communications. Inc. ("Cox™) at 10.
doat 11,

i the Matter of Petition of ACS of Anchorage. Ine. Pursuant to Section 10 of the
Communications Act of 1934, as Amended. for Forbearance from Sections 231(¢)(3) and
232tdi 1) in the Anchorage Study Area, Memorandum Opinion and Order, 22 FCC Red 1958.
tmAnchorage Forbearance Order™). appeals dismissed sub nom.. Covad v. FCC. Case No. 07-
70898 (9" Cir. June 14. 2007).

Ternational Union, UAW v NLRB. 459 F2d 13291336 (D.C. Cir. 1972) (party’s failure 10
produce “relevant evidence within {their] control™ gives rise 10 an inference that the evidence 1s
unfavorable to [them].™).

" See generally, Covad Communications Group. NuVox Communications. and XO
Communications. LLC (*Covad™)yat 51-52.

See: httpriwww.puc state.mn.usicalendaridecisions_recent/index.htm (visited October 1. 2007)
regarding the September 27. 2007 meeting in docket P-421/C1-07-661 (visited October 1. 2007).

4
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Opponents make a number of other procedural objections 1o Qwest’s forbearance
petitions. Some opponents suggest that the Commission should impose a “complete when filed”
condition on forbearance petitions.” For example. Affinity claims that Qwest has filed a half-
haked petition with hopes that the Commission will shoulder the burden of assembling wire
center information for it.” Wire center information regarding neiwork facilities owned by
Qwest'santramodal and intermodal competitors. just as an example. is outside of Qwest’s
control. Imposing a complete when filed requirement would greatiy limit the tvpe of relief for
which a company could petition. Moreover. it would be arbitrary and capricious for the
Commission to impose such a condition on Qwest. without any prior notice.”” The Section 271
proceedings. where the Commission did have a complete when filed rule. were different because
they did not require the Regional Bell Operating Companies (“RBOCs™) to acquire and file
information about their competitors” networks or market share.

COMPTILL argues that Section 251 is not {ully implemented. and makes a related
argument that the states must play a role in the Section 231(¢) implementation process. and in the
decision as o whether Section 251 is fully implemented.” COMPTEL argues that the

Commission must consult with state commissions with respect 10 whether Qwest has fully

* Affinity Telecom. Inc.. Cavalier Telephone. LLC. CP Telecom. Inc., Globalcom, Inc..
MeleodUSA Telecommumeations Services. Inc.. Imegra Telecom. Inc.. TDS Metrocom. LLC
(Affinity™) at 2-3,

S aul,

© Glaser v, FUC 1994 0., App. LEXIS 7431 (D.C. Cir. 1994) (“There can be no doubt of the
FOC s authority 1o impose strict procedural rules in order 1o cope with the flood of applications 1t
receives or expects 1o receive. As we sad in Salzer v, FCC. 778 F.2d 869. 875 (D.C. Cir. 1985).
however, “the quid pro quo for stringent acceptability criteria is explicit notice. The less
forgiving the FCC's acceptability standard. the more precise its requirements must be.”™).

COMPTEL at 10-17.

tn
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implemented Section 251(c) and analvze Qwest’s implememtation of that Section in each state. or
provide a reasoned explanation why such consultation is not necessary. - COMPTEL makes this
argument while relyving upon Commission decisions that predate USTA /1. in which the D.C.
Circuit previously decided that the Commission had over-delegated its responsibilities under
Section 231 10 the states. . As the D.C. Circuit stated. it is the Commission’s responsibility. not
the states”. to make unbundling decisions. Covad makes a similar argument, relyving on vse of
the word “implement” or forms of that word in paragraph 233 of the TRR()." Covad ignores that
i the TRRO the Commussion 1s discussing implementing rule changes. interconnection
agreement changes. and conclusions adopted in the 7RRO. and is not discussing implementation
of Section 251(cy.”" In that paragraph the only mention of implementing Section 251 refers to
the Commission’s “implementing rules,” a use of the term implement that is fully consistent with
the Commission’s analysis that Section 251(c) is fullv implemented. Covad argues that Section

251 cannot be fully implemented untl Qwest satisfies its obligations to provide reguesting

" COMPTEL also argues that the Commission must revisit the Omaha Forbearance Order. 1d.
at 17. That Order has been upheld. The Commission does not now have jurisdiction to revisit it.
The Commission can open a new rulemaking if 11 seeks to promulgate new rules that apply to
(west in Omaha.

" In the Marier of Review of the Section 231 Unbundiing Obligations of Incumbent Local
Exchange Carricrs, Implemeniaiion of the Local Competition Provisions of the
Tolecommunications Act of 1996, Deployment of Wireline Services Offering Advanced
Telecommunications Capabiline, Report and Order and Order on Remand and Further Notice of
Proposed Rulemaking. 18 FCC Red 16978 (2003) ("TRO™). corrected by Triennial Review Order
brrata. 18 FCC Red 19020, vacared and remanded in part. aff 'd in part, US. Telecom 455 n v
FOC 359 FAd 334, 366-67 (55.C. Cir. 2004y (“USTA 15 cert. denied. National Ass 'n of
Reguiatory Ul Comm rs v, US Telecom Ass n, 125 80C0 313 (2004). onremand. 20 FCC
Red 2533 (2004) (C"TRRO). uff 'd sub nom.. Covad Comme 'ns. Co. v, FCC. 450 F.3d 528 (D.C.
Cir. 20006).

" See Covad at 15,
" TRRO. 20 FCC Red at 2665 € 233,
6
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telecommunications carriers access to unbundled network elements. This nonsensical argument
would result in the conundrum that the section is never fully implemented because at any point in
ume in which there is an outstanding order for an unbundled network element (“UNE™). Qwest
cannot be found 1o have fullv implemented Section 257(c¢).

Other commenters ask that the Commission either delay Qwest's forbearance petitions
until the Commission decides other issues. or deny them based upon the grant earlier this vear of
forbearance from Section 272." These requests find no support in the statute, which provides for
a strict timeline and does not limit the number of forbearance petitions that a carrier may file in a
given time period. Yet other opponents state that the Commission should deny the petitions
hecause state deregulation orders may have relied upon the availability of UNEs."” This should
not be a concern because the Commission will grant these petitions only if it finds that
consumers will be adequately protected and wilf continue 1o enjoy competitive choices even if
Section 251 UNEs are not available.

In the absence of specific data regarding penetration. which is oniv available from the
providers. several commenters have criticized Qwest for using more aggregated data in its
discussion of cable growth in the four MSAs. ™ The evidence shows that cable voice service is

rcadily available to virtually all mass-market customers throughout each of the four MSAs.

" See Covad at 16,

“Covad at 6. Covad ignores that the Qvwest Nondominance Order (22 FCC Red 3207 (2007))
provides nondominance relief for in-region. mnterstate. imferL ATA services. Qwest Corporation.
the entity secking forbearance here. has uniil recently been largely limited to providing

intral ATA services.

F See. e.p. Covad at 43-44: Washineton Uilities and Transportation Commission
("Washington™} at 7.

CSee. v Coxat 11-12
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makng 1t unnecessary 1o perform a more granular analvsis. There is no evidence to suggest that
conditions vary significantly across the MSAs at issue. and particularly not within the areas
served by the major cable operators who serve the vast majority of these MSAs.™ Commenters
have made similar criticisms of Qwest’s evidence regarding wireless and VoIP.” The
Commussion his beld that where competition is Tairly uniform across a given geographic area. it
Is unnecessary W conduct a more granular geographic analvsis. even if the identity of particular
competitors differs by Jocation. For example. the Commission has held that because competitive
choices for interexchange service are fairly uniform nationwide. it should treat the interexchange
market as national in scope.” Similarly. the Commission has consistentlv held that in a dynamic
markel. historic measures of static market share are not especially meaningful in a competitive

analysis.”

" See. e g COMPTEL at 37 (criticizing Qwest for assuming “national” relationships of
canerare and penetration in its discussion of cable competition); Covad at 25-27 {criticizing
Qwest for usine national projections of growth. and saving “nothing reparding the aciual
teiephony share -- if any -- of Comieast in the residential market within any of the Qwest wire
centers in the Denver MSA™): Comceast Corporation (“Comeast™) at 4 (complaining that
“Qwest's language s vague. and 1t conspicuously refrains from making specific claims of market
share loss to Comcast and other competitors™).

' See, e.g. Coxat 13-16.

" See, e.g.. In the Maner of Regulatory Treaimeni of LEC Provision of Interexchange Services
Originating in the LEC s Local Exchange Area and Policyv and Rules Concerning the huerstate,
Interexchange Marketplace. Second Report and Order in CC Docket No. 96-149 and Third
Report and Order in CC Docket No. 96-61. 12 FCC Red 13756, 15794 99 66-67 (1997).

U See. e.g In the Matter of Petition of ACS of Anchorage. Inc. Pursuant 1o Section 10 of the
Communicaiions Act of 1934, as Amended (47 C.F R $160i¢)). for forbearance from Certain
Dominant Carrier Regulation of s Interstate Aceess Services, and for Forbearance from Title 1]
Regulation of Ity Broadbund Services. in the Anchorage. Alaska, Incumbent Local Exchange
Carrier Stuch Area. WC Docket No. 06-109. Memorandum Opinion and Order. FCC 07-149.
rel. Aug. 20. 2007 *%, 79. 98.
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With reard 1o Qwest’s forbearance petitions. it follows that the Commission based its
decision in Omaha on a unique set of competitive facts. The competitive markets have evolved
i the four MSAs since the Omaha facts were presented (o the Commission. Since that time
cable voice has become pervasively available. and end users are continuing 1o substitute wireless
and VoIP services for wireline. None of these services are defined by Qwest’s wire center
boundaries. Accordingly. the Commission need not analvze Qwest’s petition on a wire center
basis. and may grant forbearance throughout each MSA.

1. THE FIRST TWO PARTS OF THE FORBEARANCE TESTS ARE SATISFIED

BECAUSE OF THE EXTENSIVE AND RAPIDLY GROWING COMPETITION
IN EACH OF THE FOUR MSAs

There has been continued growth -- and dramatic growth in some cases -- in CLEC
facilities-based lines in the lour MSAs since the end of January 2007, Qwest analyzed white
pages listings data in order 10 estimate the quanity of facilies-based lines in each of its four
petitions.” Qwest updated this analvsis in September 2007, and the foliowing confidentiai table
shows the significant increases in CLEC facilities-based lines that have 1aken place during that

~hort time.

7 Qwest’s use of white pages listings does not violate Section 222 as Qwest provided only
aggregate information.
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Growih in CLEC Facilities-Based Lines
January 2007 to September 2007
As Estimated from White Pages Listings

Est.

‘ ; T - ‘
| : ; Total Annualized |
CLEC " Annualized Estimated © Annualized Estimated Rate of
Fae- Rate of CLEC . Rate of CLEC Yo Growth
~ Based o | Growthin Facilities ! Incr. Growth in Facilities incr. in To1tal
| Bus. Incr. Est. CLEC : Based Res, i From Est. CLEC Based From Est. CLEC
I Lines From Fac-Based | Lines 1-25- | Fac-Based Lines 1-25- | Fac-Based
_NISA 9-12-05 ! 1-25-07 | Bus. Lines | 9-12-07 | 7 | Res Lines | 9-12-07 07 Lines
Drenver ‘ ‘ !
Minnvapolis i ;
Phoenix | I
Seattle ! :

Mote: Lsumated CLEC facilities-based lines from January 25, 2007, were provided in 9 23 of the Brigham/Teitzel
declarations for Denver and Phoenix and * 25 for Minneapolis and Scattle.
i the growth that has occurred over the past seven and one-half month period continues apace.
the annualized growth rates shown above will be realized.

Some commenters appear to be contused about the estimates that Qwest has provided
hased upon white pages listings. The two broad categories of CLEC lines that were included in
this particular analysis are; 1y CLEC lines using CLEC-owned switches and loaps (i.e.. full

facilities-based): and-or 2) Ci EC lines wtilizing CLEC-owned switches along with either an

T CLEC “acilities-based™ lines are access lines served bv CLECs via: 1) non-Qwest local
switching facilities and non-Qwest ioop facilities: or 2) non-Qwest local switching facilities and
toop facilities purchased from Qwest. Excluded from this analvsis are all wireless “access lines™
and all CLEC access lines served wholly via facilities purchased from Qwest. such as Qwest
platform-based services and Qwest services that are resold by CLECs.

" For CLEC facilities-based business lines in Minneapolis. Qwest observed ***begin
conftdential*** #**end confidential*** lines that. due to rounding,
1« not reflected in the line count above.

10
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unbundled loop ¢r Special Access services purchased from Qwest. Listings for CLEC services
that are platform-based or that are resold Qwest services are not included in Qwest s estimate of
CLEC facilities-based fines. and Affinity’s conclusion that thev were included is incorrect.
Alfinity. along with Ad Hoce Telecommunications Users Committee (“Ad Hoc¢™). also seems to
have concluded that Qwest's estimate of CLEC facilities-based lines somehow includes all
wholesale Special Access circuits sold by Qwest.” That conclusion is equally incorrect. The
onhy role Special Access plavs in Qwest’s listings-based estimate of CLEC facilities-based lines
1< that a CLEC with 11s own switch may. in some cases. provide service using its own switch and
Special Access facilities purchased from Qwest. Some commenters also seem troubled that
Qwest has included hnes served by Comeast and Cox in its estimate of CLEC facilities-based
hines. In their provision of local icleccommunications services. both Cox and Comeast are, after
all. facilittes-based CLECs and it is therefore compietely appropriate 10 include them it any
estimate of CLEC Jacilities-based lines.

Two commenters. Ad Hoc and Affinity. offer several criticisms of Qwest’s use of white
pages Hsungs data to estimate business and residential lines associated with facilities-based
CLFCs serving the four MSAs at issue.™ Affinity faults Qwest for assuming that CLEC
customers in cach of the four MSAs are requesting listings at the same rate as Qwest’s own

customers throughout its region.” Qwest’s data indicates that about 75% of its residential lines

© Affinity at Atachment 1. Declaration of Helen E. Golding (“Golding™) % 15: Ad Hoc at
Attachment A, Declaration of Lee L. Selwyn ("Selwvn™) % 9.

" Ad Hoc at 6-7 and Selwyn 9 8: Affinity at 21-22. 37-38 and Golding % 13-15.

Id
11
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and 36% of its business lines are listed in the white pages directories.™ Lacking precise CLEC
customer lines-to-listings relationships from the CLECs themselves. Qwest used the rate of
listings by 1ts own customers as a reasonable surrogate for the rate of listings by CLEC
customers. Qwest also notes that many former Qwest customers who are now CLEC customers
would likely have maintained a similar rate of white pages histings when thev chose o leave
(west and obtain service from a CLEC. Noticeably absent from Affinity’s comments on this
topic 15 a suggestion of any kind as to what adjustments Qwest should have made to its
methodology 10 make 1t more suitable as an estimate of CLEC facilities-based lines. or in the
alternative. what other source (west should have used 1o estimate the number of factlities-based
fimes served by CLIECS keeping in mind that onty the facilities-based CLECs know precisely the
number of access lines thev serve.

Moreover. Qwest believes 11 may have erred on the conservative side in presenting i1s
estimate tor CLEC facilities-based business hines. Because business customers ofien elect to list
only their primary telephone number in the white pages directory. there are significantly more
business lines than business white pages listings.” For larger businesses serving the larger
metropolitan areas such as Denver. Minneapolis-St. Paul. Phoenix and Seattle. one would expect
that there are a greater number of business lines per business white pages listing than is true for

sinzller businesses serving the expansive rural areas of the Qwest region. Because the business

" See. Denver forbearance petition at Declaration of Robert H. Brigham and David L. Teitzel

¢ 23 n.64 (“Denver Bricham/Teitzel Declaration™): Minneapolis-St. Paul forbearance petition at
Declaration of Robert H. Brigham and David L. Tenizel % 25 n.62 ("Minneapolis Brigham/Teitzel
Declaration™): Phoenix forbearance petition at Declaration of Robert H. Brigham and David L.
Feitzel % 23 n.46 ("Phoenix Brigham. Teizel Declaration™); Seattle forbearance petiion at
Declaration of Robert H. Brigham and David L. Teitzel § 25 n.28 (“Seattle Brigham/Teitze]
Declaration™).

C Seedd,
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Hnes-10-lstings relationship used by Qwest was based on data from both urban and rural areas.
(Owest has probably wnderestimated the number of husiness lines that are associated with
business white pages listings for CLEC customers in the four MSAs. For example. when
Eschelon announced that 1 was acquiring Oregon Telecom. a former CLEC competitor.
Eschelon described Oregon Telecom as selling Jocal. long distance and Internet access services
in Oregon “to approximately 6.000 [small and medium sized business] customers that have
approximately 45.000 access lines.”™ Obviously. if each Oregon Telecom customer had listed
onhy 1ts primary telephone number. only 13% of its business lines would have been listed in the
white pages directory. Finally. there may be some CLEC customers or certain CLECs that may
have chosen not to include ther listings in the white pages listings database. Thus, the number
of CLEC business lines could potentially be much higher than Qwest has estimated.

Ad Hoc and Affinity are troubled that subtracting the wholesale business and residence
line quantities Qwest provided in Highly Confidential Exhibit 2. along with Special Access
quantities provided m Section 1V of the Brigham/Teitzel declaration, from Qwest’s estimates of
busincss and residential C1EC facilities-based Jines results in a negative number.” Based on this
calculation. they erroneousiy conclude that either no facilities-based competition exists, or
Owest's information is flawed.

In essence, Ad Hoc and Affinity subtract DS1. DS3 and Special Access circuit data

calculated ar full capacine from the estimate of aciive facilities-based switched access lines.

2208 0petD=6 (vistted September 29, 2007).

“Golding € 15: Selwyn *€ 8-9,

S ld.
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Fhus. 1t1s not surprising that they derive a negative -- and meaningless -- result. First. Qwest’s
cstimate of CLEC faciliuies-based lines represents onlv acrive voice-grade circuits, bused on
whire pages listings. Ad Hoc and Affinity ignore “Note 17 at the bottom of Highly Confidential
[ xhibit 20 which explains that the DS1s and DS3s reflected in the “UNE-L™ and “EEL™ columns
are counted as VGEs. These facilities are counted at their full capacity of 24 DS0Os and 672
NS0s. respectively. even though in some cases the factlities may not be fully utilized for voice-
grade services that would have a listing (¢.g.. a DS1 might be used to provide only 16 switched
voice channels). ™ Thus. Ad Hoc and Affinitv have subtracted DS1 and DS3 VGEs from
tacilities-based lines that reflect oniv the actual channels that are used for switched local service.
Second. many Special Access cireuits purchased by other carriers from Qwest are not used to
provide switched voice-grade local services. and these Special Access circuits would not be
ncluded in Qwest s count of active facilities-based switched access lines. since they have no
stings. Thus. Ad Hoc and Affinity subtract Special Access VGEs from facilities-based lines
that de not incjude many of the Special Access VGESs to begin with. This is a meaningless
calcudation.

It 15 not the least bit surprising that Ad Hoc and Affinity could not get the numbers 1o
“add up.” since they are subtracting apples and oranges. Affinity and Ad Hoc have simply failed
to demonstrate that Qwest’s white pages-based estimation of facilities-based switched lines s
unreasonable. In fact, the Qwest method for estimating CLEC facilities-based switched access
lines is entirely reasonable. especially given that Qwest does not possess the confidential line

" In fact. the Commission ordered in its 7RR(O that RBOCs should count DSOs in each DS] and
1S3 at full capacity in developing business line counts to determine which wire centers qualify
for non-impairment classification. 7RR(. 20 FCC Red at 2628-299 172,
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count data tor cach of the CLECs, Even Affinity recognizes that Qwest should not be faulted for
not knowing the precise numbers of its competitors™ lines,”

Despite tremendous growth by Qwest's competitors, the opposing parties would have the
Commission believe that Qwest’s competitors. collectively, are few and becoming fewer. and
weak and becoming weaker. Ad Hoc. for example. proclaims with absolutely no supporting
evidence that “today’s competitors hang by a very slender thread.”™" Similarlv. BT Americas
e ("B Amerscas™) asserts that “recent financial results show such national CLECs faltering™
and hases that conclusion solely on its misinterpretation of a Reurers News article that expressed
disappointment in the second quarter 2007 results of a single CLEC ~ Level 3. In fact. all that
happeped was Level 3 missed its second quarter core communications services revenue forecast
by two percent. Meanwhile. 1ts second guarter reported core communications services revenue
actuatly represented a 2% fmerease when compared to similar first quarter 2007 results, and --
fargely due 1o tts acquisition of Broadwing in October 20006 -- was more than double such
revenue one vear carlier.”

Covad employs a shehty different tactic in attempting to demonstrate that “wireline
competitive carriers are exiling the mass market.”™ Covad relies on nationwide statistics from
the Commission’s Local Telephone Competition report for June 2006 10 try to prop up its claims

about diminished competition in the mass market. Covad chies Table 2 of that report to

“Golding * 11,
Ad Hoc at 5.
"BT Americas a1 7.
U Seer hips www lovel3.com newsroom pressreleases 2007, 20070726.htm! and

7

Bins wawadevel s conm newsroomspressreieases 2006 20060725 hunl (visited September 28.
2007,

" Covad at 46.
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emphasize the “precipitous™ drop of 7.4 million in the number of residential lines served byv
CLICs between December 2004 and June 2006. completely overlooking the footnote in Table 2
advising readers that the December 2004 “residential” quantitics also include small business
Iines, whereas the June 2006 guantities include residential lines only.” Moreover. as explained
below. lines reported for the Local Telephone Competition report may not include the
mcreasingly substantial number of lines served by Comcast and other carriers via VolP-based
architecture and therefore hikely understaies competitive presence. Nonetheless. Table 9 of that
report shows that between December 2004 and June 2006, 1otal reported CT EC lines grew by
22.5% 1 Arizona. 11.7% in Colorado. 10.8% in Minnesota and 9.7% in Washington. And. of
course. the growth rate for competiiors” lines in the Phoenix. Denver, Minneapolis-St. Paul and
Seatile MSAs has no doubt been higher.
Thus. there 1s certainly every indication that. on the whole. the competitors Qwest faces
i 1s region (including Tevel 3y remain viable. Following are a few examples of selected
highhghts offered by Qwest’s competitors during their reporting of second quarter 2007 results:
*  Comcast Corporation: ~Surpassed 3 milhon Comcast Digital Voice customers
as the Tripte Play powers record quarterly additions™ “Year to date through June
30. 2007. phone revenue increased 94% to $773 million reflecting a 2.2 million
increase in CDV customers since June 2006 and partially offset by a $106 miilion
decline in circuit-switched phone revenue. ™

v Cox Communications, Inc.. “More than 60% of Cox customers take a bundle.
increasing their satisfaction and decrcasing susceptibility 1o competitive offers™

qi
fd.

CoSeen huprowww emesiccomophoemiy.zhimdTe=1 18591 & p=irol-

CDVTY is Comecast’s VolP-based local telephone service. Comcast notes that *. . . the number
of circuft-switched phone customers continues to deciine as Comeast focuses on marketing CDV
service 1n most markets.”
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"2.2 million 1elephone subscribers: 20.2% growth™ (versus the same guartey in
2006).

* Time Warner Telecom: ~Grew core enterprise revenue 19% vear over vear™:
“Grew enterprise revenue 37% vear over year and 3% sequentially”: “Enterprise
revenue represents 68% of otal revenue for the quarter.™

»  Eschelon Telecom (recently acquired by Integra): “Eschelon Telecom
announces record network services line sales in second quarter™: “Results show
sixth consecutive guarter of record line sales™ “The competitive landscape has
stabilized over the last few vears with each competitor settling imo their own

niche.”™

»  Chevond, Inc. (a significant competitor in the Denver MSA): “Revenues grew
by 28.9% and adjusted IBITDA increased 24.3% over prior vear.”™™

fn sum. the simple fact that there are fewer individual CLECs now than there were at
some point 1n the past does not suggest that competition is waning. In fact. CLEC consolidation.
such as the Integra and Eschelon transaction. the XO and Aliegiance transaction and the recently
anneunced PALTEC purchase of Mcel.eod. result in a lower absolute number of CLECs but
allow the consolidated entities 10 leverage their combined resources 1o create even more

powerful compettors,

Y See: e phy corporate-rne: phoenix. zhiml7e=7634 1 &p=irol-
pevsAricle =Repolar&id= 1032065& (visited Seprember 28, 2007).

Y See:
L wwa wtelecom.com Documents/ Announcements’ News 2007 TW T C Q2 07PR__pdf
(vistted September 28, 2007). ~Core” results exclude resuits from acguired operations.

C See:

- 220&npel D=6 (visited September 28, 2007).

* See: hup:dinchevondnetRelcaseDetail .cim?Release D=238244 (visited September 28. 2007).
Chevond's reporting shows that revenues and adjusted EBITDA for its Denver market increased
over the prior year by §.5% and 12.4%. respectively,
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A, There Is Extensive Mass-Market Competition In Each Of The Four MSAs

Qwest's petitions demonstrated that mass-market consumers throughout each of the four
MSAS have access to affordable local telephone service from cable providers. wireless carriers,
“over the top” VoIP providers and traditional CLECs. These competitive alternatives are widely
available and widely used by consumers in each of the MSAs.

1. Cable

Qwest's forbearance petitions demonstrated that in each of the four MSAs. one or more
of the incumbent cable operators serves residential customers in wire centers that account for an
overwhelming majority of Qwest’s residential access lines in the four MSAs.” Moreover. each
of the cable operators already offers voice service throughout the majority of its service territory
and cach will continue 1o extend service to any areas not currently served.” Competition from
cable companies is increasing rapidly in the Denver. Minneapolis. Phoenix and Seattle MSAs.

Comeast. the major cable provider in Denver. Minneapohis and Seatile, now serves over
three million CDV customers natienally. and admits that it would not be directly affected by a
eram of Qwest's forbearance pciili(ms.” Comcast added 571.000 new CDV customers in the

first quarter of 2007." and 670.000 new CDV customers in the second quarter.”’ Thus. the

" Denver forbearance petition at 7 and Denver Brigham/Teitzel Declaration ¥ 13 and Exhibit 1.
pages 1 and 2: Seattle forbearance petition at 10 and Seattle Brigham/Teijtzel Declaration n.48;
Minneapolis forbearance petition at 10-11 and Minneapolis Brigham/Teitzel Declaration § 13:

Phoenix {orbearance petition at 1¢+ and Phoenix Brigham/Teitzel Declaration n.40.

" Denver forbearance petition at 6-7 and Denver Brigham/Teitzei Deciaration $9 14-15: Seattle
torbearance petition at 6-9 and Seattle Bricham/Teitzel Declaration © 16; Minneapelis
forbearance petition at 6-9 and Minneapolis Brigham/Teitzel Declaration ¢ 16: Phoenix
furbearance petition at 6-9 and Phoenix Brigham/Tenzel Declaration ® 14.

" Comeast at 2.
-~ Comcast First Quarter Earmings Report. Press Release. April 26. 2007.

" Comcast Second Quarter Farnings Report. Press Release. July 26, 2007.
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number of CDV customers Comeast has added increased each and every guarter in 2006 and
2007, Without refving on UNEs. Comeast has blossomed into the fifth largest provider of
residential voice services in the United States in just two vears by building its own network.”
Comcast expects to be the Tourth largest provider of residential voice service by the end of this
sear.” Comcast has continued its ageressive marketing. For example. it recently offered its
CDV serviee for just $24.99 (for six months) to customers in Denver,

Comeast disavows having a market share comparable to the share that Cox achieved in
Omaha. Comeast does not. however. provide its penetration rate. which suggests that the
information is not favorable 10 Comcast’s position. In any event, even crediting its disavowal of
& high market share. given Comcast’s explosive growth rate. Comcast likely will meet Cox’s
penetration rate soon. Similarly. Comeast argues against granting forbearance stating that it does
not serve as many residences as the 11L.EC." Comeast does not. however, dispute that its

facilitics pass the great majority of the homes in 1ts service territory within each MSA.

A< noted in the Denver and Minneapolis Brigham?]¢iwze! Declarations. Comeast added
252000 CDV customers in 1Q06, 326.0060 in 2Q06. 483.000 in 3Q06 and 508.000 in 4Q06. See
Denver Brigham/Teitzel Declaration 9 16 n.38: Minneapolis Brigham/Teitzel Declaration ¥ 16
.34

Comeastat 1-2. Comeast does argue that it relies upon Qwest to transit local traffic, which it
clamms is an ILEC duty under Section 251, Suffice it to sav that Qwest does not agree with
Comeast that ransiting is required by Section 251, See. ¢ g.. Comments of Qwest
C ommunications Intermnational Inc. on Further Notice of Propesed Rulemaking, CC Docket
No, 07-92 filed May 23. 2005 at 38-40: Comments of Qwest Communications
fnternational Inc.. CC Docket No. 01-92. filed Oct. 25. 2006, at 29-30: Reply Comments of
Owest Communications International Inc.. CC Docket No. 01-92, filed Feb. 1. 2007. at 8-10.
Despite this disagreement on the law. both Comcast and Qwest agree that granting Qwest's
petition would not have any cffect on whether Qwest performs transiting or the rates at which it
does so,

" Merrill Lyneh ULS. Media Conference. June 7. 2007 at slide 12.
“ Comeast at 3.
C I
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Moreover. Comeast does not disclose how many homes it does pass. which again requires an
mference that the information is not fay orable 10 its position.

Cox. the major cable provider in Phoenix. reported that its national phone subscribership
increased by 372,000 customers in the second quarter of 2007 -- an increase of 21% vear over
vear Cox continues to aggressively pursue Phoenix residential customers. I recentlv offered
phone service for an additional $20 per month 10 its existing Phoenix Internet customers. Cox
does not dispute Gwest s estimates regarding 11s market share, nor does Cox provide a coverage
map for its voice-hased cable plant.

Cox clanms 1o rely upon “inside wire subloop unbundling™ in Multiple Tenant
Environment ("MTLE™) locations to deliver its competitive telephone services in the Phoenix
MSA.™ Cox also argucs that Qwest made “unsubstantiated charges™ regarding Cox’s access
procedures.” However. Qwest's Arizona complaint resulted in Cox undertaking an
unprecedented review and repair project in Arizona of over 30,000 terminals located at over
5000 complexes. costing Cox millions of dollars, That is guite a reaction 1o an
“upsubstantiated” complaint. Cox 1s embarking upon a similar initiative in Omaha, without
(hwest even needing 1o file a complaint.” As part of resolving the “unsubstantiated™ Arizona
complaint proceeding. Qwest has oflered an agreement whereby Cox makes an upfront payment

ot $500.000 for five vears of subloop use. As part of this agreement. Qwest has offered 1o allow

© Cox press release. Julv 26. 2007
T Cox at 21.
T ld a2,

" See Qwest's ex parie letter from Melissa Newman 10 Marlene Dorich. dated May 24, 2007 in
W Doacket No. 61-338 and Qwest s ex parie letier from Melissa Newman to Marlene Dortch.
dated May 29, 2007 10 WC Docket No. 01-338.
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this payment 10 cover subloop use in all Qwest wire centers. including any wire centers in which
Qwest might receive forbearance in the future.” In anv event. Cox’s eventual migration of
cirewit switched customers o an 1P platform will ultimately eliminate its need for access (o the
incumbents’ network altogether. since Cox [P 1elephony is provided entirely via its coaxial cable
network (as 1s Comeast’s IP telephony service in the Denver. Minneapolis-St. Paul. and Seattle
MES A,

Cable providers are moving from cireuit-switched telephony to VolP-based telephony.
Some commenters appear not 1o understand how this impacts data collection by this Commission
and other organizations. Ior example. some parties {focus on the market share daia provided in
the Commission’s Local Telephone Competition Report. and claim that cable’s share of the
telecommunications market is still very small.”” The regulatory classification of VoIP is the
suhject of an open Commission docket. and thus VolIP is likely underreported in the Local
Competition Report. The Commission does not presently require information about local

telephone service provided by entities exclusively utilizing VolP, although it is possible that

B

come entities may include information about VolP service in their filings.” Thus. as cable

In the nine Omaha wire centers in which Qwest was granted forbearance, Qwest has offered
Cox a commercial agreement for subloops that substantially tracks the terms and conditions set
forth 1n Qwest’s current standard inferconnection agreement language. including the rates.
(Jwest has even offered Cox the ability 10 avoid having to place individual orders for subloops in
rewurn for an upfront payment of $50.000 for five vears of use of subloop. Qwest’s offer.
530,000 for five vears. js hardly an amount that would shock one’s conscience.

" See e.e. Comeast at 3 qarpuing that CLECs hold only 14% and 19% of the market in
Washington and Cojorado respectively. based on June 2006 data from the Commission’s Local
Competition Report): see alse Time Warper Telecom Inc.. Chevond Inc.. and Eschelon Telecom,
Inc. (Time Warner™) at 45

" The Commission states that: ~The regulatory status of focal telephone service provided by
VOIP 15 the subject of an open proceeding. 1P-Enabled Services. WC Docket No. 04-36. Notice
ol Proposed Rulemaking. 19 FCC Red 4863 (2004). When the Commission adopted
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