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BACKGROUND

CONGRESS PASSED THE POLE ATTACHMENT ACT OF 
1978 (NOW SECTION 224 OF THE COMMUNICATIONS 
ACT) TO CONSTRAIN MONOPOLY PRICING BY POLE 
OWNERS 
THE 1978 ACT ESTABLISHED RATE REGULATION FOR 
POLE ATTACHMENTS BY CABLE SYSTEMS ONLY
IN THE 1996 ACT, CONGRESS EXPANDED SECTION 224 
TO INCLUDE RATE REGULATION OF POLE 
ATTACHMENTS BY TELECOMMUNICATIONS 
CARRIERS



THE DISCRIMINATION PROBLEM

IN IMPLEMENTING SECTION 224, THE FCC HAS ADOPTED TWO 
SEPARATE RATE FORMULAS:

THE CABLE RATE FORMULA
THE TELECOMMUNICATIONS CARRIER RATE FORMULA

BECAUSE OF DIFFERENCES IN THE FORMULAS, THE 
TELECOMMUNICATIONS SERVICE RATE FORMULA VIRTUALLY 
ALWAYS YIELDS PRICES THAT ARE MUCH HIGHER, SOMETIMES 
TWO OR THREE TIMES HIGHER, THAN THE RATES YIELDED BY 
THE CABLE RATE FORMULA
THE DIFFERENTIALS EXIST EVEN THOUGH THE COSTS 
INCURRED BY THE POLE OWNER ARE NOT AFFECTED BY 
WHETHER AN ATTACHER PROVIDES TELECOMMUNICATIONS 
SERVICES



SOME EXAMPLES OF PRICE DIFFERENTIALS 
TWTC HAS ENCOUNTERED

$16.00$7.10Texas

$10.41$4.57Wisconsin

$13.64$6.26North Carolina

$18.21$4.90Indiana

$13.86 for urban areas
$14.93 for rural areas

$5.70Georgia

Telecom Service RateCable RateState



THESE DIFFERENTIALS CREATE SERIOUS PROBLEMS IN THE MARKET 
PLACE 

TELECOMMUNICATIONS CARRIERS PAY THE HIGH TELECOM SERVICE RATE 
FOR POLE ATTACHMENTS THEY USE TO PROVIDE BROADBAND INTERNET 
ACCESS SERVICES AND VOICE SERVICES
CABLE SYSTEMS PAY THE LOWER CABLE RATE FOR POLE ATTACHMENTS 
AS LONG AS THE CABLE COMPANY DOES NOT PROVIDE ANY 
TELECOMMUNICATIONS SERVICES
SINCE NEITHER BROADBAND INTERNET ACCESS NOR VOIP HAS BEEN 
CLASSIFIED AS A TELECOMMUNICATIONS SERVICE, CABLE SYSTEMS 
PROVIDE THESE DATA AND VOICE SERVICES IN COMPETITION WITH 
TELECOMMUNICATIONS CARRIERS, BUT THEY ARE SUBJECT TO MUCH 
LOWER CABLE POLE ATTACHMENT RATES

THIS IS EXACTLY THE TYPE OF DIFFERENTIAL TREATMENT OF 
COMPETITORS IN THE BROADBAND MARKETPLACE THAT THE FCC HAS 
SOUGHT TO ELIMINATE IN OTHER CONTEXTS; IT SHOULD DO SO NOW 
IN THE CASE OF POLE ATTACHMENTS



HOW TO SOLVE IT

THERE ARE AT LEAST THREE POSSIBLE WAYS 
OF ADDRESSING THE PROBLEM



FIRST, SECTION 224(e), WHICH GOVERNS PRICES FOR POLES 
USED BY TELECOMMUNICATIONS CARRIERS TO PROVIDE 
TELECOMMUNICATIONS SERVICES, REQUIRES THAT THE RATE 
CHARGED BY POLE OWNERS BE “NON-DISCRIMINATORY”

THE FCC COULD RELY ON THE NONDISCRIMINATION MANDATE TO 
REQUIRE THAT POLE OWNERS CHARGE ALL ATTACHERS THE SAME 
RATE; BASED ON THIS THEORY, TELECOMMUNICATIONS CARRIERS 
WOULD BE SUBJECT TO THE CABLE RATE WHERE THEY COMPETE 
WITH CABLE SYSTEMS THAT PAY THE LOWER CABLE RATE

THE FCC AND THE COURTS HAVE DEEMED THE CABLE RATE TO BE 
“JUST AND REASONABLE”



SECOND, THE FCC’S EXISTING COST ALLOCATION FORMULAS 
ARE NOT MANDATED BY THE TERMS OF THE ACT AND THE FCC 
COULD CHANGE THEM TO ALLOW FOR A MORE EQUAL 
DISTRIBUTION OF COSTS BETWEEN RATES PAID BY 
TELECOMMUNICATIONS CARRIERS AND RATES PAID BY CABLE 
SYSTEMS
THIS SHOULD YIELD LOWER RATES FOR POLE ATTACHMENTS 
USED BY TELECOMMUNICATIONS CARRIERS SO THAT THEY 
ARE SIMILAR TO OR EQUAL TO THOSE PAID BY CABLE SYSTEMS



THIRD, THE TELECOM SERVICE RATE ONLY APPLIES TO “POLE 
ATTACHMENTS USED BY TELECOMMUNICATIONS CARRIERS TO 
PROVIDE TELECOMMUNICATIONS SERVICES;” THE FCC COULD 
INTERPRET THE PHRASE “USED BY” TO MEAN THAT 
TELECOMMUNICATIONS CARRIERS THAT LEASE FIBER FROM 
CABLE SYSTEM ATTACHERS NEED NOT PAY THE TELECOM 
SERVICE RATE



THE PHRASE “USED BY” IS NOT DEFINED IN SECTION 224, AND IT IS 
AMBIGUOUS

THE FCC COULD INTERPRET THIS PHRASE ONLY TO ENCOMPASS 
SITUATIONS WHERE A TELECOMMUNICATIONS CARRIER USES 
ITS OWN ATTACHMENT TO PROVIDE TELECOMMUNICATIONS 
SERVICES; IF THE TELECOMMUNICATIONS CARRIER MERELY 
LEASES FIBER FROM AN ATTACHER, THE CARRIER ONLY “USES” 
THE FIBER -- IT DOES NOT “USE” THE ATTACHMENT ITSELF

THIS IS A COMMON WAY OF UNDERSTANDING THE PHRASE “USED 
BY;” FOR EXAMPLE, ONE WOULD SAY THAT TRAINS ARE “USED BY” 
RAILROADS TO PROVIDE TRAIN SERVICE; ONE WOULD NOT 
NORMALLY SAY THAT THE STEEL AND ELECTRONICS THAT ARE 
INPUTS TO THE MANUFACTURE OF TRAINS ARE “USED BY” THE 
RAILROAD TO PROVIDE TRAIN SERVICE



INTERPRETING THE STATUTE IN THIS WAY WOULD ALLOW 
TELECOMMUNICATIONS CARRIERS TO UTILIZE EXISTING 
ATTACHMENTS MORE EFFICIENTLY BY ENTERING INTO FIBER 
LEASE AGREEMENTS WITH CABLE OPERATORS WITHOUT 
INCURRING THE HIGHER TELECOM SERVICE RATE

THIS IS ADMITTEDLY A PARTIAL SOLUTION, BUT IT AT LEAST 
ADDRESSES THE DISCRIMINATION PROBLEM IN THE CASE OF FIBER 
LEASES AND IT OFFERS TELECOMMUNICATIONS CARRIERS A 
MEANS OF ESTABLISHING POLE ATTACHMENTS AT NON-
DISCRIMINATORY PRICES



IN SUM, THE COMMISSION CAN ELIMINATE THE 
MARKET DISTORTIONS CREATED BY THE EXISTING 
POLE ATTACHMENT REGIME BY (1) RELYING ON THE 
“NONDISCRIMINATION” MANDATE IN 224(e) OR (2) 
REVISING ITS COST ALLOCATION RULES TO YIELD 
SIMILAR RATES FOR ALL ATTACHERS; AND IT CAN 
AT LEAST PARTIALLY ADDRESS THE PROBLEM BY (3) 
INTERPRETING 224(e) AS INAPPLICABLE TO 
ATTACHMENTS BY CABLE SYSTEMS THAT LEASE 
FIBER TO TELECOMMUNICATIONS CARRIERS 
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