Federal Communications Commission
Washington, D.C. 20554

February 1, 2007

DA 07-500
Released: February 2, 2007

Televicentro of Puerto Rico, LLC

c/o Jack N. Goodman, Esq.

Wilmer Cutler Pickering Hale and Dorr, LLP
1875 Pennsylvania Ave, NW

Washington, D.C. 20006.

Mark Coleman -

Intermedia Partners VII, L.P.
405 Lexington Ave., 48" Floor
New York, NY 10174

Re:  Applications for Transfer of Control .
WAPA-TV, San Juan, PR, ID No. 52073
File No. BTCCT-20061108AHE!

" Dear A-pp‘licants:

.This is in regard to the above-captioned unopposed applications for the transfer of control of three
licensee subsidiaries of LIN Television Corporation (LIN) to Intermedia Partners VI, L.P.
(Intermedia). The companies being transferred are:

o Televicentro of Puerto Rico, LLC, licensee of WAPA-TV, San Juan, Puerto Rico;
, WIRS(TYV), Yauco, Puerto Rico; and WTIN(TV), Ponce, Puerto Rico;
¢ S&E Network, Inc., licensee of WIPX(TV), San Juan, Puerto Rico; WKPV(TV), Ponce,
Puerto:Rico; and WIWN-TV, San:Sebastian, Puerto Rico; and :
e  WNIX-TV, Inc., licensee of WNJX-TV, Mayaguez, Puerto Rico.

~ As part of this transaction, Intermedia requests continuing satellite authority for stations
WTlN(TV), WNIX-TV, WKPV(TV), WIRS(TV), and WIWN-TV, pursuant to the satellite
exemptlon tothe dlwpoly rule. See 47 C.F.R. § 73.3555, Note 5. For the reasons stated befow, we
grant.the applications and the requested continuing satellite authority.

The Puerto Rico Market. Nielsen has not developed. DMA markets for the island of Puerto Rico.
¢ However, in'past television duopoly cases involving stations in different parts of Puerto Rico, we
have implicitly treated the entire island as a single television market? For example, in JEM

" A complete list of the stations affected by the application is attached as Exhibit A.

2 See PaxsomSan Juan, Inc., 16 FCC Red 14139 (2001); Milton S Maltz, 13 FCC Red 15527 (1998); and JEM
Commumaatmns Inc., 9 FCC Red 4874 (1994).
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Communications, we found that it was necessary to grant satellite exemptions to permit common
ownership of television stations in San Juan, Ponce and San Sebastian, recognizing that, despite the.
fact that the stations were located on opposite parts of the island, they were part of a single
television market.’ The applicants maintain that advertisers treat the istand as a single market and
that the financial viability of Puerto Rico television stations is dependent on island-wide coverage.

We conclude that our previous decisions and local economic and market conditions support
continued treatment of the island of Puerto Rico as one television market for purposes of our
multiple ownership rule. Therefore, a broadcaster may have an attributable interest in up to two
television stations in Puerto Rico if eight independent voices would remain in the market following
the acquisition and only one of the stations at issue is ranked in the top four.* Satellite stations.
however, are exempt from our multiple ownership rules.’ Following the proposed transiction,
there would be more than eight independent voices in Puerto Rico. WAPA-TV is ranked.in the top
four, but WIPX(TV) is not. Therefore, Intermedia may own both of those stations. In order to
own the other five stations that are part of the transaction, Intermedia will need renewed satellite
exemptions for each of those stations. :

The Satellite Exemptions. In Television Satellite Stations, the Commission established the
requirement that all applicants seeking to transfer or assign satellite stations justify continued
satellite status by demonstrating compliance with a three-part "presumptive"” satellite exemption
standard applicable to new satellite stations. The presumptive satellite exemption is met if the

followitjg thiee public interest criteria are satisfied: (1) there is no City Grade overlap between
the parent.and the satellite; (2) the proposed satellite would provide service to an underserved
area; and (3) no alternative operator is ready and able to construct or to purchase and operate the
satellite as a full-service station. Jd. at 4213-14. If an applicant does not qualify for the
presumption, the Commission will evaluate the proposal on an ad hoc basis, and grant the
application if there are compelling circumstances that warrant approval. Id. at 4212.

In granting the past satellite exemptions, the Commission based its decision on Puerto Rico's

. unique topography and on the economic conditions on the island. As the applicants argue, these
S "+ cofiditions.contifiue to exist, Specifically, Puerto Ri¢o is approximately 125 miles long (east to
o west) anid,thirty. miles wide (north to souith); bisected east to ‘west by a central mountain range
i which éffectively blocks television signals directed across its heights. In previous decisions, the
o Commissiori. lias noted that useful television coverage for stations in Puerto Rico is ordinarily
limited to the Grade-A contour and is sometimes unsatisfactory even withiin that area.” Because

no singlé station can readh the entire island, Puerto Rico television stations have a long-standing

S JEM C.'ommulnicailons, 9 FCC Red at 4875.

i *47 CFR. § 73.3555.

*47 CF.R. § 733555, Note 5.

66 'FCC.R,C(" 4212, 42 I'Sv.gfl 991) (subsequent citations omitted).

7 Canal 48, 8 FCC Red 2193 (1993).
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practice of either utilizing satellite stations or entering into rebroadcast arrangements with other
stations on the island. According to Jose E. Ramos, general manager of stations WAPA-TV and
WIPX(TV), stations outside of San Juan can only survive by working in concert with a San Juan.
station and the San Juan stations “can only succeed financially by rebroadcasting their
programming island-wide.”® .

In addition, cable subscription on Puerto Rico is llmlted to approximately 25% of TV households
and only 20% of TV households subscribe to DBS.” This is substantially below the subscription
rate of over 80% for multi-channel video prowders in the United States.'” Therefore, the
availability of over-the-air television signals is even more important in Puerto Rico than it is in
the rest of the United States.

Moreover, Puerto Rico broadcasters must operate in an extremely competitive market. There are
approximately 100 radio stations and 30 television stations licensed to the island. However,
outside of the capital city of San Juan, the majority of these stations operate in concert with a San
Juan station, either as satellites under rebroadcast agreements or under local marketing
agreements.

Problems caused by Puerto Rico’s topography and market structure are compounded by its weak
economic conditions. The gross national income per capita is only 30% of the U.S.” average and
-itheraverageswage earned by island residents is only 54% of that earned by mainland residents."
Outside of San Juan, the income differential is even more dramatic. For example, the median per
capita income in San Juan, according to the Census Bureau in its 2000 report, was $12,437 while
in Yauco, where WIRS(TV) is licensed, it was only $6,434. Furthermore, according to the
Bureau of Labor Statistics, the unemp|oyment rate in Puerto Rico is 9.9%, which represents a
significant-decline from past years, but is more than double the 4.5% rate for the overall U.S.
economy during the same period.'

According to Mr. Ramos, the generally weak economy in Puerto Rico hlstoncally has had an
impact on adverising.sales and that impact will worsen. Mr. Ramos predicts that advertising sales
. |ﬁ‘§2006 will have declined by approximately 10% from 2005 levels.

In. previous Puerto Rico decisions, the Commission has recognized that “economic conditions
indicate:that satellite operatlonsror rebroadcast arrangements are a necessity,” even in cases where
the stations’ communities of license and their surrounding areas are not technically unserved or

* Declaration of Jose E: Ramos, Exhibit 18 to applications,
% See Television and Cable Factbook, F-3 (2006); MediaFax Ratings at Attachment E to Exhibit 18.
° 2006 Video Competition Report, 21 FC Red 2503 (2006).

""Barry P, Bosworth and Susan M. Collins, Economic Growth, in Thé Economy of Puerto Rico 18 (Susan M.
Collins,Barry P. Bosworth, anid Miguel A. Soto-Class eds., 2006).

12 See www.bls.gov Statistics at a Glance.
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underserved.”® In Hector»NxcoIau the Commission stated that “[W]ithout the use of satellite

operation or rebroadcast arrangements, television operations and programming choices beyond San:
Juan would be limited. i

WTIN(TV). In 2001, the Commission authorized WTIN(TV) to operate as a satellite station of
WAPA-TV."” Although the original proposal to operate WTIN(TV) as a satellite did not satisfy
the presumptive criteria regarding city grade contour overlaps and provision of service to an
underserved area, the Commission nonetheless found that the unique circumstances of the Puerto
Rico market, discussed above, including its topography and economic conditions, supported
satellite status for the station. The applicants state that the situation now is essentially the same as
it was when the satellite operation was originally approved. They state that, although a minimal
amount of advertising time is sold by the licensee to specifically target the residents of Ponce, the
revenues generated from those advertlsmg sales are too small to permit operation of WTIN(TV) as
a stand-alone commercial station.'® Based on the conditions of the Puerto Rico market and the past
performance of the station, they argue that WTIN(TV) cannot operate as a viable stand-alone
station. Based on the record in this case and on our prior precedent, we agree with the applicant’s’
conclusions.

WNJX-TV. In 2001, the Commission authorized WNJX-TV to operate as a satellite of WAPA-
TV." Although there is no city grade overlap between the stations, WNJX~TV does not serve an
underserved area under our transmission or reception standards and, therefore, does not meet our
-presumptive.criteria. The Commission nonetheless approved its satellite. operation under an ad hoc
analysis. - Television service in Mayaguez is heavily dependent on the rebroadcast of programming
from ‘stations located in other parts of the island. Of the three stations. in Mayaguez, one is
commoniy owned and operated with another island station and the other two rebroadcast the
programming of othier island stations. In previous decisions, the Commission has stated that the
south-central coast .of Puerto Rico, where Mayaguez is located, lacks the economic base fo sustain
full-service operations.’ In his declaration attached to the appllcatlon, Mr. Ramos states that the
station does not generate any advertising revenues that would permit the operation of the station as
a stand-alone entity. We believe that the conditions that justified the past satellite operation of
WNJX-TV continue to exist.

3 5 FCC Red 6370'(1990).

“1d.

15 Appllcatmm of Paxson Communications of San Juan, Inc. and LIN Television Corporation, 16 FCC Red 14139
(2001) (*Paxso ™) (penmttmgrLIN to continue its attributable rebroadcasting agreement with WTIN(TV), which at
the time was not licensed to LIN, and granting continued satellite exceptions for WKPV(TV) and WIWN(TV)).

16 Declaration of Jose E. Ramos.

7 See Application of T. Michael Whitney and LIN Television of San Jitan, Inc., 16 FCC Red 2297 (2001 )(“Whllney )
(grammguLIN:sﬁrequest to operate WNJX-TV as a satellite of WAPA-TV).

'8 See, e.g. Paxson, 16 FCC Red at 14143,
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WIRS(TV). Satellite operation for WIRS(TV) was originally authorized in 2003." In its 2003
satellite request, LIN stated that WIRS(TV) met the second and third criteria of our satellite ,
waiver policy, but not the first. With respect to the first criterion, LIN submitted an engineering
study that shows that there is city grade overlap between WIPX and WIRS. LIN noted that there
is a central mountain range between the stations causing significant signal blockage. This unique
terrain characteristic has contributed to the Commission giving diminished importance to the
presence of City Grade overlap i in other satellite cases involving Puerto Rico stations located on
either side of the mountain range % In limited circumstances, the Commission has allowed
satellite status despite the presence of City Grade overlap. For example, in Precht
Communications, Inc., vnder facts similar to those here, the Commission allowed satellite status
despite City Grade overlap because the proposed satellite station was the only one licensed to the
community, provided the only Grade B service to a significant portlon of the community of -
license, and was able to demonstrate its difficult operatmg conditions.>! As in Precht, there is
only one station assigned-to the community of license at issue. Furthermore, that station has to
contend with geographical constraints that make the community of license in many ways
arguably more remote than the one in Precht. Furthermore, our previous decision found that
there was long-standing evidence of the inability of WIRS to operate as a full-service, stand-
alone station. According to Mr. Ramos, the situation has not changed and the station does not
generate any révenue through the sale of local advertising time. In our previous decision, we
found that operation of WIRS(TV) as a stand-alone station was not a viable option and we
-believerthat is still the case. \

WKPV(TV) and WJWN-TV. In 1994, the Commission authorized stations WKPV(TV) and ‘
WIWN-TYV to operate as satellites of WIPX-TV, San Juan. That authority was renewed in 1996
and 2001. The applicants state that there is no city grade overlap between WIPX-TV and either
of'the two stations. They also state that, although there is predicted' city grade overlap between
the two stations, the Commission has recognized in its previous decision that no actual overlap
existed when terrain is considered. According to the application, that situation has not changed.

In regard to.the second criterion, WIWN-TV is the only full-service station licensed to San
Sebastian,’ which qualifies it as “undetserved” under our transmlssmn test. Ponce, the
commumty oflicense for WKPV(TYV), does not qualify as “underserved " but the Commission
“has not‘ previously considered this to be an obstacle to satellite status™ for this station “due to
the strmgent economic circumstances and the unusually severe economic conditions on the

19 Letter from Barbara A Kreisman, Chief, Video Division, Media Bureau, to Margaret L. Tobey, Esq., December
11, 2003. :

r
s S

0 See JEM Commumcanons, 9 FCC Red 4874, 4876 (1994); Paxson, 16 FCC Red at 14145; Hector Nicolau, 5
FCC Red 6370, 6371:(1950).

' See Precht.Communications, Inc., 13 FCC Red 8659 (1998).

2 paxson, 16 FCC Red at 14145,

’J.‘ 7.“"'_" * :» "
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island.”® According to Mr. Ramos, neither station generates any revenue through the sale of
local advertising. He concludes that neither station would be viable as a stand-alone station and
that continued satellite operation is essential for both stations’ continued viability. Based on the
record here and on the unique factors that we have repeatedly recognized in the Puerto Rico
market, we agree.

Based upon the representations and showing set forth in the application, we find that the
applicants have demonstrated that continuing satellite operation is justified for all of the stations
at issue. Each station has a long-standing history of satellite operation. All of the stations are
impacted by the unique topographical and economic constraints that we have repeatedly
recognized as justifying satellite operation for stations in Puerto Rico. The stations serve
communities that are geographically isolated and economically constrained. We have repeatedly
found, and find again today, that these stations would fail without the ability to operate as
satellite stations. Therefore, we find that continued operation of these stations as satellites would
be in the public interest. We further find that Intermedia is qualified to operate the stations as
proposed and that a grant of the above-captloned applications will serve the public interest,
convenience and necessity.

ACCORDINGLY, IT IS ORDERED, That the requests of Intermedia Partners Vi, L.P. for
continued satellite operation of stations WTIN(TV), WNIJX-TV, WIRS(TV), WKPV(TV) and
WIWNH*TVSARE GRANTED. IT IS FURTHER ORDERED, That the applications for consent
to transfer of control of stations WAPA-TV, WIPX(TV), WTIN(TV), WNJX-TV, WIRS(TV),
WKPV(TV) and WJWN-TV from LIN Television Corporatlon to Intermedia Partners VI, L.P.
ARE GRANTED.

Sincerely,

Barbara A. Kreisman
Chief, Video Division
Media Bureau

B JEM Communications, 9 FCC Red at 4874,
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Station

WAPA-TV

- WIPX(TV)
WIRS(TV)
WTIN(TV)
WKPV(TV)
WIWN-TV
WNIX-TV

EXHIBIT A
Community .

San Juan, Puerto Rico
San Juan, Puerto Rico
Yauco, Puerto Rico
Ponce, Puerto Rico

Ponce, Puerto Rico |
San Sebastian, Puerto Rico
Mayaguez, Puerto Rico
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BTCCT-20061108AHE
BTCCT-20061108AHA
BTCCT-20061108AHF
BTCCT-20061108AHG
BTCCT-20061108AHB
BTCCT-20061108AHC
BTCCT-20061108AGU







" Ramos

Before the
' FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

Liberty Cablevision of Puerto Rico, Ltd. CSR-
Request for Waiver of 47 C.F.R.
§ 76.1204(a)(1)

To:  Chief, Media Bureau

"~ REQUEST FOR WAIVER

Pursuant to Section 706 of the Telecommunications Act of 1996 and Sections 1.3
and 76.7 of the Commissioxi:’s rules, Liberty Cablevision of Puerto Rico, Ltd. (“LCPR”)
respectfillly requests the same limited relief from the integration ban (set forth in the
second sentence of 47 CFR. § 76.1204(a)(1)) that it previously granted to
BendBroadband in Bend Cable Communications, LLC d/b/a BendBroadbM Request for
Waiver of Section 76. 1204(6;)(1 ') of the Commission's Rules, CSR—7057—Z, Memorandum
Opinion and Order, DA 07-47 (rel. Jan. 10, 2007) (“BendBroadband Order™).

LCPR is a small operator that provides cable television, digital telephone and/or
high-speed Internet sg;vices to appfoximately 130,000 households in Puextd Rico.
LCP;R;S service areas are not:within qlc Commonwealth’s only major metropolitan area
of San Juan, but are instead mostly-in small and rural communities in Puerto Rico.

Grant of the requested waiver is appropriate for at least two reasons. First, LCPR
has recently cpﬁlpleted i'ts n{igration to an all-digital networlz well in advance of the
scheduled termination of analog breadcasting in February 2009. To maintain the

competitive viability of such;a.network, LCPR needs to continue to be able to offer the

e
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low-cost DCT-700 to new customers and to exisﬁng customers who need additional or
replacement set-top boxes. Second, relief from the integration ban is even more critical
to LCPR, and especially warranted in rural Puerto Rico, given the demographics of the
market and the low demand in Puerto Rico for the high-end retail CableCARD-ready
navigation devices currently offered by the consumer electronics industry. |

L THE CONTINUED AVAILABILITY OF THE DCT-700 IS NEEDED TO
ENABLE LCPR TO MAINTAIN AN ALL-DIGITAL NETWORK
THROUGH AND AFTER THE 2009 DTV TRANSITION.

The Commission has recognized that the continued availability of the low-cost
DCT-700 set-top box after the integration ban becomes effective on July 1, 2007 would
benefit consumers‘if used b:y a cable operator to have in place an all-'digital network
befc.>re &e February 17, 2009 termination date for ax.lalog broadcasting. In granting a
waiver for the DCT-700 to BendBroadband, the Commission found that an all-digital

network would:

enable it to ensure that its cable subscribers will be able to view digital
broadcast signals after the end of the DTV transition. It also may enable
BendBroadband to provide additional HD content, which may facilitate
the DTV transition by creating greater incentives for its subscribers to
acquire digital television sets. Therefore ... a conditioned grant of the
Waiver Request would facilitate BendBroadband’s rapid transition to an
all-digital network (i.e., by 2008), which was a critical factor in the °
Commission’s: decnsnon to considér waiver requests at all. ... [In addition,
an all-dlgltal network] would allow it to reclaim a conSIderable amount of
specu;gm w1thm‘ aclefitly defined timeframe, which would enable it to
provide consumers[ with advanced telecommumcatlon capabilities, thereby
furthering the goals of Section 706!

As demonstrated below and in the attached affidavit, LCPR has recently migrated to an
all-digital network and plans to offer increased HD pregramming before the DTV

transition. However, the continued availability of the low-cost DCT-700 after the July

} BendBroadband Order at 1§ 24-25.

Ramos | | LGLILH 019087




2007 effective date of the iﬁtegmtion ban is critical to the continued viability of LCPR’s
all-digital network.

LCPR’s migration to all-digital was made possible by a major breakthrough that
occurred in 2005 — the relea;se of the $79 Motorola DCT-700 digital set-top box. The
DCT-700 is and remains the least expensive cable set-top box on the market-.today.
Using these DCT-700s, LCPR was able to invest more than $10 million to transition to an
all-digital network in May 2006 by placing these set-top boxes in the homes of the
remaining 50% ;)f its customers that had not previously subscribed to digital.> LCPR
plans to use the reclaimed analog bandwidth for more high-definition and video-on-
demand programming, higher Internet access speeds, and other advanced .
telecommunications capabilities.

But the integration ban would eliminate the fundamental building block of a small
cable operator’s all-digital strategy: the DCT-700 (and any comparable low-cost option).?
As numerous parties have reported, the record is uncontroverted that the CableCARD-
equipped replacement for the DCT-700 (the ‘Motorola DCH-100) will cost small MSOs

| nearly three times as much és the DCT-700.* LCPR has determined that it would have to
charge cqstomers..approxxmately $3-4 more per month per DCH- 100 box than it charges

for the DCT-700, -For LCPR to continue to deliver only digital programming, each

2 See-Sworn Declaration offIvan Rosg attached hereto. ‘This declaration is intended to provide the

information requested by the Comxmssmn it 27 of the BendBroadband Order.

3 See BendBroddband Order at7{22-24.

1 BendBroadband Order aﬂ'ﬂ 22; see also CS Docket No. 97-80, Ex Parte Presentation of American Cable

Assoclatlomand Amlstrong Cable Services (Aug, 31, 2006), at 2 (explaining that Motorola informed

riistrong that it “will pot; offera CableCard-enable[d] PCT-700" and that “unless the DCT-760 receives a

CableCard waiver, ouf only optionwill be'the DEH 100, costing about $190” - almost two and one-half
times as much.as Atmstrong now pay’s Motorola for the DCT-700); see also CS Docket 97-80, Letter from

- ' ean;Klddoo Oounselmo RCN, to Marlene Dortch, FCC, at 2, fo. 1 (Nov. 21, 2006) (mdxcatmg the total
cost of: a DCH-100 plus OableCARD totbe $232 per box) The record is also clear that no consumer

,,,,,,,
) 3

near. the price'of DCT-700% See B'é'ndBroadbami *Requmt for Waiver at 8.
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_ customer mast have a set-top box for every non-CableCAKD' analog television in tireir

. fofié. Betatse iisifiy prospectwe customers hiave Wi or thiee dfalog televisions, the

DCH-160 package would cost a5 much zs $12 per month, or $144 per year more than the

- DCT—7OU

It wouid be exh“.iordm:iﬂly dlﬁ'icult for LCPR. t6 fatket its all-ﬂlgltal sérviceto"

L "'See*U s CensusBureau, Pucrto Ricg: Mun}éic‘ipxo (locahty i ifensu_%:moas:nmma&y vailible at

fpy//actfinder.census #ov/servIeHGOT T eI béicontexts e=DEC 2000 SF3 U=

_The Comnussnon has mtedilhe suf)siamlal economic - -
Rlco and th continental United States.’ See. Applications for

St ‘rumlyand Tsmhall-towPEo

HU U Trangfer of Conrol WAPASTV, San Juaz, PR, 1D No, 52073, Letter Order, DA, 07-500 (rel. Feb, 2, 2007)

2000 (Problenss; caused: byPuertomcos 1opography dnd market structure are compounded by its weak.

< économlc condmons The gmss nahonalimooﬁ?em:-mmta is-only 30%.of the U.S.’ average and the

R nvemge wage edmed by igland) residents is.anly 54% of that earned by uinland residents, Outside of San
Ciiil lJubn, ‘thesmcu;ne di ﬁérenflal is evel moredramai;c For-examyile, ‘theamedlan percapita income in San
PR Jnan’iiyauqmﬂmgxtd the Census Bureau in its 2000 xepciﬂ, was. $12, qarz ‘while in Yauco, where WIRS(TV)is

- licensed, it wasionly $6,434. Furthermore, accordmg to the Bmeau of Labor Statistics, the unemployment
" rate maPuertleco is9, 9"/’«,.h whlchmpresems a sngmﬁtmnt deelme from. pastycars, butis more than double -

o lhe 4. S%Jatc-for the overall U.S, ccxonomy dumtg,qthe same penod”) (cmphasls'added)

'.' ) 11 994),mavaﬂablea!
. m %

L £c0N'1EXT=d“E&‘-m namDIC 7000, §F4 6, ECTHESS -t arve<DEC 7000 S°-U PCTOR9&

See‘ﬁ‘Js Census Bumau,l'Census 21)00 Summary ‘(showmg U.S.household:median annual incoise of
'ﬁlfacfﬁxﬂer censis:pov/servie/DTTable?, by &-

=DEC. 2000 SEA 1] BET0RS: qm DEC:42000%SF4 {7 PGTU89:001&-ds name=DEC; 7000_SF4 U&-

nlselechons—DECy 2000 *SF4LU PCI‘O
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Ramos

ES
a

DBS subscribership has surpassed LCPR’s.” In its service area as a whole, these DBS
operators have now captured 45% of the MVPD market. The DBS operators offer to
consumers inexpensive integrated set-top boxes comparable to the DCT-’T700,8 and will
apparently continue to do s0 after July 1, 2007 even without a waiver, despite the fact that
the Commission’s basis fdf exempting them from the integration ban has evaporated.’
The Commission has previously found that LCPR is subject to effective competition in
all seven of its franchise areas.'® Especially given the price sensitivity of consumers in
rural Puerto Rico, LCPR n:eeds a low-cost box if its all-digital offering is to compete
effectively with DirecTV and DISH Networks’ low-cost integrated set-top box offerings.
Moreover, althougﬁ LCPR has already moved all of its existing customers to
digital, readiness for the DTV transition in its service area is far from achieved. Unlike
the mainland United States, where nearly 86% of consumers already purchase MVPD
services, most from the in@bent cable operator," only 25% of the households in

LCPR’s franchise areas purchase cable from LCPR, and less than half purchase any

? See Liberty Cablevision;of Puerto Rico, Ltd. Petition for Determination of Effective Competition in Seven
Local Franchise Areas i inthe CommanWeaIth of Puerto Rico, CSR-7015-E et al., Peuﬂon for Special Relief -
at Exhiblt 1 ‘(Mamh 31, 2006) (showing DBS subscn'bership by, LCPR ﬁanchxse area using data from the
Satelhte‘ Bmadcasnng -and, Comuiimications Association’s Effective Competition Tracking Report and
oompanng to LCPR'subscnptlonndata) See alsorid,, Memorandum Opinion and Order, DA 06-2119, g6,

Ex. B (reL Oct. 27, 2006)x(t‘mdmg that LCPR met the effective competition test based upon DBS
Pemu'amn in four of its Seven franchise areas),

See Cequel Comyiunications, LEC d/b/a-Suddenlink Communications’ Request for Waiver of 47 CFR. §
76.1204(a)(1), CSR-7115-Z, Request for Waiver at 7 (Dec. 5, 2006) (describing the low-cost DIRECTV
Standard Receiver (Model'D11) and the DISH. Network Standard Receiver 311).

9 See BendBroadband Request for Waxverfaf 4 7 CF.R §76.1 204(a)(!), CSR-7057 Request for Waiver
(Oct. 4, 2006) at 13-18.

10 leerty Cablevision of;E iuerto Rico, Ltd. Petmom:/br Determination of Effective Competition in Seven
Local Franéhise Areas inithe Commoitwedlth of. Puerto Rico, CSR-7015-E et al., Memorandum Opinion
and.,O:der DA 06-2119 (rel Oct. 27, 2006).

" Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming,
MB Docket No. 05-255, Twelﬂh Annual Repoxt. EGC06-11, T8 (rel. Mar. 3, 2006).
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MVPD service."* Thus, even though LCPR’s service is all-digital and most MSOs are
not, a higher percentage of consumers in many mainland U.S. franchise service areas
subscribe to digital cable than in LCPR’s region. Because of this unusually large number
of customers who rely upon over-the-air-broadcasting, the public interest in the DTV
transition would be better served if LCPR still had a low-cost box avajlable‘to lure
prospective customers to digital cable before the end of analog broadcastihg in 2009, just
as the Commission dgreed ﬁat BendBroadband needed a low-cost box to attract its
analog cable customers to digital during this period.”

Denial of this request would unfairly punish consumers in LCPR’s service aréa
for the fact that LCPR was an early adopter of an all-digital network in 2006, rather than
waiting until closer to 2009 or later. The purpose of the BendBroadband brder should be
not simply to enable cable operators to eliminate analog broadcasting, Lut also fo sustain
an all-digital network once they get there so that operators may deliver more advanced
services to all Americans during and after the DTV transition.'* Therefore, there would

be a substantial public interest benefit from granting the same relief to LCPR.

12 See Applications for Yb'amg/'a' of Control WAPA-TV, San Juan, PR, ID No. 52073, Letter Order, DA 07-
500,(ml. Feb. 2; 2007) (“cable subscnptlon onPuerig Rico ls,llmlted*to appmxlmatcly 25%of TV
heuitholds:and only 20%0f T3 ‘Hbuseholds subscribé xofDBs""ﬂ‘cmng Television and Cable Factbook, F-3
(2006)) see,also -Liberty:Gabl, e,wszoﬂ"”'of Puerl‘*inco Ltd. Pefition foreDetemynanon of Efjective
{?pehfwh in Seyen Locql Franglnse%reas ithithe Commonwedlth of Puerto Rico, CSR=7015-E et al.,

hon for Specml Reliel agExlulm 1L (March 31, 2006) {showing LCPR penetration of 25%); see also id.,
Mcmomndum@puuon and”@rderb;DA 062119, 1] 3 (rel. Oct. 27, 2006) (finding that leeﬂy met the sub-
30%’peneuauon‘mle test: fpr-effectwe competxhon in five of ils'Seven franchise areas). . -
¥LCPR iscurmeptly. themnlf MVED in, 1tsucg19!n that.carries all of the local broadcast stations in its region.
The DBS gperatgrs cany?ﬁie“four'largestabmadeaslers but not many of the other broadcast stations that will

. be affected by the DTV tmnsmon.

M Se Telecommunication Aét of 1996, Bub, L. No. 104-104, § 706, 110 Stat. 56, 153 (codified in notes
under47 U. § C. §157) (dlmchngx'ConmusSxons ‘Lo encoyrage the deployment ...of advanced
telecommumcauons capab‘?llty to 4/l Americans?),

[

oyt
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1L Grant of a Low-Cost Waiver to Small Operators in Puerto Rico Will Not
Undermine the Commission’s Objectives.

The Commission is obligated to grant waivers where the applieation of a general
rule to a specific situation would not serve the public interest underlying the rule, and
where the public interest benefits of a waiver exceed its costs.'> Whatever the benefits of
the integration ban may be for consumers in the continental United States, the
incremental benefit of applying the ban to LCPR’s low-cost set-top boxes in rural and
small-town Puerto Rico would be minimal at most. Because the benefits of the waiver
would be significant and the cost of granting the waiver would be very small in
comparison, the waiver should be granted, '

There is no evidence in the record that the Commission has considered and
determined that the integration ban would produce the same consumer-benefits in rural
Puerto Rico as in the continental United States. In fact, the Commission’s regulations
reveal that the Puerto Rican market was not considered to be a relevant part of the
Commission’s analysis in its prior orders. Section 76.1204(a)(2) of the Commission’s

rules exempt from the integration ban (in Puerto Rico and otherwise) any MVPD that

supports the active use by subscribers of navigation devices that “operate throughout the

continental United States ...”*® In the prior proceedings in which the Commission

1547 CFR, § 76.7(i) (“Thie Commission, after consideration of the pleadings, may determine whether the
publit interést would be selved‘by the grant, in whole or in patt; or'denial of the request . . . .); see also id.
§ L 3{(“Any~pmvlsmn of thie rules; may ‘be waived by the Compission on its own motion or on petition if
gooégcause‘lhemfor is shoﬁm”)  KEEST- 7Y, Inc. v. FCC, 699 F, 2d!1185, 1191-1192, 1195 (D.C. Cir. 1983)
(vacauﬂngCC denial.of ﬁfawer request,pholdmg that 6nce the preiise of the rule had been shown not to
applythie“logiooF applyifg [the:fle] Ebllagses, "and it was, arbitfary o apply the rule); WAIT Radio v.
FGC,A18 E2d:1153, 1157:50 (D3t . Cif. f?69) (“{A] geveral rhle; deerriod valid becduse the overall
obje&wes afesin’ the ri‘)ubhg{g :j;esi, may ot be.in the pubhcuntemt’ fiPektended to:an applicant who
proposes a glew servick Ihafyyv notfundemlme the.policy, setved by the rule, that has been adjudged in the
Pubhexmtemst. ); Northeast: Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D .C. Cir. 1990).

§ 4T R*i§ 76 41204(a)(z)
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considered the integration ban, Puerto Rico simply was not even on the Commission’s
' map. | |
In consideralioh of jhis waiver request, therefore, the Commission shou‘ld evaluate
the Puerto Rican market independently. As the D.C. Circuit explained:
The Commission is ¢harged with administration in the ‘public interest.”
That an agency may discharge its responsibilities by promulgating rules of
general application which, in the overall perspective, establish the ‘public
interest’ for a broad range of sitnations, does not relieve it of an obhgatlon
to seek out the ‘public interest’ in particular, individualized cases.!”
The Commission has frequéntly granted waivers and other forms of individualized
treatment to operators in Puerto Rico and other insular areas in light of exceptional
circumstances in these areaé, such as “weak economic conditions” and ﬁe low
penetration of MVPD servi;;es.'8 Here, it is readily apparent that there are important
| differences between the navigation device markets in Puerto Rico and in the continental
United States with respect th; material assumptions on which the Commission’s prior
analysis on the integtalibn Ban has been based.
First, the record from other waiver cases indicates that the only CableCARD-
ready devices available at retail today anywhere in the United States are a $1000 TiVo
and '$1700-$7000 DTVs."” These expensive devices are not likely to interest nearly as

many consumers in small-town and rural Puerto Rico, which as noted above has median

" WAIT Radio v, FCC, 418 F.2d 1153, 1157 (D.C. Cir. 1969).

¥ See, e.g., Appllcaﬂons Jor Trans_-fer of Control WAPA-TV, San Juan, PR, TD No. 52073, Letter Order, DA
07-500 (rel. Eeb. 2; 72007y (gmnnngqexeephonfmm 47CF.R. § 73, 3555(b) for televxsnon stations in Puerto
Rico, noting “weak econormic, condmons (‘ ETOSS national income per capita is only 30% of the U.S.’
average and (e aVcrage wage camed by l§land -reSidénts is only 54% of that carned by mainland residents.

. Outside of San.; Juan;*the moome)dlﬂ'emnual is even'more dramatic”) and low MVPD penetration (“cable
subsciiption; on*Pucxto Rico 1s‘hm1ted to appmxmlatcly 25% of TV households and only 20% of TV
householdsjsubsenbe fo DLBS Thls is suhstantlally below the subscription rate of over 80% for multi-
channfél wdeo:p‘iuwders inthe Umted States.”)

8 Seé CS Diicket 97-80, Reply ‘Cormmentsrof Chiaiter, at Exhibit A (Sept. 28, 2006) (sbowing that the only
CabloCARD-mdy devices Tmm Best,Buy.-and Cucuu City in September 2006 were DTV priced from
$1700-7000 anr.lla Tivo Se&l,m‘ﬂ pneed at $800 plus more than $150/year in TiVo subscription fees).
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z WAITRadlo v.FCC, 418 F2d at1159,

household annual income of only $13,000. The Commission has previously recognized
that waivers of its generailly-applicable regulations may be appropriate in Isuch lower-
income communities. For example, in the case of a regulation limited the application of
higher Lifeline and Link-up discount to residents of “Tribal lands,” the Commission
granted a waiver to extend the discounts to a region m New Mexico outside of Tribal
lands where “nearly 45% of the ... residents subsist at or below the federal poverty .
level "2 According to U.S. Census Bureau data, the income of 48.2% of households in
LCPR’s service area is below the poverty level.! In such a market, the economic
analysis of the integration v‘ban is necessarily different from the continental United States
as a whole. For a much gféater percentage of the population in Puerto Rico, a set-top box
as inexpensive as the DCT;700 is the only way that they can afford digital cable (and,
since LCPR has gone all-digital, the only way such consumers can afford c;a.ble at all).
The Commission must give special consideration to the “hardship [and] equity”™ of
impesingsthe integration ban on low-cost boxes in LCPR’s service area. |

: Moreovér, because the demographics of LCPR’s service area means that there is
lessq,dqmand for equnsi-ve retail CableCARD-ready devices, such devices are not nearly
as Wldely available i m LCPR’s service area as they are in the continental United States,
even to those LCPR customers who can afford them. There are no Circuit City or Best
Buy stores anywhere in Buerto Rico, in LCPR's service area or otherwise. An LCPR
employee recently visited one of the larger electronics retailers in its service area to

search for CableCARﬁb—ready devices; he found only one CableCARD set out of twenty

x Federal—SIate Joint Board On Universal Service, Smith Bagley, Inc. Petition for Waiver of Section
54.400() of the' ,‘Cammrsslém 's Rules, W& Docket No. 03-109, Memorandum Opinion and Order, FCC 05-
77 111 (rel. Mar. 30, 2003).

2\ See supra nots 5.
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" different digiial models availabie. Bven for-the stiall vintior 6t‘h&dsﬁiﬁéf§ willingts

* buy a digital television withont seéitig it, Asiaz6n.com did BaRy SHhEF Seiline retailess
will not ship DTVs to Pligi‘to Rico® These facts may change over time, but LEPR
expects fist demand for éable’CARﬁsfﬁam its enistortiers will fermaini virually - |
Hofiexistent ifi 1ié foresceablé futurs, |

| AT - Therefore, application of the i’ﬁ.teg'faﬁdr.l' bari 6 LEPR would Tiot p'ch'l'uc; ";my

1 . A

L ﬁbrwmld ‘consiiiters in the coiitinéntal United States Téceive dny material incrémental
| S L _'jJéh'Gf'iifi'om%tﬁpﬁ‘caﬁvn of thig ban to LCPR. ‘Whether or ot LCPR™s devices huve
L CableCARDEWill 6t abfeit mé'-devéwprﬂém-afﬁew'eamecm-feéaf%é&hﬂafa'gies- R

and devices, LCPR serves only 0.12% of the nation’s MVBD subscribers. As
' BendBroadband woted: < ;.- T : o '
“BendBroadband s shire of the Atierican MVPD farketis approximately” ...~
- 1. 77 0.036%, while the Top 24 MVPDs hold a 94% share, BendBroadband '
. : ~and other smaller operators will not determine the success of the~multi-

17 billion dollar consumer eleckronios indastry or the retail market for
11 imvigdtion devices
" Tt therefore immaterial 16 the stocess kg integration ban in the chiitinental Uinted

. Stateywhether fhe rule i inmmedistely-applied orot in LCPRC i service ared. .

¢ SRR " Becailethe Bblic irerest s dhat iould b cavéed by mpplicanio ofe.

 integion ban t5 LCPR wosld exseed s boneft, grant of the requested waiver for s .

' S : _:D'CT;-’TOD' lsiipprdpn’rfte plfsuani to Sections 1.3 arid 767 dnd of e Commtissions rales, ©
- Ia addifioii; because grant of the tequeésted wﬁi&éi"waula fuither ilie digital and DTV

- - f ﬁansiﬁons‘ih‘l?i;eﬁp R;icq,‘gﬁam oftle watver is ai'sb'w:illranted. pursuant to Section 706 .

 hiiPodéld=4B86348 Aprbietries,

. See hitpsylwww.amazon.com/gp/helpfoustomer/dis
z Bendldi’ug@j%nd WaiverRequest.at 13. '
10
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CONCLUSION
For the foregoing reasons, the Commission should grant LCPR’s request for a

waiver from the integration ban for the low-cost DCT-700 set-top box.
Respectfully submitted,

Ao g
John Coprad
In-house Counsel’ .
Liberty Cablevision of Puerto Rico, Ltd.
Road 992, km 0.2
P.O. Box 719
Luquillo, PR 00773

February 14, 2007
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| Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

Liberty Cablevision of Puerto Rico CSR-
Request for Waiver of 47 C.F.R.
§ 76.1204(a)(1) :

b

SWORN DECLARATION OF IVAN ROSA

1. My name is Ivan Rosa, I am the Director of Technical Operations of
Liberty Cablevision of Puerto Rico (“LCPR”) I have read the forgoing Request for
Waiver, and declare under penalty of perjury that the facts contained therein and in this
Declaration are true and correct to the best of my knowledge, information, and belief, and
that I am authorized to give this Declaration on behalf of LCPR.

2. LCPR transitioned to an all-digital network in May 2006. LCPR is
currentlynot transmitting pmgramming in analog. '

3. In the six months pnor to its termination of analog transmlssmn, LCPR
sent three separate written notices to-each of its customers advising them of the transition -
andithe need for them to have digital converters in place.

4. LCPR has sufficient inventory of set-top boxes to ensure that each of its
customers can continue to view its video programming on their television sets.

3 L am famijliar witht LCPR 's utilization of the Motorela DCT-700 and its
neegd to conunuewto Jﬁvé‘waoceSS to such a Iow-cost digital set-top box to mamtam a
compenhvegglkdlgltal network.

ng 5"\_,)

Ivan’ Rosa

Director of Technical Operations
Liberty Cablévision of Puerto Rico -

" 'Febmary 14,2007

. Ly o . | ,
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