WILLKIE FARR & GALLAGHER ww» 1875 K Street, NW

Washington, DC 20006

Tel: 202 303 1000
Fax: 202 303 2000

November 8, 2007

VIA ELECTRONIC FILING

Marlene H. Dortch

Secretary

Federal Communications Commission
445 Twelfth Street S.W.

Washington, DC 20554

Re:  Inre Leased Commercial Access; Development of Competition and Diversity in Video
Programming Distribution and Carriage, MB Dkt. No. 07-42

Dear Ms. Dortch,

On November 7, 2007, James R. Coltharp and Mary P. McManus of Comcast Corporation
(“Comcast”) and I met with Rick Chessen, Senior Legal Advisor and Legal Advisor for Media Issues
to Commissioner Michael J. Copps, and Amy Blankenship, Legal Advisor to Commissioner Deborah
Taylor Tate, regarding the above-captioned proceeding. In addition, Mr. Coltharp spoke with Rudy
Brioché, Legal Advisor for Media Issues to Commissioner Jonathan S. Adelstein. During these
conversations, Mr. Coltharp, Ms. McManus, and I summarized the principal arguments that Comcast
presented in its comments and reply comments concerning both leased access and program carriage
issues. We also discussed the vague and open-ended nature of the questions in the Notice of Proposed
Rulemaking, the late-filed proposals and assertions that have recently been submitted regarding both
sets of issues, and the infirmities of basing burdensome new regulations on the basis of the current
record. We distributed the attached handouts regarding program carriage and highlighted the points
reflected in the attached document regarding leased access as well.

Please contact me with any questions about this submission.
Respectfully submitted,

/s/ James L. Casserly
James L. Casserly
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THE COMMISSION CANNOT SERIOUSLY ENTERTAIN PROPOSALS
TO CREATE PROGRAM CARRIAGE “REMEDIES” IN THE ABSEN CE ,
OF PROVEN VIOLATIONS OF THE STATUTORY STANDARD. -

The Communications Act Strictly Limits the Scope of Program Carriage Complaints.
Congress Did Not Enact a “Must-Carry, Must-Pay” Rule.

e  Section 616 of the Communications Act spells out three narrow categories of conduct that
are impermissible in program carriage negotiations but does not assign the FCC a broad role
in overseeing marketplace negotiations or second-guessing carriage decisions.

e The Commission has recognized its duty to “strike a balance that not only prescribes
behavior prohibited by the specific language of the statute, but also preserves the ability of
affected parties to engage in legitimate, aggressive negotiations.” 1993 Program Carriage
Order 9 14 (emphasis added).

e At least two parties ask the Commission to flout congressional intent by rewriting the law.
Ignoring the standards established by statute, and the sound reasoning of the Commission’s
implementing rulemaking, they seek to avoid their duty to prove a program carriage
violation before invoking a program carriage remedy. Neither Section 616 nor the Due
Process Clause of the Constitution allows this.

The NFL and Hallmark Channel Proposals Patently Conflict with the Plain Language of
Section 616.

e  The NFL *“urges the Commission to focus its procedure more on obtaining equitable and
objectively fair results, and less on demonstrating the wrongful motive of the MVPD.”
Hallmark Channel asserts that the “program carriage rules should . . . focus on ensuring fair
negotiations . . . , not on proving an MVPD’s improper motives [or] malfeasance.”

e  Both the NFL and Hallmark Channel want the FCC to directly intervene in the carriage
decisions of MVPDs, without proof of a statutory violation, and force those distributors to
carry programming on terms and conditions set by the government. The Commission has no

discretion to interpret the statute in this way.

Neither Hallmark Channel Nor the NFL Has Made a Case for (or Offered a Statutory Basis
Jor) Government Intervention in its Carriage Negotiations.

e Launched in August 2001, Hallmark Channel rapidly gained distribution to over 82 million
homes, in large part because it enticed MVPDs to carry it by charging low license fees.
Now, as it renegotiates its carriage agreements, Hallmark Channel asks the government to
put its thumb on the scales so that it can obtain higher fees -- which would inevitably
increase consumer prices for cable and satellite services.

¢ NFL Network launched in November 2003 and rapidly gained distribution to over 40 million
subscribers because it came to market offering MVPDs reasonable terms. Three years later,
however, the NFL demanded a massive price increase, after it moved eight games a season
to the network. Comcast prefers to provide the new high-priced NFL Network to those
customers who want it without imposing the additional costs on everyone else, and Comcast
has done so -- in accordance with the contract to which the NFL agreed. Offering the NFL
Network in this manner does not unreasonably restrain the NFL’s ability to compete fairly,
nor is it a basis for the FCC to rewrite the contract.



Program Carriage Arbitration:
More FCC Regulation That Is As Unlawful As It Is Unnecessary

Competition Ensures Consumers Have a Wide Array of Programming They Want at
Reasonable Prices; Government Regulation Will Reduce Choice and Raise Prices.

Robust competition among video distributors and platforms ensures that programming
networks cannot be unreasonably restrained from competing fairly.

» Any distributor that does not carry the programming that consumers demand risks losing
market share to other competing distributors. MVPDs can, do, and should compete by
differentiating their channel line-ups, packages, and prices.

» No single distributor has make-or-break power over any programming network.

» Inthe 15 years since Congress enacted the program carriage provisions, more than 400
networks have launched and are being carried. Meanwhile, vertical integration with
cable operators has plummeted from 57% in 1992 to approximately 13.5% today.

> The vast majority of networks that cable operators carry are unaffiliated with any cable
operator. Less than 10% of the networks Comcast carries are affiliated with Comcast.

To keep prices low for consumers and ensure consumers have the programming they
demand, MVPDs must have the discretion to bargain hard when confronted with network
demands for large licensing fees or carriage for programming of questionable value.

There is no credible evidence of a problem that warrants rule changes.

» Thousands of program carriage negotiations have been conducted over the past 15 years,
and only two program carriage complaints have ever been filed.

» None of the commenters proposing changes in program carriage has ever brought forth
credible evidence of statutory violations. None has any practical experience on which to
base any claims about whether and how the complaint process should be changed.

The Commission Cannot Lawfully Assert a Greater Role in Program Carriage Negotiations.

The statute establishes three narrow bases for program carriage complaints, and the FCC
may not expand or ignore them. The NFL would have the Commission amend the statute,
and Hallmark asks the Commission to ignore it. The Commission can do neither.

The Commission has no discretion to rewrite or ignore the law. Congress did not create a
“must-carry/must-pay” rule for networks. Unless and until a network shows that a
distributor has impermissibly demanded equity or exclusive rights in return for carriage, or
unreasonably restrained the network from competing fairly by discriminating on the basis of
affiliation, there is no statutory basis for FCC intervention.

Grave constitutional concerns would arise were the FCC to force a distributor to carry
certain programming networks (especially in the absence of any evidence of wrongdoing) or
dictate how networks are carried or the price that should be paid.

Mandatory arbitration of program carriage disputes is unnecessary, counterproductive, and
unlawful. The Commission is responsible for adjudicating such disputes. Moreover, forcing
parties into arbitration is antithetical to the fundamental precept that arbitration is a
technique to be used only when parties voluntarily agree to it.




Leased Access: Constrained By Inherent Deﬁciencies; Not By Rates

Further Discounting Rates Cannot Fix Inherent Flaws in the Leased Access Business Model.

¢ Leased access turns the typical programmer-cable operator relationship on its head -- the
programmer pays for carriage, instead of being paid. This inherent flaw limits the usefulness
of leased access.

¢+ Because a programmer paying for carriage needs to generate more revenues directly from
viewers, leased access is often used for infomercials or home shopping -- hardly high-quality
or high-value programming.

% Lower rates will produce more of the same, with a loss of system capacity needed for
programming, broadband, and competitive telephony services that customers want.

The Statute Requires Market-Based, Not Discounted, Rates.
¢ Outside of FCC proceedings, leased access proponents already tout “price” as the “primary
factor” that differentiates leased access from regular commercial advertising.

» Programmers can reach “thousands of viewers” through leased access “for less than the
cost of a fine meal.” And users “have the satisfaction of knowing [their] program is on
the air at pennies on the dollar of what other advertisers pay for their time.”

% Programmers today can reach large audiences through leased access at rates far below those
charged by other media for comparable space and time.

» In Washington, D.C., network broadcast stations charge almost $7,500 for a 30-second
spot during primetime. The Washington Post charges approximately $15,800 for a
quarter-page ad. But thirty minutes of leased access during primetime on Comcast’s
systems costs only $375 ($6.25 per thirty seconds).

%+ The statute presumes that cable operators’ leased access rates are reasonable absent “clear
and convincing” evidence to the contrary.

Competition Has Already Achieved Congressional Goals Underlying the Leased Access Rules.
% Leased access was intended to promote competition and diversity among programming
sources -- objectives that have been achieved by marketplace competition.
» DBS customers have soared from zero in 1992 to 30 million today, and growing numbers
of viewers rely on competitive telcos and overbuilders for programming.
» Most customers today receive about 200 channels, vastly more than in 1992.
» Other distribution platforms, such as the Internet, provide cheap and easy ways to reach
viewers.
+» Cable operators are carrying so much unaffiliated programming that the underlying policy
basis for leased access essentially has disappeared.
» The number of programming networks has skyrocketed, while the percentage of
vertically integrated networks has plummeted.
%+ The fact that Congressional goals have been achieved without further regulation or heavy
reliance on leased access is something to be celebrated, not “rectified.”

The NPRM Is Grossly Deficient as a Basis for New Ratemaking.

% The NPRM fails to fairly apprise the public of the proposals being considered, particularly
with respect to any new methodology for establishing leased access rates. And the late-filed
“economic studies” are riddled with flaws.

% Adoption of any new methodology based on this record would violate the APA and provide
strong grounds for judicial reversal. No rule changes should be adopted until the
Commission issues a FNPRM with proposals that are sufficiently specific to allow interested
parties a meaningful opportunity to comment.
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