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November 19,2007

Marlene H. Dortch, Secretary
Federal Communications Commission
445 Twelfth Street, S.W.
Room TW-A325
Washington, DC 20554

Re: MB Docket No. 03-15
KWES-TV, Odessa, Texas (FIN-42007)
Request for Clarification re: "Use-it or Lose-it" Compliance

Dear Ms. Dortch:

Out of an abundance of caution, Midessa Television, LP ("Midessa"), licensee ofKWES
TV, Odessa, Texas, hereby submits the attached letter - which was filed through the Secretary's
Office on November 15,2007 - electronically via ECFS into MB Docket No. 03-15.

Ifthere are any questions regarding this request, please contactthe undersigned.

Respectfully submitted,

Brendan Holland



Davis Wright Tremaine LLP

LAWYERS
RECEiPT COpy

ANCHORAGE BELLEVUE LOS ANGELES NEW YORK PORTLAND SAN FRANCISCO SEATTLE SHANGHAI WASHINGTON, D.C.

BRENDAN HOLLAND

DIRECT (202) 973-4244

b ren da n h 0 II an d@dwt.com

SUITE 200 TEL (202) 973-4200
1919 PENNSYLVANIA AVENUE, N.W. FAX (202) 973-4499
WASHINGTON, D. C. 20006-3402 www.dwt.com

November 15,2007

VIA HAND DELIVERY

Marlene H. Dortch, Secretary
Federal Communications Commission
445 Twelfth Street, S.W.
Room TW-A325
Washington, DC 20554

FILED/ACCEPTED
NOV 752007

Federal Comm~njcations Commission
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Re: Midessa Television, LP
KWES-TV, Odessa, Texas (FIN-42007)
Request for Clarification re: "Use-it or Lose-it" Compliance

Dear Ms. Dortch:

On behalf ofMidessa Television, LP, licensee ofKWES-TV, Odessa, Texas, this letter is
to clarify KWES-DT's compliance with the Commission's "use-it or lose-it" policy. Currently,
KWES-DT is operating on DTV Channel 13 with a lower power DTV facility pursuant to special
temporary authority ("STA"), which will expire on January 8, 2008. See FCC File No.
BEDSTA- 20061113ACL. KWES-TV has a received a tentative channel designation for a
channel other than its current operational DTV channel, namely Channel 9, its present analog
channeLl KWES-DT's current STA facility complies with paragraph 78 of the Commission's
Second DTVPeriodic Review Report and Order, as it provides DTV service to at least 80% of
the number of viewers served by the 1997 facility on which replication coverage was based. The
station has been operating with these digital parameters since prior to July 2006. Accordingly,
KWES-DT has complied with the Commission's July 1,2006 "use-it or lose-it" replication
deadline, and the station will be afforded interference protection for its full DTV facilities, which
it will construct and operate on its permanent DTV channel in the future.

Advanced Television Systems and their Impact Upon the Existing Television Broadcast Service,
Seventh Report and Order, 22 FCC Rcd 15581 (2007) at Appendix B.

2 Second Periodic Review ofthe Commission's Rules and Policies Affecting the Conversion to
Digital Television, Report and Order, 19 FCC Rcd 18279, 18314-25,178 (2004).
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Although the station's DTV operations satisfy the Commission's use-it or lose-it
requirements, the Commission has not yet granted KWES-DT's pending FCC Form 301-DT
application seeking a minor modification of its underlying DrV construction permit in order to
change the authorized parameters to reflect the current STA facilities. See FCC File No.
BMPCDT-20060621AAG. Consistent with the Commission's instructions, by this pending
application, Midessa sought to modify its construction permit in order to conform its permit to its
compliant operations.3 As that minor modification application remains pending, however,
KWES-DT has not yet been unable to complete the licensing of its use-it or lose-it compliant
operation.

In light ofthe fact that the Commission had not acted on the minor modification
application and that KWES-DT will be returning to its in-core analog channel at the end of the
transition, by its May 2007 Order, the Commission granted KWES-DT a waiver of the use-it or
lose-it deadline until 30 days after the effective date of the amendments to Section 73.624(d) that
will be adopted in the forthcoming Report and Order in the Third DTV Periodic Review
Proceeding.4 Although the Commission discussed KWES-DT in the context of similarly situated
applicants and granted it a waiver until after the rules adopted in the Third Periodic DTV Order,s
KWES-DT was included in Appendix A to the May 2007 Order (listing stations awarded six
month extensions), rather than in Appendix B (listing stations awarded extensions until after the
rules adopted in the Third Periodic DTV Order).

Accordingly, this letter is to confirm that KWES-DT has been granted an extension of the
use-it or lose-it deadline until after the rules to be adopted in the Third Periodic DTV Order.
Ultimately, KWES-DT has already complied with the applicable use-it or lose-it deadline - and
in fact did so before the expiration of the July 1, 2006 deadline - and thus, does not truly need a
waiver of the use-it or lose-it deadline. The only remaining issue is that the FCC has yet to grant
the pending minor modification to conform the parameters of the underlying construction permit
to the current STA operations so that KWES-DT can file a covering license application with
those parameters. In any event, such licensing of the STA operations will likely become moot
anyway, for by its Third Periodic NPRM, the Commission has proposed to allow stations with
operational DTV facilities on pre-transition channels - such as KWES-DT - to discontinue

DTV Channel Election Issues - Compliance with the July 1, 2006 Replication/Maximization
Interference Protection Deadline, Public Notice, DA 06-1255, released June 13,2006.

4 DTV Build-Out, Requests for Waiver ofJuly 1, 2005 and July 1, 2006 "Use or Lose" Deadlines,
22 FCC Rcd 9750 (2007) at ~ 77 ("May 2007 Order").

5 Third Periodic Review of the Commission's Rules and Policies Affecting the Conversion to
Digital Television, Notice ofProposed Rulemaking, MB Docket 07-91, FCC 07-70 (May 18,2007)
("Third PeriodicNPRM").
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further construction of their pre-transition DTV facilities and focus instead on the construction of
their permanent digital facilities on their post-transition channels.6

If there are any questions regarding this request, please contact the undersigned.

Respectfully submitted,

~~
Brendan Holland

6 NPRM at ~~ 60-66.


